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PREFACE TO THE THIRD EDITION 

The. extensive amendment of the Indian Companies Act by the 
Act of 1936 and subsequent amendments have been incorporated in 
this edition as well as the new rules of the Government of India and 
the High Court. 

' These changes have necessitated an elaborate recasting of the 
Manual, and the opportunity has been taken also to deal with important 
special provisions regarding Insurance Companies in the Insurance 
Act as also the new provisions of the Income Tax Act up to the 
time of going to the press. 

I trust that Company people and others interested will find this 
edition adequately helpful and will extend to it the same welcome that 
they have extended to its predecessors. 

1 am indebted to Mr. Hemanta Kumar Bose, M.A., b.l., Advocate, 
for preparing the Index. 


Calcutta 
June 10, 1012. 


N. C. S.-G. 


PREFACE TO THE SECOND EDITION 

I must apologise to the public for delay in bringing out the second 
edition of this book which has been out of print for several months. 

In the present edition the whole book has been submitted to a 
thorough and critical revision and a great deal of attention has been 
given both to accuracy and method of exposition. Some of the chapters 
have been rearranged and a chapter has been devoted to the subject of 
Company promotion and Prospectus. The Chapter on Income-Tax has 
been completely rewritten and every part of the book has been carefully 
attended to in order to make the treatment of the subject precise, 
accurate and lucid. 

The main brunt of the work of revision has been borne by my 
collaborator Mr. K. C. Sen whose sound knowledge and ripe experience 
in Company matters gained during his connection of several years with 
the Share Department of Messrs. Bird Sc Co. has been of incalculable 
advantage to me. The Chanter on Income-Tax has been entirely re- 
written by him and Mr. S. Ahmed, m.a., Income-Tax Officer, Companies 
District, Calcutta, has placed us both under a debt by kindly revising 
this Chapter. 

I had originally contemplated adding case-notes to the sections of 
the Indian Companies Act printed in the appendix, as desired by several 
lawyer readers of the book. But I had to abandon the idea as I found 
that it would considerably increase the bulk of the book and make it 
unsuitable as a manual for handy reference, without adding to its value 
for business men for whom the work was primarily intended. 

References have been made in the text to the new English Act 
of 1929, and a comparative table showing the correspondence between 
the sections of the new English Act and the repealed Act has been 
added. 

I trust that this edition will be found to have been an improvement 
on the last one and will have the same cordial reception that has been 

accorded to the first edition. VT _ 0 _ 

N. C. S.-G. 
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2 . had to advise .'several companies on many matters under 
'^^''ln&an.OxQ|)ahies Act of 1913 for a number of years I have felt the 
necessity of a hand-book of this character for Secretaries, Directors, 
Promoters and other people connected with Companies as well as for 
lawyerswho are not specialists in Company Law but are nevertheless 
cabled upon to deal with it occasionally. There is no other book like 
this, in the market dealing with the Indian Law with special reference 
to Indian conditions and environments. The valuable works of Palmer, 
Gore Brown, Coles and others are very helpful guides, but they do not 
deal with the Indian Law. 

The Indian Companies Act of 1913 has little in common with its 
predecessor of 1882. It was based essentially on the English Companies 
(Consolidation) Act of 1908 which itself introduced large and outstand- 
ing changes in the English Law relating to companies. Most of the 
sections of the persent Act are taken verbatim from the English Act. 
Yet the Indian-Law is not identical with the English Act. There are 
important departures made by the Act itself from the English Statute 
in various parts with special reference to Indian conditions. Besides 
the Indian Law relating to Contract as well as other independent 
branches of law which have an important bearing on Company Law, is 
so different from English Law in material particulars that there are vital 
matters in which English text-books would prove an entirely false guide 
to the Indian Company lawyer. Thus, for instance, the law relating to 
the capacity of an infant to enter into a contract is different under the 
Indian Contract Act from that under the English Common Law as mo- 
dified by the Infants Relief Act. When therefore English authorities 
lay down that an infant member’s subscription to a Memorandum or a 
contract to take shares is not a nullity, they connot apyly to India where 
all contracts of infants are void. This difference affects the applicability 
of many English decisions to India. In the English Act Sec. 40 provides 
for a special method of reduction of capital by return to shareholders of 
accumulated profits without an application to the Court. This has not 
been reproduced in the Indian Act. In reading many English cases on 
reduction of capital, the unwary reader is liable to fall into the error of 
supposing that the same thing could be done in India. Very important 
differences in the Indian Law have also been introduced by Secs, 83A 
and 83B as well as well as Secs. 91A, 91B, 91C, and 91D with regard to the 
number of Directors and their capacity to enter into contracts with the 
Company. Sec. 75 of the Indian Act introduces a new provision, which 
should never be lost sight of by the Company Secretary, that wherever 
the authorised capital is published, the subscribed and paid-up capital 
must also be mentioned. In these matters English manuals of Company 
Law would be a very misleading guide. There are other differences in 
minute pariculars which are apt to escape notice. Thus in Sec. 32 of 
the Indian Act there is no provision for the audit of the summary of 
share capital as is required by Sec. 26 of the English Act. There is 
much to be said against retaining this difference in the law, for the 
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statement under Sec* 32, which will often be very different from the 
statement of the same items in the balance-sheet based on figures of a 
much earlier date, if it is to serve the purpose for which it is designed, 
ought to be thoroughly reliable and should therefore be audited* But 
the difference is there. 

It is to be feared that Company lawyers also have not always been 
very mindful of the differences in the English and the Indian Law in 
advising companies. An illustration of this fact is furnished by the 
examination of the Articles of Association of various companies drawn 
up by eminent lawyers. Table A, Art. 21 lays down, following the 
English Act to the letter, that the executors or administrators of a de- 
ceased shareholder shall be the only persons recognised by companies 
as representatives of the deceased. In England it must be so, as re- 
presentative title to personality there can only be established by probate 
or letters of administration. But in India, in the case of large classes of 
persons to whom the corresponding provisions of the Indian Succession 
Act do not apply, legal title to the assets of a deceased intestate need 
not be established by letters of administration. No doubt it is neverthe- 
less possible for a company to insist on letters of administration, but 
that can only lead to inconvenience, notably in the case of small share- 
holders. This provision of Table A has, however, been incorporated 
varbatim in the Articles of many Indian Companies. The result is that 
such companies cannot lawfully accept a Succession Certificate or an 
Administrator General’s Certificate as sufficient to establish the right 
of the heir to the shares of the deceased. At any rate no such repre- 
sentative can insist on the company recognising him on the basis of such 
certificates. The most remarkable thing about it is that many such 
companies are in practice, daily accepting a Succession Certificate as 
adequate ! A little more attention to the difference in the English and 
the Indian Law would have prevented the anomaly. 

There are other matters in which the Indian Company officers can- 
not safely rely exclusively on the standard English books on the subject. 
And I have long felt that there was a real need for a book to which the 
Company officer in India could safely refer as giving the law in India . 

In the general plan of the worbl have followed the lines of the 
standard English authors, notably Palmar. But I have made some de- 
partures also. In giving references to authorities 1 have been consider- 
ably influenced by the special scope of this work. The book is primarily 
designed for the Company officer who is generally not much of a lawyer. 
For him reference to cases would not be of much use. But I had also 
to bear in mind that lawyers, who are not specialists in Company Law, 
would also require to use the book. For them a reference to authorities 
was a sine qne non . I had, therefore, to steer a middle course. While 
I have made no attempt to make case references exhaustive, so as to 
make the work more or less confusing to Company people, I have given 
reference to all important cases, and also referred the reader to standard 
text books where the case law is exhaustively dealt with. With regard 
to Indian cases I have been more liberal and have seldom excluded a 
case except where it laid down a point that was too obvious, or was ob- 
viously wrong. In this way I felt that the book could be made useful 
to lawyers without being burdensome and confusing to Company people. 
Some matter which is of interest only to the lawyer has been set out in 
small type, and in parts of the book case references are more sparingly 
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given than in others. Thus in the Chapter on Winding-up any attempt 
to make the case law exhaustive would have led to a development of the 
book beyond all proportions. And when the company has reached this 
stage, the whole matter will necessarily be in the hands of specialists in 
Company Law. All that 1 found necessary therefore was to give a com- 
paratively brief outline of the law, with reference to only indispensable 
cases. 

I have incorporated in this volume numerous matters, outside the 
scope of Company Law, with regard to which the company officer often 
requires guidance. Thus the provisions of the Stamp Act in all matters 
of interest for the company officer have been set out in appropriate 
places. The subject of Company Accounts has been treated in some 
detail. The provisions of the law relating to Income-Tax which afiect 
companies have been summarised in a separate Chapter. I have also 
given in a separate Appendix a large number of forms which are needed 
by companies every day. Altogether, every attempt has been made to 
make the work useful to companies, notably smaller companies who can- 
not always command the services of a solicitor well up in Company 
Law. 

A warning must, however, be given to company people who use 
this book. It is not meant to give them, nor can any single book give 
them, all the Law. The application of Law to facts is a difficult art 
which can only be exercised by a trained lawyer. The company man 
who uses the hook must not run away with the impression that it can 
enable him to dispense with the lawyer. The chief use of books of 
this character for the non-lawyer is, like that of books on first aid, to 
instruct him to deal with emergencies and to tell him when to go to the 
lawyer. To seek to use this book as a complete substitute for the lawyer 
may well be to invite disaster. 

In writing this book I have derived considerable assistance from 
standard English books which I have referred to in the notes. Most 
notably I have derived assistance, as every company lawyer mqst, from 
Palmer’s Company Law and Company Precedents and Lord Wrenbury’s 
(Buckley) Companies ( Consolidation ) Act. 
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INDIAN 

COMPANY MANUAL 

CHAPTER I 

PRELIMINARY 

Trade and business in India, where it is not carried on by 
individuals alone, is carried on by three classes of groups of persons : 
(1) Joint families, (2) Partnerships and (3) Corporations. 

Joint family business is excluded from the definition of Partnership 
in the Partnership Act (IX of 1932) sec. 5. By the Amendment of 1939, 
joint families carrying on business are excluded from the operation of 
Sec. 4 of the Companies Act which requires associations of more than a 
specified number to be incorporated as a company. There is of course 
no bar to the members of such a joint family from either converting 
their business into a partnership or into a company by an appropriate 
contract. But in the absence of any such contract joint families caii 
carry on their business without coming under the provisions either of 
the Partnership Act or the Companies Act. They will be governed by 
the rules of Hindu L,aw and the ordinary law of contract. 

Partnership, as defined in sections 4 and 5 of the Partnership Act 
(IX of 1932) ‘‘is a relation between persons who have agreed to share 
the profits of a business carried on by all or any of them acting for all.” 
Partnership arises from contract and not from status, so that any joint 
ownership of business arising out of status, such as being members of a 
Hindu trading family or being a Burmese Buddhist husband and wife 
is not a partnership. 

Under the Partnership Act, Chapter VII, Partnership firms are now 
required to register themselves except those in areas excluded from the 
operation of the Chapter under sec. 56. The provisions of sec. 57 — 71 of 
that Act bear a close analogy to similar provisions of the Companies Act, 
and sec. 69 provides in substance that an unregistered partnership firm 
or a partner thereof cannot sue or recover any money due to it or him. 

Corporations are creatures of Statute. Some of them e.g. the 
Reserve Bank of India, the Imperial Bank of India etc., and non-trading 
corporations like the Universities or the Corporation of Calcutta are 
created by special statutes. But the bulk of trading corporations come 
into existence by incorporation under the Indian Companies Act. Here, 
as in partnerships the initial act is a contract between the parties, but 
the difference is that while in a Partnership the contract forms the 
essence and substance of the firm, in a Company, the agreement is merely 
one to incorporate, and the legal consequences of the agreement involv- 
ing the creation of the company as a legal “person” follow by operation 
of law. 
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The independent personality of the corporation is the essential 
feature distinguishing a company from a firm. Person, in law, means 
an entity capable of having rights and obligations. Each individual 
human being in modern society is a person in law. But by a fiction 
well-established in law corporations also are deemed to be such persons. 
A company like every other corporation is a ‘person* which has rights 
and obligations of its own which are not the rights and obligations of 
its members severally. Accordingly it can sue or be sued in its own 
name in respect of such rights and obligations. 

Although in modern times many firms and associations not in- 
corporated have developed a large measure of permanency and have 
by convention as well as by some laws been vested with a sort of 
quasi -personality, yet, in the last analysis such firms are merely groups 
of separate persons and their rights and obligations are the rights and 
obligations of their members personally. The firm is merely a com- 
pendious name or an alias for all its members, while a company is a 
different person from each and all of its members. 

GROWTH OF THK PERSONALITY OF CORPORATIONS. 

It is interesting to study the growth of this idea of “personality" of 
corporate bodies. There are no data available to suppose that this idea 
is indigenous to this country, though traces of a notion akin to that of 
corporations may be found in Hindu Law in the disposal of property for 
charitable and religious purposes, c.g . to maths and deities, and in the 
provisions of the law relating to local bodies or ganas . Jurists agree 
that the doctrine of corporations, as understood today, is derived from 
Roman law. Apart from the Tribunes, Religious and Charitable 
Endowments, the Fiscus or the King’s Treasury, which were recognised 
as juristic persons in Roman Law, there were several voluntary associa- 
tions which were more akin to Corporations, e.g. f the College of Pontiffs* 
Trade Guilds, Clubs, Unions and associations of State Officers, Scribes 
and Magistrates analogous to the Notaries of modern times. During the 
Augustan period, it was definitely established that a guild had to be 
recognised by the Senate by authorisation to act as a “person" before it 
could function. This recognition of a corporation as a “person" set at 
rest the confusion between co-ownership and corporate ownership. The 
‘universitas*, as a corporation was, was essentially the corporate associa- 
tion of to-day. 

The laws in Europe are mostly based on the Roman law but after 
the fall of the Roman Empire, it took some time before the juridical 
ideals of Rome could filter through in Central Europe. It was not till 
about the middle of the thirteenth centtiry that we can find any develop* 
meat of this idea of a 'group person’ in the laws of Europe. As in all 
agricultural communities, there were joint families with a common end 
and common policy, but these were regarded more as collective associa- 
tions of co-owners of property. But with the passage of time, instances 
multiplied where property was left for ecclesiastical and charitable 
purposes which naturally fostered the growth of the idea of a corporate 
existence. The Church came to be recognised as a juristic person 
capable of owning property as apart from the clergy. Along with this, 
grew the lay corporations as the ‘boroughs’ in medieval England. 

It was in the Elizabethan period, when discoveries of new routes 
to the East and the West, stimulated trade and commerce that we find 
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associations of merchants trying to obtain monopoly to trade by Royal 
Charters. These were called Regulated Companies and were more or 
less trade guilds. The chief examples of such companies were the 
Hanseatic League, the Levant Company, the Hudson Bay Company and 
the East India Company. These companies were not formed at their 
inception with joint-stock capital. The charters by which these 
were created were granted by the Kings by virtue of their Royal 
prerogative. These were allowed to trade on a monopolistic basis 
in specified countries in return for a substantial tribute to the King 
and also to appoint their own governors and officers in the specified 
regions to protect and further their enterprises. The East India 
Company, with which we are more directly concerned, was formed 
in 1600 A. I). by a charter from Queen Elizabeth and it was not till 
1612 that the members “united into a joint stock” to work the Company 
as a joint concern for the common benefit of the stock-holders. But 
although the Company’s charter was renewed from time to time by succes- 
sive monarchs, Parliament had not ratified these charters as this was 
considered not within its jurisdiction. After the Revolution of 1688, 
however, Parliament was recognised to be the oulj r authority which 
could grant monopolies of trade. In 1698, therefore, a new East India 
Company was formed with joint-stock capital under an Act of Parliament. 
For nearly a century and a half following, there was no further develop- 
ment of the legal status of joint-stock companies, athough numbers of 
such companies flourished. In 1855, a fresh Act was passed, by which 
the liability of stock-holders was for the first time recognised to be 
limited to the amount of capital subscribed by each. In 1856, the then 
existing Acts were all repealed and a codified law was passed, followed 
by an amending Act in 1857. In 1862, the law on the subject was 
codified again aud a series of amending Acts followed till in 1908, 
all the Acts were consolidated by the Companies (Consolidation) Act, 
1908. Since then, a few minor amendments were made in 1913 and 
1917, but in 1928, some large changes were made necessitating a fresh 
consolidating Act, which was passed in 1929. 

In India, an Act for registering literary, scientific and charitable 
associations was passed in I860, giving these institutions an opportunity 
for registering themselves as incorporated bodies. But the first 
Companies Act in India based on English law was passed in 1882. 
Following the amendments of Companies Acts in England, several 
Acts were passed in India, in 1887, 1891, 1895, 1896, 1900 aud 1910, 
till the law on Company matters was finally codified in 1913. Although 
based mainly on English law, there are important differences in details 
between the laws of the two countries which will be noticed as we 
proceed with the book. Following upon the new English Act of 1929, 
the Act of 1913 has now been amended by the amending Act of 1936 
w r hich not only incorporates most of the provisions of the English Act of 
1929 but makes other new provisions. 

As we have already noticed there are corporate bodies other 
than limited companies formed for trading and banking purposes, 
or to use a legal phrase, for carrying on business “with the object of 
gain.” These are generally formed by separate Acts, such as the 
Co-operative Societies Act, or by special Acts passed with a view 
to constitute special corporate bodies, like the Imperial Bank of 
India, or Reserve Bank of India. 
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A business is generally carried on by ordinary partnerships or 
companies under the Indian Companies Act. 

Partnerships and Companies. 

A distinction has been drawn between a partnership and a 
‘company’ which is not an incorporated company, and the distinction 
may be of importance with reference to incorporation of unregistered 
‘companies' in sec. 253. According to Lindley L.J. the only distinc- 
tion between a partnership and an unincorporated company consists 
in this that in the latter the shares are transferable while in the former 
they are not. (a) In other words unincorporated ‘companies’ are 
partnerships with transferable shares. 

The firm of an ordinary partnership is not recognised in law 
as a person distinct from the partners who compose the firm, while 
a company registered under the Indian Companies Act 
Distinction be- becomes a body corporate {vide sec. 23 of the Act), 
nary partnership an< * * n contemplation of law a distinct person from 
and a company the members, who are interested in it. “A corporation 
limited by share, is a legal per, sou a just as much as an individual.” (b) 
( Vide the General Clauses Act — Act 10 of 1897 (Imp.) 
— sec. 3, sub-sec. 39 ; as also sec. 3, sub-sec. 32, Bengal General 
Clauses Act I of 1899). It becomes a person distinct from each and 
all of its members or shareholders for the time being. 

Under Or. 30 of the Civil Procedure Code as under Or. 48 A 
of the Rules of the Supreme Court in England rules of procedure 
are laid down for partnership firms suing and being sued in their 
firm name, and certain special provisions are made, e. g. dispensing 
with the need for substitution on the death of a partner of the firm. 
But the effect of this is not to vest such firms with a distinct 
personality but only to provide a compendious procedure for suits 
by or against firms. A firm name is only a sort of an alias for 
the members of the firm and nothing more, (c) 

In an ordinary partnership each partner is personally liable , 
within the scope of business, (sec. 25, 26, 27, Indian Partnership 
Difference be ^ct), for all the debts of the firm, while in an in- 
tween the liabi- corporated company the members have no individual 
litiesofa mem- liability to creditors for debts owing by the company, 
her of a partner- their personal liability being limited to the payment 
be^o^a com 1 " ca Hs properly made upon them to the value of their 
JL V * shares, except in the case of companies with unlimited 

H liability. 

A partner, in an ordinary partnership, may ordinarily bind the 
partnership concerned by contracts to any amount within the scope 
of its business and thus may involve his partners in liability ; but no 
individual member of a company, as such, can bind the company or 
any of its shareholders by his acts. The company is only bound by 
the acts of directors or other persons authorised by the regulations 
of the company to act on its behalf and only to the extent of their 
authority under the regulations. 

(a) Meg v. Registrar of Joint Stork fY?., (1891) 2 Q.B. 610. 

(b) Ram Kanai Singh v. Mat hat-son, L.R. 42 I A. 91 : I.ly.R. 42 Cal. 1029. 

(c) Haribandhu v. tlari Mohan dr., 41 C.L J. 80. 
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Palmer thus summarises the distinction between an ordinary 
partnership and a company with limited liability (d) : — 

(1) In a partnership, the property of the firm belongs to the 
individual members ; whereas in the case of a company, it belongs 
to the company, and not to the members. 

(2) Creditors of the firm (/>., a partnership firm) are creditors 
of the members ol the firm and on obtaining a judgment against the 
firm they caii levy execution on the porpertv of the partners of the firm ; 
whereas in the case of a company the creditor has no debtor but the 
company and the direct remedy of the creditor is solely against the 
incorporated company. 

(3) A member of a firm can dispose of property and incur 
liabilities, within the scope of the business, to any extent ; whereas 
a member of a company, as such, has no such power. 

(4) In the case of a partnership, restriction on a member’s 
authority contained in the partnership contract is of no avail as against 
an outsider. Lord Justice James remarked : “As between the partners 
and the outside world, whatever may be the partners’ private arrange- 
ments between themselves, each partner is the unlimited agent of 
the firm in every matter connected with the partnership business or 
which he represents as partnership business, and not being in its nature 
beyond the scope of the partnership” (sec 27 of the Indian Partnership 
Act) ; whereas in the case of a company such restrictions are effective, 
because the members of the public having dealings with the company are 
bound to acquaint themselves with the regulations of the company. 


(5) A partner cannot contract with the firm ; whereas a member 
of the company can contract with the company. 

Furthermore, under the Indian Partnership Act sec. 25, “every 
partner is liable, jointly with all other partners and also severally, 
for all acts of the firm done while he is a partner,” 
Neglect or fraud a shareholder of a company as such is not 

of partner. similarly liable in any way for such neglect or fraud of 

any other shareholder as such. 


With the death or the bankruptcy of any individual partner 
or merely at the will of any partner who is unwilling to carry on the 
business, the partnership business may come to an end 
Dissolution of jn the a k sence C) f a contract to the contrary. Moreover 
parnersnip. partnership ulay be dissolved at the instance of a 

partner by institution of a suit in Court ; while a company limited 
by shares cannot come to an end for any of the above reasons, as the 
member of a limited company has no right to dissohe the company 
or withdraw his shares once subscribed except upon a liquidation 


according to law. 


NUMERICAL LIMITATION OF AN ORDINARY PARTNERSHIP* 

Under sec. 4 of the Indian Companies Act. 1913, no company, 
association or partnership consisting of more than ten persons may 
be formed for the purpose of carrying on bank i ng business, and no 

(d) Palmer a Company Law , t)th Ed.. PP- off 
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company, association or partnership consisting of more than twenty 
persons may be formed for the purpose of carrying on any other 
business that has for its object the acquisition of gain, unless registered 
under the Companies Act or formed in pursuance to some other Act of 
Parliament or of Letters Patent. 

An association or partnership formed in violation of the Act 
is an illegal association. Hence, it cannot sue, or be sued, nor can 
it either enter into contracts or be wound up. In short, its existence 
will not be recognised by the law. (e) 

But none of the cases on the point go so far as to lay down 
that money lawfully recoverable by members of such firms cannot be 
recovered by suit or that no suit for lawful liabilities can be brought 
against them, except in so far as the claim is founded on a contract 
directly in furtherance of the object of the illegal association, (f) 

The amendment of 1936 by sub-section (3) of section 4 provides 
that “a joint family carrying on joint family trade or business” is 
excluded from the operation of this section so that a joint family, (which 
apparently need not be a Hindu joint family) carrying on a business 
does not become an illegal association merely because the number of its 
members having interest in the business exceeds ten or twenty as the 
case may be.(g) 

That sub-section further provides that where two or more joint 
families enter into a partnership, for computing the number of members 
for the purpose of this section, the minor members should be excluded. 
In other words, such a partnership would become illegal only if the 
number of adult members exceeds ten or twenty as the case may be. 

The principle of this last clause seems to be that under section 
30 of the Indian Partnership Act, a minor cannot, strictly speaking, 
be a member of a firm, though he may be admitted to the benefits 
of the partnership, so that, while he is entitled to his share of the 
profits of the partnership and his share in the firm is liable for 
all dues of the firm, he is not personally liable for the acts of the 
firm. If this is the real reason for the exclusion of minor members 
in counting the number for the purposes of this section, it is diffi- 
cult to follow why this exclusion should be limited only to firms of 
which joint families are members. There may be partnerships other 
than partnership between joint families which may admit minors 
to the benefits of the partnership. Minors so admitted are not 
partners of the firm under section 30 of the Indian Partnership Act. 
There appears to be no reason therefore why in such cases also 
minors should not be excluded in couuting the members for the 
purposes of this section. 


(e) In re Day 6 Ch. D. 609 ; Shaw v, Benson. 11 Q.B.D. 563 ; London Marine Ass., 
8 Kq. 176 ; Jennings v. Hammond , 9 Q.B.D. 229 ; Ramkumar v. NimChand , A.L.J. 836 : 
Neelamega v. Appiah, 29 Mad. 7 K. B. ; Madras die. Fund v. Raghava , 19 Mad. 200; 
Ramasamy v. Jagendragan , 19 Mad 31 ; Madtm v. Janki , 25 A.L..T. 146 ; Pnnnaji v. 
Kapurchnnd , 51 M.L.J. 667 ; Metra Ram v. Ram Gopal, 24 A.L.J. 777. 

(f) See per Sulaiman, J., in Me?ea Ram v. Ram Gopal , supra. 

See however Nibaran v. Lalit (1938) 2 Cal 368 ; Parsuratna v. Subburamachari 
176 1. C. 290. 

(g) See Nibaran v. Lalit (1938) 2 Cal, 368=181 I. C. 717 
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It is clear that where members of a joint family Karbar convert 
their business into a partnership, they would not have the benefit 
of this exclusion but would become an unlawful association if the 
number of their members exceed this limit. 

The section bars the “formation’* of such associations only. 
But it obviously includes the continuance as a lawful association 
originally formed of less than twenty members which is subsequently 
enlarged beyond that limit, (h) 

But an association of persons such as a pool of manufacturers 
where there is no common business does not become an illegal 
association under this section merely because provision is made for 
sharing profits, (i) 

Sub-section (4) introduced by the amendment of 1936 lays down 
that every member of an association of more than ten or twenty 
persons becomes personally liable for all liabilities incurred by the 
business. And sub-section (5) imposes liability to fine on every 
person who is a member of a firm “formed” in contravention of this 
section. 

But the question of the right of such firms to recover debts due 
to it has not been clarified by the amendment. 

Kinds of Companies. 

There are three kinds of companies known to the Indian 
Companies Act, rn., (l) Companies limited by shares , (2) Companies 
limited by guarantee and (3) Companies with unlimited liability . 

Companies again are either (a) Private Companies or (b) Public 
Companies. 

A Private Company is a company which by its regulations 
restricts the right of transferring its shares, limits the number of its 
shareholders between two and fifty and prohibits any invitation to the 
public to subscribe its shares and debentures.(j) 

A Public Company is a company of which the membership is 
open to the public under the provisions of its regulations. The number 
of members must not be less than seven. 


CHAPTER II 

FORMATION AND FLOATATION OF A COMPANY 
LIMITED BY SHARES 

Memorandum and Articles. 

The first step in forming a company is to prepare a Memo- 
randum of Association, which may be described as the C harter of 

(h) See Nibaran v. La lit \ 1938) 2 Cal. .168= 181 /. G\ 717 

(i) Nhiv Moftissil Sc. v, Rustomji 61 Horn. 811 

(j) Seo post Chapter XIX. 
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the Company, (under sec. 5 of the Act) (k) and Articles 
v n ° f a °* Association (under sec. 17 of the Act), (l) unless the 
p y Articles in Table A in the First Schedule of the Act 

are adopted. If no Articles of Association are framed , Table A will 
be deemed to be the regulations of the company. 

Subscription and Attestation of Memorandum. 

The memorandum has to be subscribed by seven persons at 
least in case of a Public Company and by two persons in case of a 
Private Company (vide sec. 5). Each subscriber must write opposite 
to his name the number of shaves, which must not be less than one, 
(vide sec. 6) to be taken by him and each signature of the subscriber 
must be attested, by a witness ( vide sec. 9). A signatory to the Memo- 
randum cannot be a witness for any other signature, but the witness 
must be “some other person who stands by, but is not a party to the 
transaction.” This does not prohibit a secretary or other officer, 
mentioned in the Articles of Association, who is not a signatory to the 
Memorandum to be the witness. In writing the number of .shares it 
must be borne in mind that each subscriber writes with his own hand 
the number of shares he agrees to take. The signatures and the 
number of shares subscribed can be written by the hand of attorney, 
duly empowered for the purpose. 

The Memorandum must now under see 9 of the amendment of 
1936 (a) be printed (b) divided into paragraphs numbered consecutively, 
and (c) be signed by each subscriber (with his address and description) 
in the presence of at least one witness who shall attest the signature. 

articles of association 

The Articles of Association contain the regulations for the 
management of the company and the conduct of its business. 

If Table A is adopted, there is no necessity of registering a separate 
set of Articles ; but a Private Company according to sec. 2 sub- sec. 
13 of the Act must necessarily have separate Articles, many of the 
provisions of Table A being unsuitable for Private Companies. 

If any Articles of Association are submitted for registi'ation then 
they shall : — 

(a) be printed ; 

(b) be divided into paragraphs ; and 

(c) be signed by subscribers of the Memorandum of Associa- 
tion in the presence of at least one witness, who must 
attest it (vide sec. 19). 

As regards signature and attestation, the procedure adopted in the 
signature and the attestation of Memorandum should be followed in the 
case of Articles of Association also. It is convenient to have these 
two documents signed and attested at the same place and time. If they 
are signed at different times or places there must be separate attes- 
tation for each signature. 

(k) See infra Chapter III. 

(l ) See infra Chapter I V . 
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The Memorandum and Articles of Association are required to be 
stamped in different Provinces as per schedule given in the foot-note, (ra) 

The stamp required for the Articles and Memorandum may be 
given in impressed non-judicial stamp, as is required in cases of all 
deeds, or in special adhesive of the same value. 

If the Articles are not registered with the Memorandum, the 
fact has to be noted on the back of the Memorandum, and automatically 
Table A will become the Articles of the Company under sec. 18 of 
the Act. 

REGISTRATION 


In order to effect registration of a company, the Memorandum 
and the Aricles of Association should be presented to the Registrar of 
Joint Stock Companies of the province in which the 
registered office of the company is stated by the 
regis ra ion. Memorandum to be situate (sec. 22, sub-sec. 1). The 
documents should be presented for registration by an advocate, attorney 
or vakil of the High Court engaged in the formation of the company or 
by a person named in the Articles of the Company as a director, (sec. 24). 

Necessary doeu- In orc ^ er to effect registration of a public (n) 

incuts' required company, besides Memorandum and Articles of Associa- 
te be filed on tion, the following documents are required to be filed 
registration. with the Registrar : — 


(1) A statutory declaration by an attorney, advocate or Vakil of 
the High Court engaged in the formation of the company or by a person 

(m) Memorandum of Association ( Art. Sell. I of Stamp Act ] 

/ Indian Act Rs. 13 

, ........ i Re n gal, Bombay, Madras 

1, If accompanied by Articles Bunlm Assam , (t. ( >. 

(. and Punjab Rs. 40 


. If not so accompanied 
(a) [Outside Beng 


f Indian Act Rs 40 
, „ . \ Bombay. Madras 

: al Assam] j r . p. 

(. ai 


and Punjab Rs BO 

(b) In Bengal and Assam— 

ii) where nominal share capital does not exceed 

one lakh rupees— ... 

(ii) where nominal share capitai exceeds one 

lakh rupees — 

ArTici,ks of Association [Sell. I, Art. 10. Stamp Act] 

Indian Act 
Madras & U . P.~ ••• 

Bombay and Burma 

(a) where the company has no share capital or the 
nominal share capital does not exceed Rs. Lotjii— 

(b) where nominal share capital execes Rs. 
but does not exceed one lakh rupees ~ 

(c) where nominal share capital exceeds one lakh rupees 

(a) where authorised capital does not exceed Rs. 1.00,000 - 

(b) in other cases— 

(a) where nominal share capital does not exceed Rs. 1,00,000— Rs. 50 

(b) where it exceeds Rs. 1,00.1*0 ... ... — Rs - 100 

(n) For exemptions of Private Companies, see post Chap. XIX. 


Rs. HO 

Rs. no 

Rs. 25 
Rs. 50 

Rs. 25 

Rs. 50 
Rs. 100 

Rs 25 
Rs. 50 
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named in the Articles of Association as Director, Secretary, Manager 
or Managing Agent of the Company that the requirements of the Act 
have been complied with (sec. 24, sub-sec. 2). (For form of declaration 
of compliance vide Form No. 1 in Appendix A). 

(2) A list of persons who have consented to act as Directors 

of the Company (sec. 84, sub-sec. 2) signed by the person authorised 
to present the Memorandum as above. If this list differs from actual 
list of consent of Directors, the person filing the list may incur a penalty 
of fine up to Rs. 500/. (For form vide Form No. Ill in Apendix A). 

(3) Consent of the Directors to act as such signed by them 
( vide sec. 84. sub-sec. 1, clause i). (For form vide Form No. II in 
Appendix A). 

(4) Contract of , the Directors to take qualification shares 
of the company as mentioned in the Articles. This is required only if 
the Director in question has not, by his signature to the Memorandum, 
undertaken to take the number of shares qualifjnng for directorship. 
Where the Director is a signatory to the Memorandum and has there 
subscribed to the necessary number of shares this contract need not be 
filed in his case (sec. 84, sub- sec. i, clause ii. For form vide Form 
No. XXY in Appendix A). This contract is required to be stamped, 
the stamp duty being : — 

Imperial : annas eight ; Bombay, C. Prov Punjab Rupee one ; 
Bengal . Madras , Assam, IL Prov . : annas twelve. 

(5) The situation of the registered office office of the company 
(sec. 72 sub-sec. 2 ; for form vide Form No. I in Appendix B.) 

(6) Prospectus of the Company if filed on registration (sec. 
92). The prospectus may be filed subsequently, but the company 
cannot issue any circular, advertisement or notice to the public offering 
subscription of shares until tlje prospectus has been tiled. But the 
shares may be sold on the basis of the Memorandum and Articles, 
if anybody likes to subscribe on that basis. 

The prospectus or statement in lieu of prospectus must be 
filed with the Registrar, before applying for commencement of business 
[ sec. 109 sub-sec. I clause (c) and (d) ]. 

On the above-mentioned documents being presented by the person, 
authorised as above, the Registrar will register the company (sec. 22), 

. if everything is in order, on receiving a fee , as given in 

the^company ° f in clauses 1 and 2 of Table B of the Act (sec. 249), 
ad valorem on the authorised capital of the company 
for the registration of the Memorandum and further fees at the rate 
of three rupees for each document other than the Memorandum of 
Association, which are filed therewith ( vide Table B). 

When the company is registered, the Registrar will grant a 
certificate of incorporation to the effect that the company 
incorporation. has beetl registered as a company nnder the Indian 
Companies Act VII of 1913 and the company is 
limited {vide sec. 23 sub-sec. 1). 

The certificate of incorporation is conclusive evidence that the 
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company has been duly registered and no question as to the regularity 
Effect Of eerti- 0r othenvise of the previous proceedings maybe raised 
ficate of incorpo- }. n a Cou r t of ^ aw {vl,le sec - 24 > sub-sec. 1). The words 
ration. conclusive evidence” imply that the evidence cannot be 

rebutted by showing that in point of fact the company 
was not properly registered or that the conditions necessary for its 
proper registration did not exist. Thus even if in fact the memoran- 
dum was subscribed by six persons instead of seven, no one can 
question the validity of incorporation on that ground after the certifi- 


cate of incorporation has been obtained. But what the certificate 
proves is only the fact of due incorporation, it will not have the effect 
of legalising an illegal object of the company. 


CHAPTER III. 

MEMORANDUM OF ASSOCIATION 

Every company formed under the Act must ordinarily have 
a Memorandum of Association, which may be described as the Charter 
__ of the Company. Where an existing company, not 
the ^Charter'of ^ ncor P orat -cd under this Act, is registered under sec. 253 
the Company, of the Act, a Memorandum of Association is not neces- 
sary. Such company may be registered, under sec. 255 
of this Act, on filing the Act of Parliament or an Act of the Indian 
Legislature or Letters Patent or a deed of settlement or an agree- 
ment of co-partnery or other instrument constituting or regulating the 
company, and on filing a statement of the other particulars as required 
by section 255. In the case of such companies, these documents take 
the place of the Memorandum or the Articles of Association. 

The objects of the company proposed to be registered, as stated 
in the Memorandum cannot be changed except as provided by the Act 
(vide sec. 10). As Lord Selborne remarked : “The Memorandum of 
Association is under the Act their (the companies 9 ) fundamental and 
unalterable law, and they are only incorporated for the objects and 
purposes expressed in that Memorandum. Any act purporting to be 
done by the company which is beyond the scope of the functions of 
the the company as laid down in the Memorandum is ultra vires and 
of no effect”. So it should be very cautiously framed with wide, 
guarded and comprehensive words. Any defect in it causes immense 
trouble to those who may be in the management of the company. 

PARTICULARS OF MEMORANDUM 

Undersec.fi, sub-sec. 1, the Memorandum of Association of an 
ordinary limited company must state the following particulars (o) 

(a) the name of the company with “Limited” as the last word 
in its name ; 

(o) In the case of companies limited bv guarantee and unlimited companies the 
corresponding provisions are to I>e found in secs. 7 and 8 of the Act. 
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( b ) the province in which the registered office of the company 
is to be situate ; 

(c) the objects of the company ; 

(d) that the liability of the memfers is limited ; 

(e) the amount of the share capital with which the company 
is proposed to be registered, and the division thereof into 
shares of fixed amount. 

And a declaration by the subscribers tbat they undertake to 
subscribe the specified amount of shares set against their names and 
that they form themselves into a company. 

For draft forms of Memorandum vide Schedule III of the Act 
Forms A to I) and Form No 3 in Appendix B. 

If no separate Articles of Association are filed with the Memo- 
randum, a statement on the back of the Memorandum of Association 
should be made to the effect that Table A is adopted as Articles of 
Association of the Company. 

Any person dealing with the company is taken to have notice of 
the contents of the Memorandum and the Articles of 
Effect of Memo- Association, which are public documents (p) and mav 

tration. be inspected at the office of the Registrar on payment 

of a fee not exceeding one rupee for each inspection 
(vide sec. 248, subsec. 5). 

Members of a company are entitled to copies of 

tioif ht °* in9pec ~ Memorandum and Articles of Association from the 

company under the provisions of sec. 25. 

Similarly under sec. 248, any person may obtain a copy of the 
certificate of incorporation of any company or a copy or extract of any 
other document or any part thereof certified by the Registrar on pay- 
ment, for the certificate of incorporation not more than three rupees, 
and, for the certified copy of the extract, not exceeding six annas for 
every hundred words or fractional part thereof required to be copied. 
Emergencies frequently occur when an additional certificate of incorpora- 
tion is required in legal proceedings or for use abroad, or to open bank 
accounts etc. 

CONTENTS OF MEMORANDUM 

The subscribers are at liberty to frame the Memorandum of 
Association as they choose provided they are not opposed t to the Act 
and that company is not formed for any illegal object. 

According to the theory of Company Law, the subcribers to the 
Memorandum should have free discretion in framing the objects of the 
company without any outside interference, provided the law is not 
violated. 


(p) Vide Palmer's Com. Law 9th Ed. Page 44. Ernest v. Niehofls. (5 H.L.C. 401 ; 
Sewell's ease L.K. 3 Ch. 640 ; Campbell's ease L.O. 9 Ch. 1 ; Mahoney v. East Holy ford 
Hail Co L.R. 7 ILL. 869 ; Griffith v. Payet , 6 C.l). 51 I ; Oakbank Oil (Jo. v. Crum, 
8 A up. Cas. 65 ; Howard v*. Patent Iroru Co., 38 Ch. I). 156 : Tune Mutual v. 

Brown , 74 L.T. 283, 
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(l) THE NAME OF THE COMPANY. 

Partieuiors in . In settlin S the name of the company the greatest 
settling the name freedom of choice is allowed, but the following points 
of a company. miist be borne in mind in selecting the name of a 
limited company : — 

(1) The last word of the name must be the word “Limited” (vide 
see. 6 sub-sec. 1 and sec. 261), in the case of limited companies. It is 
not necessary however that the word “Company** should be a part of 
the name. It may be omitted if so desired. 

(2) The words “Empire”; “Empress”; “Federal**; “Imperial”; 
“King**; “Queen**; “Royal”; “State**; “Reserve Bank”; “Bank of Bengal**; 

“Bank of Bombay**; “Bank of Madras”; or such other 
not be usec^as words suggesting or implying the sanction of the Crown 
a part of the ° r the Government, or the words “Municipal”; or 
name, “Chartered” or any words which suggest or are 

calculated to suggest connection with any Municipality 
or local authority or any body established by Royal charter, must 
not be used as a part of the name without the sanction of the Governor- 
General in Council, ( vide sub-sec. 3 of sec. 11). This does not apply to 
any companies registered before. 

(3) Section 47 of the Co-operative Societies Act II. of 1912 
prohibits the use of the word ‘Co-operative’ as a part of the name of 
any company which is not registered under the said Act save with the 
sanction of the Local Government. But companies which were in 
existence before that time with the word “Co-operative* as a part of 
their name are allowed to carry on the business with the old name. 
As for example, “Co-operative Hindusthan Bank Limited”; “Hindusthan 
Co-operative Insurance Society Ld.” 

(4) The name must not be identical with the name used by any 
other concern whether registered or not, carrying on a business similar 
to that proposed to be carried on by the company, or so nearly resem- 
bling such name as to be calculated to deceive. (Section 11 sub-section 
l). For this purpose it is advisable to enquire at the Registrar’s office 
before preparing the memorandum as to whether the name proposed is 
open to objection on this ground. 

There are no further legal restrictions upon the choice of a name. 
But as a matter of business, it is desirable that the name should not be 
too long, as a long name is inconvenient. If a business of good reputa- 
tion, existing for a long time is taken over by the company it may be 
advisable to retain the old name for the good-will of the company. 

The following are the provisions of law with regard to the use of 
the name of a company : — 

(l) The name of the company must be painted or affixed on the 
outside of every office or place in which its business is carried on, in a 
conspicuous position in easily legible English character* 
comoanv should and also * n tile vernacular character of the place* where 
be painted on the registered office of the company shall be situate if it 
the outside of is beyond the local limits of the ordinary original civil 
office. jurisdiction of the High Court (sec sec. 73* clause 
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But there is no restriction that the name of the company shall not be 
painted in the vernacular of the place within the local limits of the 
ordinary original civil jurisdiction of the High Court. 

(2) The name of the company must be engraven in legible charac- 

ter on its seal ( vide sec. 73^ clause b). There is nothing 
company on the sa ^ * n tlie Act as to whether «3me of the company 
common seal. shall or shall not be engraven on the seal in both the 
characters. It must, presumably, be in English, but it 
may be in both the characters as the directors may choose. 

(3) The name of the company must be mentioned in legible 
English characters in all bill-heads and letter-papers and in all notices, 

Name of the advertisements and other official publications of the 
cqmpany on all company, and in all bills-of-exchange, hundis, promissory 
papers of com- notes, endorsements, cheques and orders for money or 
P an 7* goods purporting to be signed by or on behalf of the 

company, and in all bills of parcels, invoices, receipts and letters of the 
company [vide sec. 73 clause (c).] 

This sub-section of the Act provides that the name of the company 
shall be mentioned on the above papers and documents only in legible 
English characters. There are many companies which use only 
vernacular froms. This does not seem to be authorised by the law, the 
provisions of the section referred to above being peremptory, it is 
desirable that the English characters only should be used in these cases 
or English characters along with vernacular. Any violation of this 
section is attended with heavy penalties for the company as well as the 
officers concerned. 

The penalty may extend to a fine not exceeding Rs. 50/- for every 

Penalty. day as long as the default continues (vide section 74, 
sub-sec. 1). 

The responsibility of an officer is much more if he uses or author- 
ises the use of the seal purporting to be the seal of the company whereon 
its name is not engraved as required or issues or author- 
non-publicaticm ises the issue of kdl-head, letter-paper, notice, 

of name, advertisement or * other official publication of the 

company or signs or authorises to be signed on behalf 
of the company any negotiable instrument or order for money whereon 
its name is not mentioned in manner aforesaid. He is then liable not 
only to a fine, not exceeding Rs. 500/- but is further responsible to the 
holder of any .such negotiable instrument or order for money for the 
payment thereof, unless the same is duly paid off by the company (vide 
sec. 74 sub-sec. 2) 

The directors and officers of the company are personally liable for 
the omission of the word “Limited” from the name of the company upon 
bills and other negotiable instruments signed by them and are personally 
liable for giving an incorrect name upon them (q). 

Change of name A company may change its name under the following 
circumstances : — 

(l) If through inadvertence or otherwise a company is registered 

(q) Penrose v. Martyn~EA^k R 490 (1889) 58 L.J, UbTh 77 7 

Nats un Stenm Co. v. ruler, (1891) 70 L.T. 37G. See however Stucey v. Walls, 28 
T.EC.209. 
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by a name identical with that by which a company in existence was 
previously registered or so nearly resembling it as to be calculated to 
deceive, the company thus registered, may, with the sanction of the 
Registrar , change its name {vide sec. 11, sub- sec. 2). 

(2) And a company may change its name by special resolution 
and subject to the approval of the Local Government signifying its consent 
in writing, under the hand of one of the secretaries to such Govern- 
ment {vide sec. 11, sub-sec. 4). This clause contemplates cases other 
than those referred to in sub-sec. 2 of sec. 11 in which case the only 
sanction required would be that of the Registrar. 

When the change of name is accepted, the Registrar will enter 
the new name in place of the former and grant a new certificate 
under (sec. 11, sub-sec. 5) and the change of name will have complete 
effect. The change of name shall not affect any rights or obligations 
or render defective any legal proceedings by or against the company. 
In legal proceedings the new name will be substituted in place of the 
old name. (Vide sec. 11, sub-sec. 6). 

(2) REGISTERED OFFICE. 

Every company registered under this Act must as from the 
date when it commences business and within twenty-eight days of its 
in corporation have a registered office {vide sec. 72, sub- sec. l) and the 
name of the province where the registered office of the company shall 
be situate must be mentioned in the Memorandum of Association. 
This is necessary to ascertain the office of the Registrar w r here the 
company will be registered and the jurisdiction of the High Court 
which will have control in judicial matters. 

The Memorandum of Association is not required to show such 
particulars as the number of the house, the name of the street or the 
town where the registered office of the company shall be situate. 

These particulars will have to be given to the Registrar 
situation °of the # separate notice in writing {vide sec, 72. subsec. 2) 
registered office, within 28 days after the company, is registered, and 
any change in the situation of the registered office must 
also be communicated to the Registrar in like manner within 28 days 
of the change {vide sec. 72, sub-sec. 2. For forms vide Form No. 1 
and 2 in Appendix B). No business can be done in the registered office 
unless notice has been given to the Registrar as above, and if there is a 
change of office, notice of the new address should be sent to the 
Registerar within 28 days of the change. The filing fee for such notices 
is Rs. 3/- for each document. The inclusion of the place of the 
registered office in the annual return submitted to the Registrar will 
not dispense with this notice [sec 72 (3)J 

If a company carries on business without any registered office 
or without notifying the situation of the registered office to the 
_ ... Registrar, within the time allowed it is liable to a fine 

ing\n business* not exceeding Rs. 50/- for every day during which it 
without notice carries on business {vide sec. 72. sub-sec. 4). The 
of registered carrying on of business as interpreted by Gore Brown, 

oflSc , c - (r) includes the issuing of prospectus, receiving appli- 

cation for and allotting shares and other preliminary matters. 

(r) Goro Brown's Handbook on Joint-stock Companies, 34th Edition, Page 16, 
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The following are the main 
have its registered office : — 


objects in requiring a company to 


a registered 
office. 


tl) To provide some definite place in which notices and other 
documents may be served on it (sec. 148). Documents include 
summonses, notices, orders, or other legal processes 
^ U r^ff^i!j aVing atl( * registers ; (and the service shall be deemed to be 
effective by properly addressing preparing and posting 
a letter containing the documents, unless the contrary 
is proved).. The company is deemed to reside, or carry on business at 
its registered office within the meaning of sec. 20 of the Civil Procedure 
Code (sec. 20 Expl. II). 

(2) To define a specific place where the register of members 
shall be kept and shall, during business hours, be open to inspection 
except when closed under provision of the Act (vide sec. 36 sub-sec. l). 

(3) To provide definitely where the register of mortgages or 
charges is to be kept [vide see. 117), and the right of inspection can 
be exercised (vide sec. 124). 

(4) In case of a banking or insurance company, a statement 
made under sec. 136 shall be kept in a conspicuous place in the 
registered office of the company as well as in every branch or place of 
business. ( Vide sec. 136, sub-sec. 2). 

Change of the The registered office of the company may be changed 
registered office, as many times as the directors may choose within the 
(1) Within the province mentioned in the Memorandum of Association, 
province. provided the change is notified to the Registrar as 

previously mentioned (sec. 72). 

If the Memorandum of Association, however, definitely specifies 
the place of office, e.g. “ll, Clive Street, Calcutta” without adding 
any clause like “or any other place in Bengal to which the office may 
be removed from time to time,” the change of office cannot be made 
without altering the Memorandum of Association, which can only be 
done under sec. 12 of the Act, by a special resolution confirmed by an 
order of the Court, It is inadvisable therefore to specify the place of 
office definitely like this in the Memorandum. 

A change of the registered office of the company from one province 
to another involves an amendment of the Memorandum, which can only 
be made by special resolution ( vide sec. 12, cl. c), and an order of 
the Court confirming the alteration (sec. 12, cl. 2) on a petition to 

, be filed in the Cocrt. In making the order for confinna- 

(-) l<rom one tion the Court will consider the interests of all persons 
likely to be affected (sec. 14) and will not ordinarily 
pass an order without notice to such persons [sec. 12 
sub- sec. 3, cl. (a) ]. When the order for change is made by the 
Court a certified copy of the order shall be filed with the Registrar of 
the province, where the office exists, who will grant a certificate to 
the effect and will send the documents relating to the company to the 
Registrar of the provlince where the office will be transferred, to be 
filed in his office (vide sec. 15, sub-sec. 2). The alteration must be 
given effect to within three months of the date of the Court’s order or 


province to 
another 
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within such further time as may be allowed by the Court, after which 
the order of the Court becomes null and void (sec. 16 ). 

(3) THE OBJECTS. 

This is the most important part in the Memorandum of Associa- 
tion, so great care should be taken that the objects of the company 
(i-c., the trade or business which it is formed to carry on) are stated 
in the fullest and clearest manner possible , as the company cannot 
legally undertake any business, not authorised by its Memorandum ; 
and even the fullest sanction given by the shareholders will not make 
valid any act, which is outside the powers of the company and the 
greatest inconvenience follows for companies having limited powers. 
The objects of the company, on the other hand, should not be such 
as to be a mere record of what is remotely contemplated without 
operative effect. 

It is expedient that the powers of the company should be made 
manifest by an adequate statement of objects and should not be left to 
inference or implications as far as possible. Vague and indefinite 
statements such as “to do any other business which the company may, 
from time to time determine'’ should be avoided, as they would be 
ineffectual. The Memorandum should affirmatively determine what 
shall be the powers reasonably requisite to the attainment thereof. “The 
objects of the company should be drawn in clear and well-considered 
terms and must on no account omit any of the clauses which experience 
has shown, arc, or may be, required for the working of the business 
and should not be left to inference or implication.” “Nothing is more 
annoying to those, who have to manage a company, than to find that 
the powers of the company are fettered or questioned and its business 
impeded or prejudiced simply because the draftsman of the Memorandum 
of Association has framed it without sufficient foresight or judgment.” 
(p) The Memorandum limits and restricts the powers of the company 
to those thus conferred, save so far as other powers are given by 
the Statute. “In constructing the Memorandum it must be remembered 
that where wide general powers are given in addition to the specific 
powers, the former will only be read as ancillary to the latter and not 
as an independent object even though the Memorandum states that each 
paragraph is to be read separately and without limitation.” (q) 

Powers which T 'he subscribers have got a free choice in framing 

cannot be given the objects of the Memorandum; but they cannot give 
by the Mcmoran- the company powers opposed to the provisions of the 
(lum - Act, t\g. the following : 

(1) To apply capital in payment of dividends, (r) 

(2) To purchase its own shares or shares of any subsidiary 
company, {vide sec. 54a sub- sec. i). 

(3) To issue shares at a discount except as provided in sec. 105a 
or to invest money against its own shares. (s) 

(p) Palmer’s Company Law 9th Edition, Page 32. 

(q) (jo re brown's Handbook on Joint-stork Companies, 34th Edition, Pnge3M. 

(r/ Vide (danse 37 of Table A. which is now compulsory. 

(s) Oorn/uni Co. v, Roper, (1892) A.C. 125, The former power has now been 
given to Companies under the English Act of 1929. Sec now see. 105 A of the amended 
Act. 


3 
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(4) To advance capital or guarantee financial asistance to pur- 
chase its shares or to make presents to directors out of capital, (t) 
section 54a. 

(5) To include any object in contravention of the general law. 
For example, “to keep a gambling house,” “to establish and work 
lotteries,” “to work a scheme for debasing the coinage” or “to promote 
the commission of burglaries,” etc. 

Palmer's sugges- Sir F. B. Palmer with his vast experience has 

tion for drafting set out the following paragraphs, (u) which it is 
the objects of a advisable to be adopted in drafting the objects of a 
Memorandum. Memorandum of Association 

(1) A clause authorising the company to carry on the particular business, 
which it proposes to carry on, and also to carry on various other businesses, which 
it may probably be desirable to carry on in conjunction therewith or in lieu 
thereof. 

The object of this is to avoid the necessity of going to Court under sec. 12 to 
extend the objects and also to give the company full freedom for developing 
its business. 

(2) A clause empowering the company to acquire any other business similar 
to its own. 

It is extremely difficult to imply such a power from the Memorandum. It 
has been held ultra vires to amalgamate business of another company unless 
authorised by the Memorandum (v) 

(•1) A clause empowering the company to enter into any agreement far 
sharing profits, joint adventure, reciprocal concession or other arrangement of a 
like nature with other persons or companies which carry on similar business, (w) 

(4) A Clause empowering the company to take shares in other companies 
having similar objects. Such a power is commonly wanted and not easily 
implied, (x) 

(5) A clause empowering the company to promote other companies for any 
purpose calculated to benefit the company (y) 

((>) A power generally to acquire property and rights which the company 
may think necessary or convenient for the purpose of its business. 

In dealing with outsiders it is found useful to have an express power like 
this, to preclude any question of capacity. 

(7) A power to lend money and guarantee the performance of contract by 
customers and others. 

These loan and guaranteed transactions are constantly called for in business 
and yet the power is one not easily implied. 

(8) A power to borrow or raise money by the issue of debentures, debenture- 
stock or otherwise. 

Although a trading company has an implied power to borrow and to give 
security to a reasonable amount, it is found in practice highly desirable to have an 

(t) Palmer's Company Law, 9th Edition, Page 198. 

(u) Do. Do. Pages 64-66. 

(v) Ernest v. Nicolls , 6 H.L.C. 401, 

(vv) Ex parte British Nation &c. Ass., 8 Ch. D. 704. Joint Stock Discount 
v. Brown 8 Eq. 381. 

(x) In re Bar tied' s Banking Co., 3 Oh. 105 ; In re hands Allotment Co., (1894) 1 
Ch. 630. 

(y) Joint Stock Discount Co. v. Brown, 8 Eq. 381. 
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explicit power in the Memorandum. Some doubt too exists whether debenture- 
stock of a permanent character cau be raised without express power. 

(9) A power to draw, make, accept, endorse, discount and issue promissory 
notes, bills-of-exchange, debentures and other negotiable and transferable 
instruments . 

This is highly desirable, for although a trading company has implied power 
to make and accept promissory notes and bills-of-exchange for the purpose of 
its business (z) the fact that various kinds of companies have been held not to 
possess any such implied power clouds the implication with a most inconvenient 
uncertainty. 

(10) A power to sell and dispose of the undertaking of the company for 
shares, debentures, or securities of any other company having objects altogether 
or in part similar to those of this company. This is effective, (a) 

(11) A power to apply for an Act of Legislature for any purpose which 
may seem expedient. 

Without such an express power company cannot apply any of its funds in 
promoting a bill to effect any modification in its constitution, (b) 

(12) A power to sell, improve, manage, develop, otherwise exchange, lease, 
mortgage, dispose of, turn to account or deal in all or any part of the property and 
rights of the company. 

Although a trading company has an implied power to deal with its property 
for the purpose of its business, it is, in practice, found highly desirable to have 
an explicit power, on such matters and So preclude all question and doubt (c) 

In practice it lias been found dcsitable to have the following clauses also : — 

(IB) explicit power to pledge the uncalled capital of the company as 
security for a loan. 

Although by the above clause 8, a company may have power to borrow money 
by the issue of debenture, debenture-stock or otherwiae, yet it has been held 
doubtful whether a company can hypothecate its uncalled capital without an 
explicit power. 

(I i) A clause expressly empowering the company to deal in Government 
Promissory Notes and Securities, Port Trust Debentures, Corporation Securities, etc. 

(Id) A power to entei into any arrangement with any Government or 
Peudatory State that may seem expedient. 

(lb) A power to appear before any Court and to appoint legal practitioners 
for the company to appear before the Court and to defend, compound, or refer to 
arbitration* such cases. 

And a concluding clause : 

(17) To do such other acts as may be deemed expedient and conducive to 
the attainment of the objects of the company. 


Besides the powers given to a company by the Memorandum of 
Association, it has some powers expressly given by the 
Statutory power*. g tatute w hich need not be stated in a memorandum. 

Of these the following may be mentioned 


Co,, 
51 ; 


(z) In re Dm/rian Dnihnnj ('<>.. LG. 2 Oh. (>2B. 

(at See Cotton v. Imperial <(’ Co .. (1892) B Oh. 454 ; Grant v. Vrrited Stntehhark 

(It) Maul Shrewsbury Hail. Co ., 14 Beav. 1 ; Simpson v. Dennison , 10 Hare 
Vane v. Last Lanes. Dai heap Co.. •'» L.& J. 50. 

(e) Kin*) sharp Collieries. (1907) 2 €h. 859. 
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(1) Power under section 31 of the Act to keep a register of 
member s y which by section 40 is made pritna facie evidence of any matters 
directed or authorised by the Act to be inserted therein. 

(2) Power under sec. 42 to keep a British register. 

(3) Power under sec. 23 to have a common seal and by sec. 91 as 
to official seals for foreign purposes. 

(4) Power under sec. 90 to appoint attorney to execute deeds etc. 
abroad. 

(5) Power under sec. 88 to contract without seal . 

(6) Power under sec. 11 to change the name of the company in 
manners specified. 

(7) Power under sec. 50 to increase, consolidate, convert paid-up 
shares into stock and to re-convert them to shares or sub-divide shares. 

(8) Power under .sec. 54 to re-organise capital . 

(9) Power under sec. 55 sub-sec. 2, to reduce its capital in various 

ways. 

(10) Power under sec. 20 to alter Articles. 

(11) Power under sec. 105 to pay, in certain cases, commission for 
taking , under -writing or placing shares , if permitted by the Articles. 

POWERS OF COMPANY 

A company has power — 

(i) to do whatever it is necessary to do with a view to 
the attainment of the objects stated in its Memoran- 
dum of Association, and also whatever may fairly 
be regarded as incidental to and consequential on 
the stated objects, 

(ii) to do whatever else it is legally authorised to do 
by the other clauses of its Memorandum, 

(Hi) to do such other things as it is allowed to do by the 
Act or by any other Statute. 

Acts beyond the scope of the objects of the company as stated 
in the Memorandum of Association and those for which no power is 
given either by the Memorandum or by the Act are 
^iabilftv^of /r " S ~ u ^ ra vlres an d altogether void so far as the company 
directors, is concerned (d). Such acts done by directors or other 

persons cannot be authorised or ratified by the share- 
holders. If any liability is incurred by such acts, it is personally 
enforceable against the directors or other persons purporting to act on 
behalf of the company. Promoters and directors of the company 
acting on its behalf before its incorporation cannot bind the company by 
their acts and are personally liable for them unless the Memorandum 
expressly provides for them and the company after incorporation 
adopts their acts. The company cannot take over their liability by 
ratification after incorporation unless such liability is within the powers 
of the company as stated in the Memorandum of Association(e). Thus, 

(d) Ashbury &e. Railway Co. v. Riche , L R. 7 H. L- f)5-l at p, lifts ; Attorney 
General v. G. E Railway C > L R. 5 A. C. 473 ; Shamnugget Jute Factory Co. v. 
Ram Narain Chatterjee , II,. R. 14 Cal. 189. 

(e) Kelner v. Baxter , L.R. 2, C.P. 174. 


General sum- 
mary of the 
powers of a 
company. 
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it is not competent to shareholders to ratify the action of directors 
who have applied the company’s funds for subscribing to public funds 
or charitable institutions unless there is express provision in the 
Memorandum to that eftect(f). 

The limitation on the powers of a company under the Act and 
the Memorandum must be reasonably construed and things which may 
be fairly regarded as incidental to or consequential upon things which 
the Act or the Memorandum has authorised should not be declared 
ultra vires merely because power to do those acts is not expressly 
conferred (g). A distinction must be made between acts which are 
ultra vires the company and acts which though within the powers of 
the company are not w r ithin the competence of the persons who have 
done them. Thus where the directors have no power under the Articles 
to sell any property of the company, though, under the Memorandum 
the company has the power to sell such property, a sale by the directors 
will be ultra vires the directors, but not ultra vires the company. Such 
acts by directors or others in excess of the pow r ers of the company 
do not in themselves bind the company. But the company can ex postc 
facto ratify acts done on its behalf by the directors where the act ratified 
is not ultra vires the company. It would seem to follow therefore 
that if the directors have done something w r hich is not permitted by the 
Articles, the company can by a subsequent special resolution ratify 
the act and alter the Articles with restrospective effect (see sec. 20), 
provided that the act in question is not ultra vires the company, in 
which case such ratification is impossible. 

It is possible that where an act is done which is beyond the 
competence of the company under the Memorandum, an amendment 
of the Memorandum with the sanction of the High Court under sec. 12 
will have the effect of validating such act if the change in the Memo- 
randum is made expressly restrospective in operation. 


CHANGK OF OBJECTS. 


Change of ob- 
jects in the Me- 
in on* n flu in. 


The objects of a company cannot be changed in any way 
except as provided by sec. 12 of the Act, which autho- 
rises a company to change its object by special resolu- 
tion (see sec. 81) for the following purposes : — 


(a) To carry on its business more economically or more 
efficiently ; 


(b) To attain its main purpose by new or improved means ; 

(c) To enlarge or change the local area of its operation , 

(</) To carry on some business which tinder existing cir- 
cumstances may conveniently or advantageously be 
combined with the business of the company : or 


(e) To restrict or abandon any of the objects specified in the 
Memorandum. 


(f) Tomkins v. South Eastern Railway, *>•) Ch. T). f>75 

(gi Per Selbrone. L C. in Attorney General v. G. C, R. Co , supra, followed in 
Shamuugger Jute Factory C >. U,, supra, in which Wilson and Porter, JJ . held 
that the acquisition bv the company of land on the other side of the river to pre- 
vent a rival jute mill being set up there and interfering with the mill’s supply of 
labour was incidental to the power given by the Memorandum to purchase land 
for the manufacture of jute. 
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(/) To sell or dispose of the whole or any part of the under- 
taking of the company, 

(g) To amalgamate with any other company or body of 
persons. 

After a special resolution for changing the Memorandum has been 
duly passed by the company, the change must be confirmed by the Court 
on a petition by the company (h) [sec. 12 (2)1 before 
Procedure after it can become effective. Before confirming such resol u- 
tIon Court should be satisfied (l) that due notices 
change objects hai'e been given to even' person likely to be affected 
i n Memorandum, by the change, (2) that the consent of every objecting 
creditor has been obtained or his debt has been dis- 
charged (sec. 12). The Court has ample discretionary powers to confirm 
the change wholly or in part and on such terms as it thinks fit with 
reference to the interests of the members of the company and its 
creditors (sec. 13-14). 


When the alteration has been confirmed by the Court, a certified 
copy of the order should be filed with the Registrar ( vide sec. 15 
. sub-sec. l) within three months from the date of order. 

Registrar 1111 The ^ e ^ strar shall certify the registration and from the 

date of such certificate the change becomes effective 
and the Memorandum, so altered, becomes the Memorandum of the 
company. If the order of the Court for the alteration is not filed within 
three months from the date of the order, the order will become 
null and void (vide sec. 16). But the Court may extend the time to any 
period it thinks proper (vide sec. 16). A filing fee of Rs. 3/- is 
required to be paid at the time of filing the copy of the order. (Table 
B cl. 7). 


The power of the company and the Court to alter the Memorandum 
is strictly limited by the words of sec. 12 and no amendment can be made 
. . which is not within the words of the section. Thus 

power of amend- w * iere Memorandum of Association provided for the 
tucnt, appointment of a particular person as agent and secre- 

tary to a Bank, and the company by a special resolution 
sought to amend the Memorandum by omitting the clause, the Madras 
High Court held that the Court had no power to confirm the amend- 
ment as the change contemplated was not one relating to the objects 
of the company which could be made under sec. 12 sub sec. (l ) cl. 
(a) of the Act. In this case their lordships declined to confirm the 
change also on the farther ground that, in the circumstances, the altera- 
tion was not in the interest of the company, (i) 


The amending Act of 1936 now adds a proviso to section 10 which 
expressly provides that a provision in the Memorandum relating to the 
appointment of a manager or managing agent and other matters of a 
like nature incidental or subsidiary to the main objects of the company 
are not conditions of the memorandum which cannot be altered except 
under section 12. 


(h) All such petitions are made to the Judge sitting in Chambers in Calcutta, 
Bombay and Madras. In Burma it is made before the Judge taking miscellaneous 
matters. Vidr Rules of the High Courts. 

(i) Venkatarama Aiyar v. Coimbatore Mercantile Rank, (1923) M. W. N. 568 ; 
74 I.C. 966. 
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This proviso makes it clear that a clause in the memorandum 
relating to the appointment of a manager or managing agent can be 
altered by the company by its own resolution without recourse to Court. 

Other matters of a like nature incidental or subsidiary to the main 
objects of the company” is an expression which extends the powers of 
the company to alter its memorandum in other matters also to an extent 
the exact limits of which it is hardly possible to define accurately. It 
would depend on what are to be regarded as the main objects and what 
as incidental or subsidiary. 

The Act of 19:16 following the English Act of 1929 adds items (f) and (g) as 
purposes for which the memorandum may be altered subject to confirmation by 
the Court : viz. (1) to sell or dispose of the whole or any part of the undertaking 
of the Company and (2) to amalgamate with any other company or body of 
persons. Where these purposes are not stated in the memorandum, the company 
cannot do either of these things, but where these objects are not stated in the 
memorandum they can now be included by amendment of the memorandum 
under this section. 


(4) LIMITATION OF LIABILITY. 

As there are three kinds of companies known to this Act under 
sections 6, 7 and 8, it is necessary to mention in the Memorandum of 
Association whether the liability of members is limited by shares or 
limited by guarantee or the liability is unlimited . When the liability is 
limited by shares, the liability of a member in that case does not extend 
beyond the value of the share or shares subscribed by him even in 
winding-up {vide secs. 156,157,158). As to the other two forms of 
com pail)' mentioned above secs. 7 and 8 of the Act provide as 
follows : — 

7. In the case of a company limited by guarantee 

(1) the memorandum shall state — 

(i) the name of the company, with "Limited” as the last word in its name ; 

(ii) the province in which the registered office of the company is to be 

situate ; 

(Hi) the objects of the company ; 

tiv) that the liability of the members is limited , 

(v T ) that each member undertakes to contribute to the assets of the 
company, in the event of its being wound up while he is a member, 
or within one year afterwards, for payment of the debts and liabilities 
of the company contracted before he ceases to be a member, and for 
adjustment of the rights of the contributories among themselves, 
such amount as may be required not exceeding a specified amount ; 

(2) if the company has a share capital — 

(i) the memorandum shall also state the amount of share capital with 

which the company proposes to be registered and the division thereof 
into shares of a fixed amount ; 

(ii) no subscriber of the memorandum shall take less than one share ; 

(iii) each subscriber shall write opposite to his name the number of shares 

he takes. 

8. In the case of an unlimited company — 

(1) the memorandum shall state — 

p) the name of company ; 



24 


INDIAN COMPANY M ANUA I, 


(ii) tlie province in which the registered office of the company is to be 

situate ; 

(iii) the objects of the company ; 

(2) if the company has a share capital — 

(i) no subscriber of the memorandum shall take less than one share ; 

(ii) each subscriber shall write opposite to his name the number of shares 
he takes. 

Companies limited by guarantee are generally formed for purposes other 
than making a profit, c.g, social or athletic clubs, societies for the protection of a 
particular trade etc. The members of such companies guarantee that in the event 
of liquidation of a company, each member will contribute to tlie assets of the 
company up to a fixed amount. This amount is fixed per member, whatever 
interest he may have in the company, i.c. a member having more shares than 
another does not have to contribute more than the amount fixed per member. 
As the total number of members is variable inasmuch as the members may cease 
to remain in the company, this additional security of creditors is also variable — 
unless the Memorandum provides for membership continuing until a fresh member 
takes the place of the retiring member. The amount of guarantee cannot be 
regarded as the capital of the company and cannot therefore be charged or mortga- 
ged for debentures. 

A company limited by guarantee with a share capital must state in the 
Memorandum the amount of capital with which it proposes to be registered and 
is therefore subject to the provisions in the Act. regarding increase or reduction 
of capital. “The members of such a company would therefore have their liability 
increased by the amount of their guarantee, but would not be able to reduce the 
capital without the cousent of the Cotut.’’ 

Unlimited liability companies may also be formed with or without a 
share capital. The Memorandum must state either the number of members with 
which it proposes to be incorporated or the amount of share capital. In the event 
of liquidation, the members will be liable to calls, until the whole of tlie company’s 
obligations is met. The differences between a partnership firm and an unlimited 
company are chiefly the following : — 

(1) The company is a legal person while the firm is uot. 

(2) The calls on the members in the event of liquidation are payable pm rata , 
i.e. according to their interest in the company and no single member can be called 
upon to pay the whole of the debts of the concern as is possible in a partnership 
company, where debt can be proved against any one or more of the partners. 

(*5) The liability of a member of an unlimited company ends at the expira- 
tion of one year after he ceases to be a member, ' whereas the partners of a firm 
are liable for debts until these are barred by limitation. 

(4) There is no numerical limitation to the number of persons, who may 
associate to carry on business as in the case of a partnership, where more than 
twenty persons would constitute an illegal body. 

As regards other matters, e.g, the powers of directors and proceedings at 
meetings, alterations of Articles etc., an unlimited company is subject to all such 
clauses of the Act as are applicable to a company limited by shaies. 

Although there are very few companies with unlimited liability registered in 
India, an unlimited company with a share capital may conceivably be formed in 
preference to a limited liability company, where tlie promoters find it easier to 
raise working capital by borrowing ou their personal liability clue perhaps to their 
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high financial sending, than on the security that can be offered by a limited 
liability Company with a capital not intended to be made too large, especially be- 
cause the personal factor is there and liability is unlimited. The advantages 
enumerated above are there with an added facility to raise working capital, keep- 
ing the subscribed capital within bounds in order that dividends may be 
substantial. 


(5) CAPITAL. 


The capital clause in a memorandum states the nominal capital 
of the company, the number of shares into which it is drvided and the 
amount of the value of each share. 


In the Memorandum of many companies provision is made 
dividing original capital into several classes of shares stating special 
rights, privileges and conditions. This is done for 
giving extra protection to the holders of shares against 
any alteration of their status. It is, however, not 
essential to specify the dirisiou of shares into, several 
classes and rights attached thereto in the Memorandum 


Specification of 
classes of 
shares in the 
Memorandum 
with rights and 


edlo such at " * or ^ts can ke properly done by the Articles of 
shares. Association of the company. There is nothing wrong 

in the insertion in the Memorandum of such additional 
provisions, but it should be borne in mind that once inserted they 
become conditions of the company’s constitution within the meaning of 
sec. 10 of the Act, and such a condition cannot be altered except under 
the provisions of the Act. 


The Memorandum of Association can be altered under sec. 12 aud it is 
doubtful whether tile alteration of the Memorandum so as to affect the classi- 
fication of shares or the rights of the different classes of shareholders stated in 
the Memorandum falls within the scope of see. 12, The provisions relating to 
capital can be affected by subsequent acts of the company under secs. 50, 54 and 
55. The distribution of the share capital between different classes of shares and 
alteration of the incidents of different classes of shares can only be made under 
sec. 54 by a special resolution, confirmed by the Court, which, if the resolution 
seeks to interfere with any rights or privileges of any special class of share- 
holders, must be passed in accordance ivitli the provision to sec. 54 (1). In 
tliH case of unlimited companies and companies registered under the Acts of 1857 
and IHtiO any regulation relating to the amount of capital or its distribution into 
shares can be altered by a special resolution even if it is set out in the 
Memorandum of Association [see sec. 20 sub-sec. (2)]. 

The Memorandum may therefore simply state that “the capital 

of the company is Rs divided into shares of Rs each.” 

But where from the very inception of the company, the subscribers 
desire to divide the capital into several classes of shares both as regards 
the value of the share and the privileges attached thereto, the memo- 
randum may state ‘‘the capital of the company is Rs divided 

into preference shares ordinary shares and deferred 

shares of Rs Rs and Rs each respectively.” Or it may 

state “the capital of the company is Rs divided into shares 

of Rs each. The shares in the original capital or any increased 

capital may be divided into several classes and there may be attached 
thereto respectively any preferential or other special rights, privileges, 
conditions or restrictions.” This last form is wider, as, under it, 

4 
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the company by Articles of Association or by special resolution may 
divide the shares into several classes with special rights according to 
necessity without entering into any binding contract in the Memorandum 
of Association. (j) 

It is prudent to place by the Memorandum of Association as tittle 
restraint as possible upon the company's powers in respject of the 
regulation of its capital. Additional provisions with regal'd to capital 
are best set out in the Articles which can be altered with greater ea.se 
to adapt it to the changing needs of the company. 

The promoters and subscribers are quite at liberty to fix the 
'nominal capital of the company at any amount. It may be as large or 
as small as they choose. The material consideration in fixing the 
capital is, what funds the company will require for its work. The 
promoters and subscribers are to determine the amount of shares and 
their value. 

In deciding on the amount of share capital regard should be had 
to the possible neats of the. company, but it should be remembered that 
the fee for* registration of a company is payable ad valorem on the value 
of the authorised capital. A needlessly high figure should therefore 
be avoided. 

As to alteration of share capital see Chapter VII. 

(6) ASSOCIATION. 

This is the last clause of the Memorandum of Association, but it 
has not been provided in the body of the Act. It has been given in the 
statutory forms prescribed in the Third Schedule of the Act which 
is a part of the law. By this clause the subscribers declare that they 
desire to be formed into a company and agree to take shares set forth 
against their names. After this declaration, the names, addresses, occu- 
pations and the number of shares subscribed by each subscriber appear 
in tabular form. 

Form and Subscription of Memorandum. 

This is to be done under the provisions of section 9 of the Act. 

Under the amendment of 1936 the Memorandum, like the Articles 
is now required to be (a ) printed, (b) divided into paragraphs numbered 
consecutively, and (c) signed by each subscriber frith address and des- 
cription in the presence of at least one witness. 


The Memorandum must be subscribed by at least seven persons 
in the case of a public limited company and not less that two persons 
in the case of a private company (vide sec. 5). A subs- 
Restriction as criber generally subscribes with his own hand but he 

number o/sub- can so the °f an attorney duly empowered 
seribers of a for the purpose. In the subscription, a subscriber 

company. must write at least his name and the number of shares 

he subscribes by his own hand or by the hand of his 
authorised agent, but his address and occupation may be written by 
any other person. It is preferable to have them also by his own hand 


(j) For further considerations relating to the capital of a company see frost 
Chapter VII. 
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to avoid practical difficulties which sometimes occur. It is enough if 
there is the requisite number of shareholders signing the Memorandum* 
It is not necessary even that they should be independent persons or 
really represent separate interests. In Salomon v. Salomon (k) in which 
the incorporation was challenged on the ground that it was a one-man 
company and that the other signatories were merely nominal share- 
holders, Lord Herschell observed that it made no difference if the 
shareholders other than the appellant were mere dummies, his nominees 
and held the shares in trust for him. 

It is common sense that, the seven signatories should each be a holder of at 
least one share. The wording of sec. 5 however makes it possible to argue that a 
Memorandum signed by five persons holding one share jointly and two other per- 
sons holding one share each is one that satisfies the requirements of the law. 
there being no proviso in this section corresponding to the proviso in sec. 2 sub. 
sec. (13) that several persons jointly holding a share are to be deemed as one 
person. This question may arise not only in connection with the subscription to 
the Memorandum of a public company but also in considering whether a public 
company has ceased to exist by reason of the number of its members being reduced 
to less than seven. The policy of the law seems to be clear, but perhaps the 
addition of a proviso similar to that in sec. 2, cl. (13) is desirable. 

In subscribing a Memorandum care should betaken to write clearly. The 

full name, address and occupation of the subscriber should be written. Other- 
wise the Registrar may return the documents on the ground that he could not 

read the signatures or that certain requisite particulars had not been clearly 
expressed. 


Who can be 
subscribers ? 


The Memorandum of Association embodies a con h art between the 
persons subscribing to it. In order to make it valid therefore the 
subscribers must be persons having legal rapacity to 
contract. A lunatic, an idiot or a person of unsound 
mind is not therefore competent to subscribe, nor is a 
minor so competent under the Indian law, under which all contracts 
of minors are void.(l) Married women are competent signatories even 
in England, and certainly in India where there are no disabilities of 
married women. A bankrupt and an alien(m) can subscribe. An 
incorporated company with power under its Memorandum can be a 
subscriber. Several persons jointly may subscribe for one or more 
shares. In such cases the Articles usually provide that the joint 
shareholders would be represented by the person named first in the 
share register. A partnership firm as such cannot subscribe, though 
the partners may jointly subscribe as individuals. 


If the Memorandum is not subscribed by the requisite number 
of persons legally competent to subscribe or if there is such irregularity 
in the subscription as in effect to cancel the signature, the Registrar 
will refuse to register the company. For this purpose the Registrar 


(k) 1897 A.C. 22. 

(l) Mohori Bibee v . Dharmadas, L.R. 30 I.A. 114. Under English law it 
might be different. In Laxon Co,, (1892) 3 Cli. 555 a minor was held to be a 
‘person' and as sncli a competent signatory This decision is doubtful and is cer- 
tainly not good law for India. Per 'Lord Macnaghten in Moosa Golam Ariff v, 
Ebrahim Golam Ariff , L.R. 39 I. A. 237 : 1,1* 0. 40 Cal. I. 

(m) Princess of Renss v. Bos . LR. 5 H.L. HO. In re General <(-c. Co., J Ch. 
App. 363. 
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has power to hold a summary enquiry .(n) If however a company has 
been registered and a certificate of incorporation granted, under sec. 24 
this is conclusive evidence of the valid registration of the company and 
questions about irregularities or illegalities in the subscription or other 
preliminaries cannot be investigated by the Court [sec. 24 q. v.](o)* 


Number of Each subscriber must subscribe at least one share but he may 

shares that subscribe any number of shares he Hikes. If the Articles of Asso- 
should be . . 

subscribed. nation provide the holding of some shares as the minimum share 
qualification for a director it is desirable that those of the subs- 
cribers, who are to be directors, should enter the full amount of the share quali- 
fication against their signature and thus avoid the necessity of filing a separate 
contract in writing to take the qualification shares and to pay for them (vide sec. 
84, sub-sec. 1, clause ii). 


In a Memorandum there should not be loo many subscribers, because if any 
correction is made either L: the Memorandum or in the Articles of Association, it 
would require to be initialled by all the subscribers and it may be inconvenient to 
procure initials or signatures of all of them within a short time, if the number of 
subscribers be too many, 


The Memorandum shall be signed by each subscriber in the 
presence of at least one witness who shall attest the signature (vide 
sec. 9). A subscriber should not attest signatures of others. A .secre- 
tary or a manager, named in the Articles but not a subscriber, can 
be a witness. A witness must be some person “who stands by but is 
not a party to the transaction. ”(p) A single man can attest all the 
signatures and in such case he may sign, noting “witness to the above 
signatures,” or the signature of each subscriber may be attested by 
one or several persons, by noting the names of persons whose signatures 
he or they attest. The witness or witnesses must give his or their 
addresses along with signatures. 


Correction of 
mistake. 

was executed. 


If there has been any correction in the Memoran- 
dum or Articles of Association, the witness should state 
the fact that the correction was made before the deed 

(y) 


(n) See sec. 137. The power of the Registrar is however limited merely to 
an enquiry for seeing that the provisions of the Act have been complied with, 
such as for instance whether there is the requisite number of signatories, whether 
the objects are lawful, (sec. 5) whether the company has complied with the re- 
quirements of secs. 5 to S, and whether the name closely resembles the name of 
an existing company. (Buckley Companies Acts, p. 29). Having regard to the 
decision in Peers case and other cases in the next note, regarding the conclusive- 
ness of the Registrar's certificate, it would seem to follow that the Registrar is 
bound to be satisfied upon careful enquiry that the preliminary requisites of regis- 
tration have been satisfied. In Ex parte Bowen , (1914) 3 K.B. 1161 the court issued 
a mandamus on the Registrar to register the company where registration had been 
refused on grounds other than the above. 

(o) Peel’s case (per Lord Cairns. L.C.) L R. 2 Ch. 674 in which alterations 
had been made in the Memorandum after signature so as to annihilate the ori- 
ginal signature. Oakes v. Turquand, L.R, 2 H.L. 325 ; Salomon v. Salomon <&Co.> 
(1897) A.C. 22 where the company was formed for an illegal purpose stated in the 
Memorandum. Laxon & Co., supra. In re National Debenture efcc., (1891) 2 Ch. 
505 contra, is no authority (per Lord Macnaghten in Moosa Golam Ariff, L.R. 39 
I. A. 237). Hammond v Prentice, (1920) l Ch. 201. 

(p) Per Lord Selborne L.C, Seal v. Claridge, 7 Q.B.D. 516. 
jq) Gore Brown’s Hand Book on Joint vStock Companies, 34th Edition, 


page 



. ARTICLES OP ASSOCIATION 


29 


The date of the signature should appear at the bottom of the 
signature as in the case of all other documents. 

Besides the statutory forms as given in Schedule III of the Act 
a form of a Memorandum of Association is given in Form No. 3 in 
Appendix B. This form may be adopted as a specimen in drafting a 
Memorandum of Association. 


CHAPTER IV. 


ARTICLES OF ASSOCIATION 


Relation bet. 
the Articles and 
the Memoran- 
dum. 


The Articles of Association of a company are generally filed with 
the Registrar along with the Memorandum of Association for registra- 
tion {vide sec. 17). They contain the regulations of the company for 
the conduct and management of its business. When separate Articles 
of Association are not filed tor registration with the Memorandum of 
Association, Table A of the Act would be taken to have been adopted 
as Articles of Association (vide sec. 18). 

The Articles of Association of a company are subordinate to 
and controlled by the Memorandum of Association. The Memorandum 
contains the conditions upon which a company is 
granted incorporation, while Articles contain the in- 
ternal regulations of the company. As Lord Cairns 
L. C. remarked, “the Memorandum is, as it were, the 
area beyond which the action of a company cannot go ; 
inside that area the shareholders may make such regulations for their 
own government as they think fit.” (r) The Memorandum of Association 
is an unalterable document except in so far as is provided by the Act 
(sec. 12), while the Articles of Association can be changed as many 
times as the shareholders may choose by special resolution (vide sec. 20). 
The power to change any Articles is inherent in the company and can- 
not be taken away unless there is anything in the Act or in the Memo- 
randum forbidding such change. It is not even open to the company 
to deprive itself of this power by any stipulation (s) either as between 
the company and its shareholders or as between the company and a 
stranger, (t) 

The Articles of Association of a public and of a 
private company cannot be on the same lines, as the 
Articles of a private company must restrict to some 
extent the mode of transferring shares (for details vide 
Chapter XIX). 


Difference bet- 
ween the Arti- 
cles of a private 
and of a public 
company. 


(r) Ashbury v. Riche D R. 7, H.L. 653. 

(s) Walker v. London Tramways Co., 12 Ch. D. 705 ; Malleson v. National Insu- 
rance Co., (1894) I Ch. 230 ; Sidebottom v. Kershaw , (1920) I Ch. 154; DafenTin 
Plate Co., (1920) 2 Ch. 124. 

(t) Allen y. Gold Reefs , (1900) 1 Ch. 656 ; Punt v f Symons & Co., (1903) 2 Ch. 
506 ; Peveril Gold Mines, (1898) I Ch. 122 ; Payne v. Cork , (1900) I Ch. 301 ; British 
Equitable Ass. Co,, v. Baily, (1906) A.C. 35. 
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There are three ways in which the company can 
General instrnc- provide itself with its Articles of Association ; namely 
Articles o^Asso- 0 ) by fully adopting Table A of the Act; (2) adopting, 
ciation. * suitable parts of Table A with a few special Articles 
containing the desired modifications, or (3) wholly ex- 
cluding Table A and framing new Articles altogether. 

Of the three courses the adoption of Table A without qualification is gene- 
rally attractive on account of the saving of expense and labour in the preparation 
and printing of the Articles, which in the case of small companies is a matter of 
considerable importance. But on the other hand, Table A which has been framed 
as a general body of regulations applicable to all companies, is very generally 
found to be unsuitable in many cases ; for every company requires some special 
provisions with regard to its special circumstances. It is always necessary, there- 
fore, even if Table A is adopted, to adopt some further Articles excluding some 
parts of Table A and adding other essential Articles. Kveu this Mirse, while it is 
undoubtedly cheaper than framing totally new Articles, is found in practice to lead 
to difficulties, as the Articles so framed partially with reference to Table A and par- 
tially by new rules lack the essential characteristics of homogeneity and organic 
unity and not seldom lead to unsuspected conflicts between the two parts, On 
the whole, as Sir V, B. Palmer points out, it is advisable and more economical in 
the long run to frame a complete set of Articles in the place of Table A. No 
doubt Table A should be taken as a valuable model to follow and, as regards a 
large part, the new Articles would perhaps simply reproduce paragraphs from 
T.ible A, but if the whole thing is recast and drawn up as one complete whole it 
would lead to greater efficiency and clearness, 

1. Adoption of Table A : — No extra labour in ♦framing the Articles 
and money to print them are required when Table A is adopted. Only 
mention of the fact that ‘‘Table A is adopted for Articles of Association” 
on the back of the Memorandum is quite sufficient. The Articles thus 
adopted can subsequently be thoroughly changed by special resolution 
under the provisions of section 20 of the Act. 

2. Adoption of the suit able parts of Table A of the Act , with a few 
special Articles containing the desired modification : — In such cases, the 
Articles commence with a statement to the effect — “The regulations 
contained in Table A in the first Schedule to the Indian Companies 
Act VII of 1913 shall be the Articles of Association of the Company 
except in so far as they are modified by the following provisions and 
clauses.” (For form of such Articles, vide Form 4 in Appendix B.). 

3. Exclusion of Table A Sufficient experience and foresight are 
required in framing Articles of Association. Though Table A is 
excluded yet it should be borne in mind that the Legislature took great 
care and precaution in framing the said Table in conformity with the 
provisions of the Act. 

It is essential to have a clause in the Articles, which is usually 
made the first clause, expressly excluding the application of Table A 
by some such words as the following, “Table A of the Indian Companies 
Act shall not be applicable to this company but in lieu thereof the 
following shall be the Articles of Association of the Company.” In 
the absence of such a clause, Table A would apply to the company under 
sec. 18, except in so far as the provisions of Table A are inconsistent 
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with the new Articles adopted. (For form vide Form No. 5 in Appen- 
dix B). 


Compulsory Clauses. 

Under sec. 17 of the Act as amended in 1936 some of the articles 
in Table A have been made compulsory. These are articles — 56 
(regarding the manner of voting on resolution in the general meeting), 
art. 66 (regarding the deposit of the proxy form), art. 71 (regarding the 
powers of directors), articles 78-82 (regarding the rotation of directors), 
articles 95 and 97 (regarding declaration of dividends), articles 105-107 
(regarding accounts), articles 112-116 (regarding notices). 

Out of these art. 78-82 are not required in a private company 
which is not a subsidiary company of a public company and art. 107 
is to be deemed to require that the reason why only a portion instead 
of the whole of any item of expenditure is included in any year must be 
stated in the profit and loss account. 

These articles or articles to the same effect are required to be in 
any articles of the company and, if not included, they are to be deemed to 
be included therein. 

There are numerous sections in the Act, containing a clause “if 
authorised by the Articles.” In drafting Articles, care 
Sections of the should be taken that those powers are given in the 
statute re jl^ ecl Articles, as otherwise the company will not be entitled 
framing Articles, to exercise those powers till they have been acquired by 
adopting appropriate new sections in the Articles by 
special resolution under see. 81. (u) 


Statutory Limitations and Duties. 


The powers that 
cannot be given 
by the Articles, 


The Articles cannot give the company any of the 
following powers which are excluded by the Act, 

{a) To buy i/s otrn shares except with a view to 
consequent reduction of the capital (sec. 55). 


(/,) To pay dividend on/ of enpitnl except by way of interest 
subject to conditions and limitations laid down in sec. 
107! (v) 


(c) To ext end /he objeefs of /he company as stated in the Memo- 
randum by special resolution except as provided by sec. 
12 of the Act. 

(u) Of the numerous sections in the Act. which thus refer to the Articles of 
Association, bv way of illustration, the following may be mentioned Sections 
41, 4)1, 45, 46, 49, 50, GO, 71, Hli-B, 84 , 85 , 91, 105, 107 (Sub-sec. 1), 125 (Sub-sec. 1), 
and 154. 

In 

\ Ch. D. 
„ ? construe- 

tion' works not' likely to yieid profit may be paid under the Articles under section 
107 Every other payment to shareholders out of capital by way of dividend is 
ultra vires as it amounts to reduction of capital which can only be made under 
section 65. So such payment is ultra vires even if provided by Memorandum. 
Trevor v. Whitworth , 12 A.C. 409. 
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(d) To prohibit members from exercising any statutory right 

such as to apply for winding up order etc. 

(e) To exercise any power in contravention of the Memorandum. 

(f) To vary any right given by the Act, or the general law. 

Irrespective of the regulations contained in the 
Statutory duties Articles of Association, the company has some statutory 
o companies. duties, which are binding. They are as follows : — 

1. To supply to members, on demand, printed copies of Memoran- 
dum and Articles of Association and of any special resolution, where 
articles are not registered, (secs. 25 and 82). 

2. To make and file returns of allotments to the Registrar within 
one month from the date of allotment [ride sec. 104 cl. (//)]. 

3. To file contracts and make returns in the case of shares allotted 
as fully or partly paid-up , otherwise than in cash within a month from 
the date of allotment of such shares [sec. 104 cl. (/v)J. 

4. To file the prospectus , if any, with the Registrar or a statement 
in lieu thereof, (secs. 92 and 98). 

5. To comply with sec. 93 of the Act in making and issuing a 
prospectus. 

6. To comply w r ith the provisions of secs. 101 and 103 and refrain 
from allotting shares or commencing business until the requirements of 
those sections have been satisfied. 

7. To keep a register of members at the registered office (sec. 31 ) 
which should be kept open for inspection during business hours (sec. 36). 

8. To make annual returns of its members , assets and liabilities 
etc . and to file them with the Registrar (sec. 32). 

9. To submit notices of increase of capital and consolidation of 
shares etc. to the Registrar (secs. 51, 52 and 53). 

10. To have a registered office (sec. 72) and to notify to the 
Registrar its situation and change of situation. 

11 To put up the name of the company outside its office and 
place of business, and to state it in all its business publications (sec. 73). 

12. To keep a register of mortgages and charges at the registered 
office open to inspection by shareholders, creditors and the public (secs. 
123 and 124). 

13. To register with the Registrar of Joint Stock Companies all 
mortgages and charges to which sec. 109 applies. 

14. To hold a statutory meeting within six months from the date 
of commencement of business (sec. 77). 

15. To hold an annual general meeting every year (sec. 76). 

16. To register special resolutions with the Registrar (sec. 82). 

17. Not to carry on any business after the number of share- 
holders are reduced to less than seven in case of public companies and 
to less than two in case of a private company (sec. 147). 

18. To keep at the registered office a register of directors and to send 
a copy to the Registrar and to notify changes of the directors and 
managers (sec. 87). 
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19. To have at least three directors for the company (w) (sec. 83A) 
and to disclose the interest of every director on any contract (sec. 91A). 

20. To comply with secs. 144 and 145 as to audit. 

Any violation of the statutory duties as given above renders the 
company as well as its officers and directors liable to heavv penalties. 
vide Chapter XD. 

Form of Articles 

Under section 19 of the Act, the Articles shall 

(a) be printed 

(b) be divided into paragraphs, numbered consecutively ; 
and 

(c) be signed by each subscriber of the Memorandum of 
Association in the presence of at least one witness 
who must attest to the signatures. 

Heads of Articles 

Distribution of The following are the heads under which the 
heads of the Articles of Association of a company may conveniently 
Articles. be divided 

(I) The total or partial exclusion of Table A. 

(II) The adoption of preliminary agreements, if anv» 

(III) Capital. 

(IV) Shares, calls, lien, transfer, increase, consolidation and 

reduction. 

(V) General Meetings. 

(VI) Directors. 

(VII) Managing Agents &c. if aitv. 

(VII I) Dividend and Profit. 

(IX) Books and Accounts. 

(X) Audit. 

(XI) Common Seal. 

(XII) Notices. 

(XIII) Winding-up. 

The Articles should contain a statement of the conditions upon the 
fulfilment of which business may be commenced (sec. 103). (x) 

This is not applicable to private companies, (see sec. 103, sub-sec. 6). 

There must also be some provision for the payment of preliminary 
expenses. 

The fee for filing the Articles of Association with the Registrar is 
is Rs. 3/- as is the case with all other documents required to be filed 
with the Registrar. 

(w) This is the minimum number required by the Act. This is subject to any 
provisions in the Articles of Association which may fix a higher minimum in 
which case the company cannot function if the mnnbei of directors is reduced 
to less than the number so fixed. 

(x) For conditions see Chapter V. 

5 
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Change of Articles. 


Under the provisions of sec. 20, the whole or any portion of the 
Articles of Association may be changed or any portion may be added to 
it by special resolution subject to the provisions of Memorandum or the 
Articles of Association. 

The special resolution is required to be passed in accordance with 
the provisions of sec. 81 (See Chapter IX). By the amendment of 1936 
the special resolution is not now required to be passed in 
resolution two meetings, but at one and the same meeting by a 

' majority of not less than three- fourths of the numbers 

entitled to vote who are present in person or by proxy (as in the 
case of an extra-ordinary resolution ) provided that the general 
meeting at which the resolution is passed has been called on not less 
than 21 days notice specifying the intention to propose the resoluton as 
a special resolution, (v) The amendment however provides that if all 
members entitled to vote are present a special resolution may be 
proposed and passed even without the 21 days notice. 

The new sec. 21 A introduced by the amendment of 1936 provides 
that a member shall not be bound by an alteration either in the 
memorandum or the articles made after the date on 
not bTndi'n 11 ^ which he became a member if and so far as the altera- 
tion requires him to take or subscribe for more shares 
than the number held by him or in any way increases his liability to 
contribute to the share capital or otherwise pay money to the company, 
unless the member agrees in writing, either before or after the alteration 
is made, to be bound thereby. 

Under sec, 54 no preference or other special privilege attaching to 
shares can be affected except by the vote of a majority of 
shareholders holding not less than three-fourths oi the 
shares of that class. That section however is limited 
to cases where any preference or special privileges 
provided by the Memorandum are sought to be altered. It does not 
prevent the alteration of the Articles without affecting the Memo- 
randum even though special privileges attached by the Articles to a 
certain class of shares are sought to be affected. Articles can always 
be altered by special resolution in the ordinary way even though the 
change affects any special rights of a class of shareholders. (z) 

On the passing of the special resolution, a copy of such resolution 
duly certified under the signature of an officer of the company is 
required to be filed with the Uegistrar and annexed 
Registrar 111 to cac ^ C0 Av of Articles issued after the date of the 

passing of the said resolution (vide sec. 82 sub-sec. 2). 
A company which does not register a separate set of Articles but 
adopts Table A should forward a copy of such special resolution at 
the request of any member on payment of a fee, not exceeding Re. 1/-, 
as may be provided (vide sec. 82 sub-sec, 3). 


any 

Alteration of 
special privileges 


(y) Non specification of object in the notice is fatal to its validity. See Gulab 
Singh v. P. Z . Bank A. I. R. 1940 L,ah. 243. Now however, if all members agree the 
resolution would be valid. 

(z) Australian d'c. Co., (1910) 1 Ch, 414. 
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When any addition or alteration is made in the Articles, such 
addition or alteration shall be as valid as if originally contained in the 
Articles and be subject in like manner to alteration by special resolution. 

Value and Effect of Articles. 


The Memorandum and the Articles of Association, when regis- 
Memorandum tered, bind the company and its members to the 
and Articles a same extent as if each member had signed and sealed 
contract. them, (vide sec. 21). 

This section proceeds on the principle that the Memorandum and the Articles 
are the basis on which the company and the members enter into a contract, 
which is made as soon as a member signs the Memorandum or applies for a share 
anrl an allotment is made thereon. The effect of section 21 is that ;he 
Memorandum and the Articles *»re incorporated by implication in the agreement 
between the company and the members. 


Questions of some nicety have arisen as to the exact scope 
of this .section. It is settled now that the Articles are to be 
understood as creating a contract between each member as 
such and the company, so that as between a member and the 
company the terms are binding, (z 1 ) 

So the company may sue any shareholder and any shareholder may sue the 


(/) between 
members and 
company. 


company for enforcement of the terms of the Articles, (a) 

A more difficult question arises as to whether the Articles constitute a con- 


tract as between members inter se so as to entitle any member to sue any other 
member for enforcement of the latter’s obligation under the 
Articles. A number of decisions lay down that the Articles 
also constitute an agreement inter socios and are enforceable 
as covenants between the parties, (b) 

Lord Ifershell in WeHon v. Snffery, ( 1 NOT) A.C. 315 somewhat qualified this 
statement of the law and observed: “ It is quite true that the Articles constitute 
a contract between each member and the company and there is no contract in 


(ii) <f nacre if 
between mem- 
bers inter se 


terms between the individual members of the company : but the Articles do, none- 


theless, in my opinion, regulate their rights inter se It is the company which 
has the right to sue any individual member in case of breach of Articles and not 
another individual member, except in exceptional cases, (e) 

The Articles are not binding on the company under this section in relations 
between the company and strangers or even between the company and persons 
who are its members where a right is claimed bv such person not qua member 
but in some other capacity. In this respect the Articles of a 
Not between company differ from a Statute imposing duties on a corporate 
body. If a Statute constituting a corporation such as the 
Municipality or a University lays dowui that tlie corporation 


comnany and 
strangers 


(zl) Bradford Bank v. Briggs, 12 App. Case 29; Welton v. Saffery, (1897) 
A,C. 315. 

(a) Macdougall v. Gardiner, 1 C D. 13 ; Pender v. Lushington, 6 C.D. 70 : 
Imperial Hydropathic Co., 23 C D. 1 ; Harbcn v. Phillips , 23 C.D. 15 Johnson 
v. Lyttle's Iron Agency, 5 C.D. 687 ; Crum v. Oakhank Oil Co., 8 A C. 65 ; Wood 
v. Odessa Waterworks, 42 C.D. 636 ; (which was a suit for an injunction on the 
company to restrain it from violating the Articles). 

(b) Eley v. Positive & Co., 1 Ex. D. 88; Browne v. Triutdad , 37 C. D. 1 ; 
Imperial Hydropathic Co., supra ; Wood v. Odessa Waterworks , supra. 

(c) Macdougall v. Gardiner, supra ; Foss x . Harbottle, 2. Hare 461 ; Burland 
v. Earle (1902) A.C. 83. 
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shall give certain privileges to a person, that duty becomes binding on the cor- 
poration and the person to whom the right is given can sue on such provision of 
the Statute. The Articles have no such statutory force and their obligatoriness 
arises only from the implied contract between the company and its members. 
Third persons who are not parties to the contract can neither sue on a right 
provided for in the Articles nor be sued on any obligation imposed by it. To 
bind the company there must further be a contract. Very often Articles of 
Association contemplate that a contract in terms specified should be entered into 
with a person for his employment as solicitor, manager, etc. Such a provision 
in the Articles does not in itself create any right and obligations. It must be 
followed by an agreement with him.(d) 

But sometimes where a provision for a contract is made in the Articles and 
no subsequent contract is actually executed, but the parties act as if the contract 
had been made, the Courts have proceeded to treat the contract as having been 
made. “The Articles” said Lord Ksher, ‘‘do not themselves constitute the 
contract but from them you get the terms of the contract deducible from the 
conduct of the parties. ”(e) 

On the question as to how far rights created by contract can be modified 
by special resolution see Domain's case , 3 Ch. D. 21 ; Argus L. A. Co,, 89 C.D. 
H7I ; Punt v. Symon , (190H) 2 Ch. 506. 

Apart from the obligations of the Memorandum and the Articles under sec. 

21, there may be other ways in which its terms may become 

Articles binding binding by being incorporated in a contract. This often follows 
as incorporated , ‘ . . , , . , 

in a contract. from the principle that any person dealing with the company 

is taken to have notice of the Memorandum and the Articles 
(sec. 248), the terms ot the Memorandum and the Articles thus becoming a part 
of any contract made by such person with the company. 

CHAPTER V. 

PRELIMINARY CLAUSES OF THE ARTICLES OF 
ASSOCIATION 

The chief preliminary clauses of the Articles fall under six heads, 

viz. 

(a) total or partial exclusion of Table A : 

(b) definitions of expressions ; 

(c) preliminary agreement , if any ; 

id) objects of the company ; 

(d) Eley v, Positive Co., 1 Ex. D. 88; Browne v. Trinidad, 87 C.D. 1 ; 
Surendra &' Co., v. Punjab Tannery , 68 I.C. 787. See however A. I, R. 1940 Lah 248 
where a member is to be Managing Director under the Articles. 

(e) Swabey v. Port Darwin & Co., 1 Meg. 885 ; In re International Cable 
Co., (1892) 66 L.T. 254; Ex parte Beckwith, (1898) 1 Ch. 824; Isaac's Case, 
(1909) 2 Ch. 158 ; Salisbury Jones's Case , (1904) 3 Ch. 356 ; (1906) A.C. 35. see 
G ttl ah v. P.Z. Bank A.I.R. 1940 Lah 243. 
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(e) restriction of shareholders' and other persons’ powers to 

enter into the property, business and accounts of the 
company : and 

(f) preliminary expenses. 


Exclusion of Table A'. 

If it is intended that Table A should not apply at all to the 
company, it is absolutely necessary to have a definite clause excluding 
the application of Table A. In the absence of such a clause the mere 
fact that a different set of Articles has been registered would not make 
Table A inapplicable-; for the regulations in Table A also apply to 
companies which register Articles in so far as the Articles do* not 
exclude or modify the regulations in Table A. In many cases, it is 
found convenient not to abrogate Table A altogether but only to 
modify it by the Articles. In such cases the Articles* should distinctly 
mention the clauses or parts of clauses in Table A, which are not to" 
apply to the company. 


Compulsory 

clauses. 


Under the amendment of 1936, sec. 17 sub-sec. (2) provides that 
some Articles of Table A are compulsory and cannot 
be abbrogated by any company. The new section is 
as follows : — 


“(l) There may, in the case of a company limited by .shares, and 
there shall, in the case of a company limited by guarantee or unlimited, 
be registered with the memorandum, articles of association signed by 
the subscribers to the memorandum and prescribing regulations for the 
company. 

(2) Articles of association may adopt all or any of the regulations 
contained in Table A in the First Schedule, and shall in any event 
be deemed to contain regulations identical with or to the same effect 
as regulation 56, regulation 69, regulation 71, regulations 78, 79, 80, 81, 
82, regulation 95, regulation 97, regulation 105, regulation 107 and 
regulations 112, 113, 114, 115, and 116 contained in that Table. 

Provided that regulations 78, 79, 80, 81 and 82 shall not be deemed 
to be included in the articles of any private company except a private 
company which is the subsidiary company of a public company. 

Provided further that regulation 107 shall be deemed to require 
that statement of the reasons why, of the whole amount of any item of 
expenditure which may in fairness be distributed over several years, 
only? a portion thereof is charged against the income of the year, shall 
be shown in the profit and loss account, unless the company in general 
meeting shall determine otherwise. 

(3) In the case of an unlimited company or a company limited by 
guarantee, the articles, if the company has a share capital, shall state 
the, amount of share capital with which, the company proposes tube 
registered. 

(4) In the case of an unlimited company or a company limited by 
guarantee, if the company has not a share capital, the articles shall 
state the number of members with which the company proposes to be 
registered, for the purpose of enabling the Registrar to determine the 
fees payable on registration/’ 
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Definition* of Expression* 

There are many legal and technical terms which are frequently 
used in the Articles of Association. These terms are generally defined 
in the Articles of Association. Many words generally used in the 
Articles are explained by sec. 2 of Act and in defining the expressions 
it is desirable to follow the definitions of that section in the Act. Be- 
sides, it may be deemed expedient to explain some terms which 
are not contained in the section and some terms defined there may 
also be left out. 


Preliminary Agreements 

The promoters of a company may make preliminary agreements 
for taking over a going concern , or for securing the services of a person or 
persons to work as the manager, managing agent or secretary of the 
company or for other purposes. It is usual in such cases, for securing 
the position of persons concerned, and it is essential in the case of 
taking over a going concern , to have agreements drawn up before in- 
corporation of the company, setting forth the terms on which the 
concern is taken over or the services secured. The existence of these 
agreements is generally referred in the Memorandum and the Articles 
of Association and must be set out in the prospectus [sec. 93 sub-sec. 
1 cl. (t)3 for public information as well as to secure the interests of 
the parties concerned. 

“A contract made before the incorporation of the company by 
some person professing to act on its behalf cannot be ratified by the 
company after its incorporation.” (f) The agreement entered into by 
the company after incorporation is not a ratification of the agreement 
of the promoters but an original contract, although the company may 
be bound under its Articles to enter into the contract. 

It is necessary formally to excnte a new contract in the terms of 
the pre -incorporation contract, as “merely taking the benefit of a pre- 
incorporation contract does not bind the company to fulfil the obliga- 
tion of that contract.” But if the contract as set out in the Articles 
has been acted upon by the parties it would be deemed to have been 
executed even though no separate agreement has been made. See 
supra p. 36. It should be noted that a company cannot make a 
binding contract until it is entitled to commence business, as “any 
contract made by a company before the date at which it is entitled to 
commence business, shall be provisional only and shall not be binding 
on the company until that date and on that date it shall become 
binding” (sec. 103). No one can site the company in respect of a pre- 
incorporation contract, or a contract entered into before the commence- 
ment of business by the promoters or directors, though, of course, 
the promoters or directors will be personally liable, .so far as possible, 
for the agreements. 

No ultra vires contract can be entered upon “as a contract ultra 

(f) Kelner v. Baxter , L.R. 2 C.P. 174 ; Natal Land Co., (1904) A.C. 320 ; North 
Sydney Investment Co,, (1899) A.C. 16 ch. D 125 Vide Palmer’s Company baw, 9th 
Kdition, p. 253. 
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vires the company is wholly void and cannot be enforced/’ (g) So, in 
entering into a contract either before or after the incorporation of the 
company, it must be seen whether it has been authorised by the objects 
stated in the Memorandum of Association. Pre-incorporation contracts 
are often referred to in the Memorandum or in the Articles and it is 
always safe to have such reference to avoid doubts about the power 
of the company to enter into such contracts. The pre-incorporation 
contracts can be made by the promoters of the company, and, after 
incorporation, the directors, managers, managing agents or secretary, 
duly empowered, may make contracts on behalf or the company. 
Forms Nos. 6 and 7 in Appendix B may give an idea as to the form of 
contract for taking over a going concern by a company. 

The clause, when inserted in the Articles of Association, may 
be put in the following form : — 

“The company shall, as speedily as possible after the incorpora- 
tion of the company, enter into an agreement with A.-B. in the terms 
of the agreement referred to in the Memorandum of Association with 
such (if any) modifications or alterations as may be agreed upon, whe- 
ther before or after the execution thereof, and shall carry the same into 
effect and execute and obtain the execution of all the deeds and docu- 
ments requisite for vesting in the company the properties thereby 
agreed to be sold and purchased. It is hereby expressly declared that 
the validity of the said agreement shall not be impeached on the ground 
that any of the vendors, as a promoter, director or otherwise stands 
in a fiduciary relation to the company and every person who shall at 
any time become a member of the company shall be deemed to approve 
and confirm the said agreement.” 

The second portion of the above paragraph commencing from 
“it is hereby expressly” to “and confirm the said agreement,” shall be 
required to be inserted when the vendor is a signatory to the Memo- 
randum or a director of the company, for, in that case, apart from such 
an express provision, directors cannot, generally speaking, benefit by 
contracts with the company (sec. 91 A). 

The clause appointing managers, secretary or managing agents 
may also be made in the same terms niutatis mutandis. 

Contracts for Purchase 

Pre-incorporation contracts for the purchase of property by the 
company are dealt with extensively in Palmer’s Company Precedents. 
There are three principal ways ill which such contracts may be 
effected : — 

I. An agreement may be made with the vendor of the one part, 
and a person acting as a trustee or an agent of the other part, by which 
the property is conveyed to the trustee or agent. Shortly after incor- 
poration of the company, the directors may pass a resolution adopting 
the agreement, which adoption is effected by a supplemental agreement 
with the trustee or agent. No effectual ratification is possible without 
this agreement inasmuch as the company was not in existence when 

(g) Vide Palmer’s Company Baw, 9th Edition, p. 
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the preliminary agreement was made. This plan is preferable in case 
it is thought advisable to have the vendor bound to sell on specified 
terms, before launching into expenses of forming a company. See Form 
7 in Appendix B. 

- II. To avoid the supplemental agreement as indicated above, a 
draft agreement may be prepared as between the vendor and a person 
acting as agent for the intended company, which is however executed 
immediately after the incorporation of the company is effected. Subse- 
quently, the directors may pass a resolution ratifying the agreement 
on behalf of the company and a .seal may be affixed to a memorandum 
on or below the agreement. This would be an effective and valid con- 
tract, without the necessity of a supplementary agreement. 

III. The third plan is to prepare a draft agreement between the 
vendor and the company itself and to include a clause in the Articles, 
declaring that the company shall forthwith execute the agreement or 
giving a general power to the directors to purchase the property on 
such terms and conditions as they think fit. After incorporation, the 
first meeting of the directors passes a resolution adopting the agreement 
which is thereafter executed by them on behalf of the company. 

Objects 

This part of the Articles of Association is not so very important, 
as the Memorandum of Association deals elaborately with this matter. 
However, a clause is sometimes found in the Articles explaining the 
nature of business the* company proposes to do. 

Restrictions on Shareholders 

To avoid the troubles of interruption in the working of the com- 
pany and to protect the business secrets of the company, a clause is 
Restrictions on sometimes incorporated in the Articles restricting the 
shareholder's and rights of shareholders in terms like the following : 
other person’s “No shareholder or other person shall be entitled to 

tcfthV 0 ro^ert 111 " eu * el the P ro P er ty °f the company or to inspect or 
business and to examine the company’s books of accounts without the 
look into acco- permission of the directors of the company for the time 
unts of the being or to require the discovery of or any information 
company. respecting any detail of the company’s trading or any 

matter which is or may be in the nature of the trade or business secret, 
which may relate to the conduct of the business of the company and 
which, in the opinion of the directors, will be inexpedient in the interest 
of the members of the company to communicate/’ 

It should be remembered however that the Act provides for the 
right of inspection by members of certain books of the company and 
they are also entitled to make extracts and take copies. Thus sec. 36 
of the Act provides that the register of members and the index of 
members shall be subject to such inspection subject to reasonable restric- 
tions provided that not less than two hours each day is allowed for 
inspection. The members are entitled to make extracts from such 
register and to require a copy on payment of cost which the company 
is bound to^upply within 10 days, a penalty for non-compliance being 
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a fine ; it may be a daily fine. So also under the new see. 87 the 
register of directors, managers and managing agents required to be kept 
under that section . shall he open to inspection by members subject to 
similar restrictions. 

Under sec. 130 the books of account which are required to be 
kept under that section shall be open to inspection by directors during 
business hours and for default in complying with this provision the 
managing agent or the directors responsible for default are liable to a 
fine. Gare should be taken to see that the restrictions imposed by the 
articles do not contravene these sections. 


Preliminary Expenses 


Section 93 clause (#) of the Act provides that “the amount or the 
estimated amount of the preliminary expenses’* should be given in the 
prospectus. The maximum amount which can be spent on this head is 
often declared by the Articles of Association also. 


What sum will lie spent, as preliminary expenses is to be settled 
by the subscribers or the directors. The law provides only that the 
estimated amount shall be declared to the public before 
caii'btTs *ent as they subscribe to the share capital of the company, 
preliminary ex- There is nothing in the law as to what portion of the 
pe nses. * capital can be spent for preliminary expenses. In settling 

the preliminary expenses, however, it should be borne 
in mind that a large sum from the capital should not be spent on this 
head. Any extravagance in the matter ot preliminary expenses is 
not only bad business, but it is also not likely to promote confidence 
in intending subscribers. 


The expenses on this head can be adjusted from profits in several 
years, There is no legal bar against the declaration of dividend or 
the transfer of money to the reserve fund before the preliminary 
expenses have been adjusted out of the profits of the company. (i) It is\ 
not, however, prudent or desirable to declare any dividend until the 
expenses from the capital fund such as preliminary expenses, com- 
mission on sale of shares etc., have been adjusted. 


By preliminary expenses are understood all expenses incurred 
for the starting of the company before the company is authorised 
under the law to incur those expenses. There can 
Hmiuarv* therefore be no hard and fast rule as to what items can 

expenses ? be charged to the preliminary expenses and up to what 

time. Generally, the preliminary expenses account is 
kept open open until the date of commencement of business, as, 
afterwards, the expenses can fairly be charged under heads of expendi- 
ture such as stationery, printing charges, advertisement etc., and 

there can hardly be any further items of preliminary expenses. 

Items of The following are expenses which can be shown 

preliminary in the preliminary expenses account, but the list must 

expenses, not considered exhaustive : — (j) 

(i) In Form Fin Schedule III to the Act, “Preliminary Expenses'' have been 
shown as one of the heads on the assets side. This indicates that such expenses 
do not go into the Profit and Loss a/c except such portion of it as is written off 
for the year.. 

(j) Gore Brown’s Handbook on Joint-Stock Companies, 34th Edition, page 1 j7. 
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(1) The cost of preparing, settling and printing the Memorandum 
and Articles of Association. 

(2) The cost of registering the company and the various docu- 
ments required by the Act, including stamp duties and fees. 

(3) The cost of preparing, printing and circulating or advertising 
the prospectus. 

(4) The cost of preparation and execution of all preliminary 
agreements including the stamp duty thereon. 

(5) The fee, if any, paid to brokers or estimators or specialists 
for allowing their names to be advertised on the prospectus and also 
for any work done by them in the preliminary stages of the company. 

(6) Law costs in connection with the formation and registration 
of the company and the preparation and issue of the prospectus. 

(7) The cost of preparation and printing of the debentures and 
the debenture trust deed, if any, including the stamp duty. 

(8) The cost of preparing, printing and stamping letters of allot- 
ment and share certificates. 

(9) The cost of preparing and making the original books and seal 
of the company. 

(10) The travelling expenses and allowances, if any, for formation, 
floatation and registration of the company. 

(11) Fees, if any, paid to promoters — this must be specially stated 
in the prospectus, (k) 

The effect of a provision in the articles of Association for the 
payment of preliminary expenses is only to authorise the directors to 
pay them, so that they may pay them without incurring any personal 
liability. But the promoters cannot recover an\ stun spent by them 
for the promotion of the company or any sum payable in respect of 
their services in the promotion unless they prove a contract on the 
part of the company to pay it. (1) 

The commission on sale of shares should not be charged to the 
preliminary expenses account. 

Commencement of Business. 

The Statute by sec. K)3 provides some limitations as regards 
commencement of business. Any violation of those regulations in- 
volves heavy penalties to the defaulters. 

The section runs as follows : — 

(1) A company shall not commence any business or exercise any borrowing 
powers unless : — 

(tf) shares held subject to the payment of the whole amount thereof in 
cash have been allotted to an amount not less on the whole than 
the minimum subscription ; and 

(k) See post under Prospectus in Chapter VI 

(1) Rotherham Alum Co 25 Ch. D. 103 ; See also Englefield d‘‘ Co.. 8 C.D. 
388; English & Colonial Produce Co., (1006) 2 Ch. 435, in which an exception 
was made in favour of registation fees paid by promoters. But this has been 
over ruled by National Motor Mail coach Co., (1908) 2 Ch. 515. 
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(b) every director of the company has paid to the company on each of 

the shares taken or contracted to be taken by him, and for which 
he is liable to pay in cash, a proportion equal to the proportion 
payable on application and allotment on the shares offered for public 
subscription or, m the case of a company which does not issue a 
prospectus inviting the public to subscribe for its shares, on the 
shares paj T able in cash ; and 

(c) there has been filed with the Registrar a duly verified declaration 

by the secretary or one of the directors in the prescribed form, that 
the aforesaid conditions have been complied with, and 

(d) in the case of a company which does not issue a prospectus inviting 

the public to subscribe for its shares, there has been filed with the 
Registrar a statement in lieu of prospectus. 

(2) The Registrar shall, on the filing of a duly verified declaration, in accor- 
dance with the provisions of this section, certify that the company is entitled to 
commence business, and that certificate shall be conclusive evidence that the 
company is so entitled : 

Provided that, in the case of a company which does not issue a prospectus 
inviting the public to subscribe for its shares, the Registrar shall not give such 
a certificate unless a statement in lieu of prospectus has been filed with him. 

(3) Any contract made by a company before the date at which it is entitled 
to commence business shall be provisional only, and shall not be binding on the 
company until that date, and on that date it shall become binding. 

(4) Nothing in this section shall prevent the simultaneous offer for subscrip- 
tion or allotment of any shares and debentures or the receipt of any money pay- 
able on application for debentures. 

(f>) If any company commences business or exercises borrowing powers in 
contravention of this section, every person who is responsible for the contraven- 
tion shall, without prejudice to any other liability, be liable to a fine not ex- 
ceeding five hundred rupees for every day during which the contravention 
continues. 

(f) Nothing in this section shall apply to a private company, or to a company 
registered before the commencement of this Act which does not issue a prospectus 
inviting the public to subscribe for its shares, or in so far as its provisions relate 
to shares, to a company limited by guarantee and not having a share capital. 

The minimum subscription on which the company may proceed 
to the commencement of business has to he fixed by the company with 
reference to the probable requirements of the company. The amend- 
ment of 19J(i however provides as follows by sec. 1 01 s sub sec. (2) : 

‘‘The matters for which provision for the raising of a minimum 
amount of share capital must be made by the directors are the following, 
namely 

(a) the purchase price of any property purchased or to be 
purchased which is to be defrayed in whole or in part 
out of the proceeds of the issue ; 

(b) any preliminary expenses payable by the company and 
anv commission so pavable to any person in consideration 
of his agreeing to subscribe for or of his procuring or 
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agreeing to procure subscriptions for any shares in the 
company ; 

(c) the repayment of any moneys borrowed by the company 
in respect of any of the foregoing matters, and 

(d) working capital.” 

So that the minimum subscription stated in the prospectus must 
now make provision for all these items. 


Obligations be- 
fore certificate 
for commence- 
ment of busi- 
ness is prayed 
for. 


In order to qualify for the commencement of business 

the following preliminaries must be satisfied : — 

{a) At least the minimum share capital upon which the 
company may make the first allotment has been sub- 
scribed and allotted and the application money paid 
in cash . (m) 

(b) The directors have paid the application and the 
allotment money on their qualifying shares in cash , 

(c) A declaration to the effect that the minimum shares 
upon which the company may proceed to allotment 
have been subscribed and paid in cash , and that the 
directors have paid the application and the allotment 
money on their qualifying shares has been filed with 
the Registrar. 


Forms Nos. IV and V in Appendix A are the forms required for 
such declaration. 


A fee of Rs. 3/~ is required to file this declaration. 

When these preliminaries have been complied with, the Registrar 
grants a formal certificate to the effect that the company is entitled to 
commence business (sec. 103 sub-sec. 2). The fegistrar in granting a 
certificate is merely doing a ministerial duty and is not entitled to 
refuse a certificate, provided that the formal requirements have been 
complied with, (n) This certificate is conclusive on the company’s right 
to commence business and Court cannot, after this, investigate the 
question as to whether the certificate was properly given, (o) But the 
certificate is not a necessary preliminary to commencement of business. 
So where all the conditions specified in the section have been satisfied, 
but no certificate has been actually issued, the company does not incur 
any liability by doing any business before the issue of the certificate 
though it is not safe to do so. In such a case the Court would only be 
entitled to go into the question as to whether the conditions have been 
fulfilled, as it could not have done if the certificate had been already 
issued. 


No certificate for commencement of business is allowed till the 
first return for allotment has been filed.(p) At any time after the filing 
Time limit for of the first allotment but within one year from the date 
commencement of incorporation, the permission for commencement of 
of business. business may be prayed for. If the company cannot 


(m) See/>o.sf under Allotment in Chapter VIII 

(n) Palmer’s Company haw, 9th Ed. p 59. 

(o) This is clearly the meaning of the word ' conclusive’'; see Hadleigh 
Castle, (1900) 2 Ch. 419 ; A mot v. United African Lands , (1901) 1 Ch. 518. 

fp) Sec. 104 of the Act. 
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commence business within one year from the date of incorporation, then 
it may be wound up by the Court on the prayer of any of its 
shareholders {vide sec. 162, sub-sec. iii). 

A company is not entitled to exercise borrowing power or to 
take up its regular business until the conditions for 
hlw commencement of business have been satisfied. But 
commencement apparently [ vide sec. 104 sub-sec. (3) J the company 
of business. can enter into contracts, the effect of which would 

only be “provisional”, that is, they would be treated, 
whether the condition is expressly stated or not, as being bind- 
ing, only in the event of the company becoming entitled to com- 
mence business by obtaining the certificate. Such contracts bind 
nobody if the company never obtains the certificate for the commencement 
of business.(q) Oil the granting of the certificate the liability of the 
company commences as from that date. This does not prevent a 
company from accepting share applications, w r hich are as good as a 
contract when accepted, and to allot them or to pay commission on sale 
of such shares or to make the preliminary expenses. This cannot be 
regarded as* commencing business under the section. 

If a company commences business or exercises borrowing 
Penalty for com- power before the condition for commencement of busi- 
mencing business ness has been satisfied the defaulting officer may 
without comply- be liable to a fine up to rupees five hundred per day. 
ing with condi- Such persons include directors, managers and other 
■ 10I * S ‘ executive officers.(ql) 

This section will not apply to a private company as such companies 
are entitled to commence business immediately after incorporation. 


CHAPTER VI. 

COMPANY PROMOTION PROSPECTUS 

Promoters. 

Who is a The word Promoter is not a term of art, but of 

Promoter. business “usefully summing up in a single word a number 

of business operations familiar to the commercial world by which a 
company is generally brought into existence. ”(r) 

Therefore “a person who originates a scheme for the formation 
of the company has the Memorandum and the Articles prepared executed 

(q) Otto Electrical Manufacturing f *o , , (1900) 2 Ch. 090 ; Clinton's Case , 
(1908) 2 Ch. 515. 

(ql) Benton v Beavan. (1908) 2 Ch 2-JO. 

(r) Bowen I, J. ill Whaley Bridge Co. v Green, 5 Q.B.D. at p. 11 1. For other 

cases on the question as to what constitutes a promoter, see Bagnall v. Carlton, 0 
Ch. D. 371 ; Emma Silver Mining Co v. Lewis. 4 C.P.I). 390; Emma Silver 
Mining Co. v. Grant , 1 1 Ch I). 930 ; Baker v. Plavitt , •) C. B. 202 ; Olympia Ed. (1898) 

2 Ch. 181 ; Leeds <& Hanley Theatres, (1902)2 Ch. 809 ; Palmer's Comp. Precedents, 

Vol. I, p. Ill et seq. 



46 


Indian Company m ant ad 


and registered and finds the first directors, settles the terms of the 
preliminary contracts and prospectus (it any) and makes arrangements 
for advertising and circulating the prospectus and placing the capital, 
is a Promoter in the fullest sense.” (s) A person, who has not done all 
these things but has done a substantial part of them so that he may be 
regarded as having an effective hand in the formation or flotation of a 
company, is also a Promoter. 

A mere vendor of property to the company is not necessarily a Promoter, but 
he frequently becomes a Promoter by taking an active part in the 
Vendor. formation of the company. So too a person who floats or assists 

in floating the company may become a Promoter. 

Generally speaking, a person, who acts as agent or servant of another and 
works as such to assist in the formation or flotation of the company, such as the 
solicitor, the printer, the advertising agent, the mere broker or under-writer, or 
accountant, is not a Promoter. But where such a person acts on 
Agents, servants condition of taking a share in the Promoter's remuneration or 
etc. has some voice or control in the floating of the company (t) he 

becomes a Promoter. The question as to whether a person is a 
Promoter or not is a question of fact to be determined with reference to the facts 
of each case. The test seems to be whether the person in question took an 
effective share in bringing the company into existence and moulding and shapingit. 


The Promoter is necessary for the purpose of bringing a company 
Function of * llt0 ex * stellce - ^ not necessary that he should 
Promoter. 0 do wor ^ °f promoting companies as a business nor 

that he should receive any remuneration as Promoter. 
There may be a Promoter pro hac vice who engages in the work only 
for the particular case, Tor enlarging his private business perhaps, 
or carrying into effect a scheme of his own. It is he who bring s 
fnprpthpr persons, who should p gree to start-- the rxiaipany and 

ta kes the preliminary steps to get \he fpmpnnr inrorpor^d. As th e 
company or its directors or its secretary do not exist before the incorpo- 
ration, there must be some person or persons who must do all the work 
leading up to the incorporation. Such a person is a promoters It is not 
necessary that he should be either a subscriber or even a shareholder of 
the company. The Promoters have to determine the line oti which the 
company is to be formed and generally to get the Memorandum and the 
Articles prepared, to frame the prospectus, to select and procure the 
consent of the first directors, to arrange the preliminary contracts such as 
those for the acquisition of a business or property, for procuring the ser- 
vices of experts or managers etc., and, generally speaking, also to 
arrange for the sale of shares by getting it underwritten or otherwise. 


The Promoters of a company stand “in a fiduciary position towards 
the company. They have in their hands the creation and moulding of 
the company, they have the power of defining how and when and under 
what supervision it shall start into existence as a trading 
Fiduciary post- corporation.” (u) It has been said that he is accountable 
ters to the company just like an agent or a trustee, (v) But 

probably, as Lord Wrenbury points out, the case is a 
stronger one of fiduciary relationship than that one of the trustee or the 
agent, as the Promoters bring the company into existence, while the 


(s) Palmer’s Com. Precedent, Vol. 1 p. 114. 

(t) See Lydnev <& Wigpool v. Bird , 33 C.D. 85 ; Palmer’s Com. Precedent, 
Vol. I. p.115, 

(u) Per Lord Cairns in Erlanger v. New Sombrero, 3 App. Case, 1236, 

(v) Lydncy Co., v. Bird . supra ; Mann v. Edinburgh Tramways , (1893) A.C. 69. 
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trustee or the agent is appointed by the author of the trust or the 
principal. So in any case the equitable principles applicable to persons 
standing in a fiduciary position would as a rule apply to a Promoter of 
companies. 


A Promoter can take remuneration for his work, as the work is 
undoubtedly of an onerous character. The remuneration is usually 
settled, by the Promoters themselves and, so long as it is expressed, no 
Promoter’s ° ne COuld have any rea sonable objection to it ; because in 
remuneration. t * iat case ^ e y would have come to be shareholders of the 
company with their eyes open and a full knowledge of the 
conditions on which the Promoters have given their services. There 
are different ways in which the remuneration may he taken, such as 
(l) taking a Promoters commission from the vendor of a business or 
property to the company, (2) selling to the company at a profit the 
property purchased by the Promoter before he became one, (8) a commi- 
ssion on the shares sold or on the nominal amount of the capital ; (4) the 
Kraut of deferred shares or (5) an option to purchase a certain number 
of shares at par, or (b) a lump sum for the services. 


But being in a fiduciary position, a Promoter cannot make aay 
secret profit at the expense of the company. If he does so, the company 
may recover the amount of such secret profit on the principle of a 
constructive trust, (w) He must disclose to the com- 
and^utvof tS ^ any wl,atever benefit lie proposes to make on any tran- 
disclosure, saction. But a mere disclosure of a profit to the directors 
is not enough, for the directors may very easily be 
creatures of the Promoters. Before Promoters can have the benefit by 
reason of a full disclosure to the directors, they must provide the 
company with an independent body of directors and the directors must 
have exercised an independent judgment upon the contract proposed for 
their acceptance. (x) 


A Promoter may sell to the company at a profit the property which he has 
purchased before becoming a Promoter, but once he has become a Promoter, he 
must give to the company the entire benefit of any subsequent contract for the 
acquisition of an}’ property which the company subsequently buys. Even where 
he has purchased the property prior to his becoming a Promoter he cannot re-sell 
at a profit unless he had made a full disclosure of all material facts to the com- 
pany. The position is not changed if the property or the beneficial interest in a 
contract which really belongs to the Promoter appears in the name of some nomi- 
nee or tool of his. And generally speaking the Promoter must use his position 
and power fairly and reasonably and must abstain from conduct which may be 
impugned as constituting undue influence or fraud. 


The disclosure of the interest of the Promoter may be made by a 
statement in the prospectus or iti the Memorandum or in the Articles of 
Association which ordinarily is sufficient notice to shareholders. But 
it is not always necessary to state the interest of Promo- 
ters in these documents (see post tinder Prospectus ) and 
fraud or misrepresentation on the part of the Promoters 
would millifv the effect of the implied notice in the Prospectus, the 


Disclosure 
how made. 


(w) See cases cited in Palmer's Com. Precedent, Vol. I, p. 128. 

(x) See Gtuckstein v. Barnes, (1!«X>) A.C. 240 : Erl anger v New Sombrero Co., 
supra. 
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Memorandum or the Articles of Association. The disclosure may also 
be madetby giving notice of it to the Directors provided they constitute 
an independent executive but not otherwise.(y) 

It is generally necessary only to disclose the fact that the Promoter is making 
a profit but not the amount of profit that he has made- There are cases, however, 
in which it has been held that the amount of the profit should also be disclosed, 
There are undoubtedly cases in which the non-disclosure of amount of the profit 
made would make the disclosure altogether futile. If a partial disclosure has been 
made, putting down the amount of profits at less than the actual profit it is as 
good as non-disclosure (z). 

Where a Promoter sells property to the company 
by* Promoter***^ without disclosing that he is selling at a profit, the com- 
pany can usually rescind the contract and repudiate the 
transaction altogether.fa) 

This right is irrespective of whether the property was acquired 
before or after the vendor became Promoter. If the Promoter has 
acquired the property after he became Promoter, the company may 
either rescind or , retaining the advantage of the contract, recover from 
the Promoter the profit made by him . (b) 

Where b}' reason of other equities having arisen it is impossible 
to place the parties to the contract in the position where they stood 
before it, rescission will not be allowed. In such cases, the company 
will be allowed damages for misfeasance , the amount of which will 
represent the difference between the price paid for the property and 
its actual value, or what the vendor paid for it himself, provided that 

the vendor had purchased after becoming a Promoter, (c) 

• 

Where a secret profit has been made by the Promoter, he is a 
constructive trustee for the company and the amount of the profit may 
be recovered by the company. 

Apart from this liability under the general law, sec . 100 of the 
Act places the Promoter on the same footing as a director in respect 

. of his liability for misrepresentations in the pros - 

sec l(}) ty Un( Cf pectus . The remedy for such misrepresentation, where 
it gives rise to a liability, is not available under sec. 
100 to the company, but only to a person who subscribes for any share, 
or debentures on the faith in representations made in the prospectus. 

For the purposes of this section, a Promoter has been defined as 
“a person who was a party to the preparation of the prospectus or the 
portion thereof containing the misleading or untrue statement, but 
does not include any person by reason of his acting in a professional 
capacity for persons engaged in procuring the formation of a company.” 

A solicitor, valuer or engineer engaged as such who makes a state- 
ment referred to in the Prospectus is not therefore liable. But such a 

(y) Palmer’s Com. Precedent, Vol. I, pp. 123-127. 

(z) Gluck stein v, Barnes , supra. 

(a) Leeds Theatre , (1902) 2 Ch. 809 ; Re Darbey , (1911)1 K.B. 95. 

(b) Bank of London v. Tynell , 10 HX.C. 26 at p, 47. 

(c) See Buckley’s Companies Act, 10th Ed,, pp. 199-200. 
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person may constitute himself a Promoter by an active interest in the 
promotion of the company. 

The nature of the liability under this section and the defences 
to a suit under it are the same as in the case of Directors. (See infra 
57 et seqX 

It sometimes happens that promoting companies or syndicates 
are formed under the Companies Act with the object of promoting 
other companies. The persons, who would otherwise have been 
Promoters of an intended company, become members of the Syndicate 
and instead of individuals being Promoters, the Syndicate or the body 
corporate promotes the company and is usually wound up at the 
completion of promotion and the remuneration derived by the Syndicate 
is distributed to the members thereof. The chief point to note about 
this kind of promotion is that the individuality of the persons who are 
the real promoters is merged in the corporate existence and the indivi- 
dual members are to a large extent free from personal liability in rela- 
tion to promotion, e. g. liability in connection with contracts made by 
the Syndicate. Hut it must be remembered that the directors of the 
promoting company are liable personally for any breach of trust or fraud 
committed by the Syndicate, e . g. taking secret profits, for there is no 
excuse for being a party to a criminal offence. 

Following Palmer (Company Precedents, Part I, 13tli Edition, 
p. 143), a few words of caution may be suggested to intending Pro- 
moters : — 

(1) Where it is considered desirable to purchase a property and then 
resell at a profit to a company, it would be prudent not to take any 
steps towards the promotion of the company or to procure directors 
or subscribers, until a valid contract with the vendors has been com- 
pleted and money paid before the date of the prospectus, especially in 
view of the provisions of sections 93 (f) (if) & (g) and 94 of the Act. 

(2) If would be indiscreet to try to grasp too much profit , which 
would in all probability bring about the failure of the enterprise and 
consequent enquiries about the bona fides of the promoters. 

(3) It is advisable to provide the company with an independent 
board of directors and to be careful that due disclosure is made to them 
and to the company. By the term “independent director” it is meant 
to convey that the directors should not be interested iu the promotion, 
e. g by receiving vendor’s shares or being qualified by the Promoters. 

(4) Where there is or may be any doubt as to the independence of 
the executive, full disclosure ought to be made of all the variety of 
matters, which prinut facie should be disclosed to an independent 
executive. 

(5) The Memorandum and the Articles of Association should contain 
all requisite provisions for the protection of Promoters , without giving 
occasion for undue criticisms of subscribers. 

(6) One ought to be careful that the prospectus or the statement 
in lieu of prospectus is fairly and honestly framed. 

(7) Particular care should be taken to comply with sections 93 and 94 
of the Act. 

(8) In view of the restrictive clauses in section 105 regarding the 

7 
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payment of commissions and discounts it is advisable for a promoter 
not to be a party to the payment out of the purchase money of any 
commission for subscribing or procuring the subscription of shares. 

PROSPECTUS 


After a company which is not a private company is registered it 
issues a prospectus inviting the public to subscribe to its shares. 
If no invitation to the public to subscribe to its shares is made a state- 
ment in lieu of the prospectus has to be filed with the Registrar before 
allotment [sec. 98 (l) and sec. 102). 

The law attaches considerable importance to the prospectus as it 
is the basis of the contract between the company and shareholders who 
buy shares in response to it. The provisions of the law 
"T with regard to the prospectus proceed on the principle 
that the company must place by means of its prospectus 
as full information as possible before intending subscribers on matters 
which are relevant to enable them to form a judgment about the pros- 
pects of the company, (d) Directors are personally responsible for 
misrepresentation in the prospectus. The company also may be sued 
for fraudulent misrepresentation in the prospectus. A shareholder 
has the option of suing for damages and cancelling the purchase of 
share or both. 


Why Prospectus 
is required to be 
issued 


Effect of mi are 
presentation. 


Drawing up a prospectus is a delicate task involving great skill 
and care. It is designed for the purpose of inviting persons to buy 
shares in the company and ought to be so drawn tip as to pre- 
sent the prospects of the company in as attractive 
a form as possible. At the same time nothing 
should be said in it which may he untrue in 
fact or which the directors issuing it do not believe 
to be true. A misrepresentation in the prospectus made with 
intent to deceive would amount to fraud, for which any person who 
purchases shares on the basis of it may sue for damages. The contract 
for purchase of shares can also be avoided for misre- 
presentation in material particulars whether fraudulent 
or otherwise. And, under sec. 100, directors, promoters 
and other persons responsible for the issue of prospectus are liable to 
be sued in damages. [See infra pp. 57c/ seq.\. 

By sec. 2 sub-sec. 14 of the Statute, “a prospectus means any 
prospectus , notice , circular , advertisement , or other invitation , offering to 
the public for subscription or purchase any shares or debentures of the 
company” but tinder the amendment of 1936. it does ‘‘not. include any 
trade advertisement which shows on the face of it that a 
formal prospectus has been prepared and filed.” The 
essence of a prospectus is an invitation to subscribe to 
the shares of the company. Where a document is not an invitation to 
subscribe shares, it does not become a prospectus. On the other hand, a 
private letter inviting shares is not a prospectus. It is clear that unless 
a document is a general invitation to the public, (although it may have 


Definition of 
prospectus 


Sm. 


(d) See per Kinderslev. V.C., in New 
:m, 381. 


Bruns wick ( 'n. v. Muggeridge 1 Dr. & 
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been addressed to an individual) it will not be a prospectus. In some 
cases in England it has been held that a circular offering shares to 
existing shareholders is not an invitation to the public, and therefore 
not a prpspectus.(e) The authority of these cases was somewhat shaken 
by some of the judgments of the House of Lords in the lecent case of 
Nashv. Lynd.{ f) But under the present law which by the new sec. 105C 
requires new shares to be offered to existing shareholders by a 
specific notice prescribed there such a notice could not be deemed to be 
an invitation to the public and thus not a prospectus as has been 
expressly declared by sec. 93 (3). 

In a Calcutta case an advertisement notifying that shares are 
“available for sale according to the terms of the prospectus of the com- 
pany” and specifying the amounts payable on application, allotment and 
on calls was held to be a prospectus because it was an invitation to subs- 
cribe for shares, in spite of the reference to a prospectus on the basis of 
which shares were issued. (g) This decision goes further than any 
other decided case and is not good law after the amendment of sec 2 
(14) by the Act of 1939. 

Section 98A in the amended Act gives an important extension 
to the above description of a prospectus and includes in its definition 
Sec. 98A. imy d° cul1,ent offering shares or debentures for sale 

ostensibly issued, not by t he company, but by a holder 
of such shares or debentures. 


This section is directed against the evasion of the stringent 
provisions of the law regarding prospectus by ostensibly allotting or 
agreeing to allot shares to a specific private person, (which could be 
done without a prospectus) so that the allottee may thereafter sell 
those shares to the public immediately afterwards. In such a case, as 
the original allotment by the company was not made by an offer to the 
public, sections 92 to 98 would not apply and as the original allottee 
who later sells to the public is not the company or its director, he too 
is not hit by these sections. Sec. 98A has been enacted to meet 
such cases. 


Its chief provision is that where shares and debentures are 
actually offered for sale to the public, the requirements of the law 
regarding a prospectus should apply to such offers for sale. Any 
document by which such shares are offered to the public shall be deemed 
to be a prospectus and be subject to all rules regarding prospectuses, 
though such document is issued not by the company but by an ostensible 
allottee . 


In order to make this section applicable the shares or debentures 
ostensivelv allotted or agreed to be allotted to particular persons and 
not offered to the public, must have been allotted by the company trith 
a view to these shares or debentures or any of them being offered for sale 
to the public. In the absence of any such intention on the part of the 
company of ultimate sale to the public, the section would not apply. 


(e) Burrows v. Matabele & C. Co.. (1901) 2 Ch. D. 27 ; Booth v. New Afrikander 
See. Co., (1903) 1 Oli. 295. 

(f) (1929) A.C. 158 on appeal from (1928) 2 K.B. 93. For other cases on the 
subject, see Sherwelf v. Combined Syndicate, (1907) W . N. 110 , South of Bn gland 
&c. (1911) 1 Oh. 57:t : see Buckley, p" 1-SI. 

(ft) Pramatha v. Kali Kumar, 52 Cal. 440 ; -9 C.W.N. 5—4. 
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But, 

(a) where an offer of the shares or debentures for sale to the 
public is made within six months after the allotment or agreement 
to allot, or 

(b) at the date when the shares or debentures are offered to the 
public (even after six months) the full amount of the consideration to 
be received by the company has not been so received , these circumstances 
would raise a presumption, unless rebutted by evidence, that the shares 
or debentures were allotted or agreed to be allotted with a view to 
their sale to the public. 

Thus if A. Co., allots or enters into an agreement to allot all its 
issued shares to X on the 1st January and on the 1st June of the same 
year X offers the shares for sale to the public by an advertisement, it will 
be presumed that the allotment or agreement to allot shares to X was 
made by the company with a view to sale to the public , even though X 
may have paid the full consideration for the shares to the company 
before offering them to the public. So too if the shares are offered 
to the public in August of the same year, but even then the full 
consideration for the shares has not been paid to A. Co. by X, the same 
presumption would arise : 

Unless this presumption is rebutted the advertisement by X to 
sell the shares to the public would be deemed to be a prospectus and 
be subject to all requirements of sec. 93 to 97 and attract the liability 
under section lOo, with the further requirement that such advertise- 
ment must state in addition to the particulars under sec. 93 the 
following particulars. 

(a) the net amount of the consideration received or to be received 
by the company in respect of the shares or debentures ; 

(b) the , place and the time at which the contract for allotment 
maybe examined. 

It will be noticed that ordinarily a person holding shares in a 
company may, if he so chooses offer his holding for sale to the public 
by an advertisement. Such an advertisement would not be a pros- 
pectus as it is not issued by the company. But where the person selling 
has acquired the shares in the circumstances specified in sec. 98A, his 
advertisement would be deemed to be a prospectus and he would he 
liable to the penalty under section 97 as if he was “a person named in a 
prospectus as a director of the company.’* 

The reason for this rule is that in such a case it is really the 
company selling the shares to the public and the ostensible seller is 
merely an intermediary and the allotment to him is a subterfuge to 
avoid a prospectus. 

Any document answering the above description, which may be 
issued to the public with the intention of inviting subscription of shares 
or debentures, is required to be filed with the Registrar for registration 
on or before the date of its publication under the provi- 
Fuing prosper , s ions of sec. 92 sub-sec. 2. The date of the publication 
shall be deemed to be the date that appears on the pros- 
pectus. If a prospectus is issued without a copy thereof being so filed. 



pRospRcrrs 


53 


the company and every officer who is knowingly a party to the issue 
shall be liable to a fine not exceeding Rs. 50/- for every day from the 
date of the issue of the prospectus until a copy thereof is so filed. 
Very often, a notice or an advertisement in the nature of a prospectus 
is found in the advertisement columns of newspapers, 
advertisements. a copy of wbich is not generally filed with the Registrar 
under the provisions of the law, bearing a foot-note 
to the effect : “this is not an advertisement to the public for shares 
which are issued only on the basis of the prospectus of the company.” 
This does not dispense with the necessity of issuing a separate pros- 
pectus. Such advertisements would now clearly amount to ‘‘trade 
advertisements” referred to in the new sec. 2 (14) which would not 
be regarded as prospectuses. 

When a prospeclus including any document coming under the 
above definition is intended to be published, it shall be (a) dated , 

(b) signed by every person who 'is named therein a director or proposed 
. . director of the company, ( c) and o// the face of it shall 

prospectus ° * state that “a copy of th is prospectus has been filed frith 
the Registrar for registration”, and (d> shall contain the 
specific requirements as to the particulars of the prospectus provided by 
sec. 93, sub-sec. (1 ). (See sec. 92). 

Section 93 requires the following particulars to he stated in the 

Prospectus : 

(a) The contents of the memorandum and the particulars of the 
signatories including the number of sbaies taken by them, 
the number ot founders or deferred shares, the nature of 
the extent and interest of such share-holders in the pro- 
perty and profits of the company and also the number of 
redeemable preference shares intended to be issued with 
the date and method of redemption. 

(b) The provisions of the articles with regard to qualification of 
directors as well as to the remuneration of the directors. 

(c) Names, descriptions, and addresses of directors or proposed 
directors and of managers or of proposed managers and 
managing agents or proposed managing agents and any pro- 
vision in I he articles or in any contract as to the appoint- 
ment of managers or managing agents and the remuneration 
payable to them. 

(d) The minimum subscription for allotment and the amount 
payable on application and allotment and, in the case of 
subsequent offer of shares, the amount offered for subscrip- 
tion on each previous allotment within two preceding years 
and the amount actually allotted and paid on shares so 
allotted. 

(e) The number and amount of shares and debentures issued or 
agreed to be issued within two preceding years otherwise 
than for cash and further particulars in respect of shares 
or debentures partly paid in cash. 

(ee) Where shares and debentures are under-written the names 
of umler-wrilers and the opinion of directors that the 
resources of the underwriters are sufficient to discharge 
their under- writing obligations. 
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(f) Names and addresses of vendors of any property purchased 
or proposed to be purchased which is to be paid for wholly 
or partly out of the proceeds of the issue offered by the 
prospectus, atid some other particulars with regard to 
vendors. 

(ff) Where property' purchased or proposed to be purchased 
has been sold within two years before the issue of the pros- 
pectus the price paid by the purchaser at such sale and, 
where the property purchased is a business, the profits from 
such business during each of the three years preceding the 
issue of the prospectus or, if it has been in existence for less 
than three years, of the whole time. A balance-sheet of the 
business concerned, made up to a date not more than 90 days 
before the issue of the prospectus should be appended. 

(g) The amount paid or payable as purchase money in cash, 
shares or debentures specifying the amount paid for 
goodwill. 

(h) Amount paid within two preceding years as commission 
for subscription to shares or as discount in respect of the 
shares issued showing separately the amount so paid to 
managing agent. 

(i) The amount or estimate of amount of the preliminary 
expenses. 

(k) Amount paid to any promoter within two years and the 
consideration for such payment. 

(1) The dates of and parties to every material contract and 
reasonable time and place at which it can be inspected, ex- 
cluding ordinary business contract or any contract other 
than a contract appointing or fixing the remuneration of a 
managing director or managing agent entered into tw T o years 
before the date of the issue of the prospectus. 

(ui) The names and addresses of auditors. 

(n) Full particulars of the nature and extent of the interest of 

every director in the promotion of the company or any pro- 
perty to be acquired by the company and similar particulars 
regarding a firm where the director happens to be a 
partner of the firm which has such interest. 

(o) Where the company has shares of more than one class, rights 
of voting and rights in respect of capital and dividends 
attached to each class of shares. 

(p) Where articles impose restrictions on members in respect 
of right to attend, speak or vote at meetings or to transfer 
shares or restrictions upon the directors of the company in 
respect of the power of the management, the nature and 
extent of those interests. 

Where the prospectus is issued by a company which has been 
carrying on business prior fo the issue thereof the new T sub-section (1A) 
requires the prospectus also to set out the following reports : — 

(a) A report by the auditors of the company with regard to profits 
of the company in each of the three years preceding 



PKOSPKC'ITS 


55 


the issue and details of the financial position of the com- 
panj r as set out in that sub-section. 

(b) If any part of the profits of the issue of shares or debentures 
is to be applied partly or wholly for the purchase of a busi- 
ness, a report by a registered accountant upon the profits of 
the business to be acquired for each of the three preceding 
years. 

Sub-section (IB) states further that the details with regard to the 
report of any business to be purchased must be such as clearly to show 
the trading results and all charges nnd expenses incidental thereto and 
subsection (1C) provides that where any portion of the sums in respect 
of which provision has to be made in prescribing the minimum subscrip- 
tion under section 101 sub-section (2) is to he provided out of sources 
other than the share capital, particulars of the amount so provided and 
the sources thereof should be stated. 

It will be noticed that a prospectus may be issued not only at the 
first commencement of the company or as an invitation for the first issue 
.... . of shares but also at any subsequent time and it must be 

required issued where any new shares not previously issued are 

issued. In either case the prospectus must show all the 
particulars provided in section 93 with the exception in the case of a 
subsequent issue that the contents of the memorandum and the 
qualification, remuneration and interest of directors the names 
descriptions and addresses of directors or proposed directors or of 
manager or proposed managers and the preliminary expenses are not 
required to be stated. [Vide Sub-section (4).J But where a new 
prospectus is issued upon the conversion of a private company into a 
public company every such particular must be stated. 


The object of the statement of these particulars is that the full 
material particulars of the position of a company should be placed before 
ob Vet of intending subscribers before they subscribe to the shares 

prospectus °f the company. The prospectus is the basis upon which 

* the contract of the share-holders or debenture-holders is 

founded and it really forms a material part of the contract and as, would 
be seen later, any material misrepresentation in the prospectus might 
make the contract voidable as also lead to other serious consequences. 
The Act, therefore, insists upon as full a disclosure of the position 
of the company as possible by the prospectus on the basis of which 
members of the public are invited to subscribe to the shares or 
debentures issued by the prospectus. 

A prospectus may generally be framed under following heads : — 

(1) The date of filing and a declaration at the top 
Principles for G f t } ie prospectus under sec. 92, sub-sec. 4, that “a copy 
prospectus Ra of this prospectus has been filed for registration with 
the Registrar of Joint Stock Companies”. 


(2) The name of the Company. 

(3) The nominal share capita I and in case of subsequent 
prospectuses the subscribed and the paid up capital also with 
particulars. 
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(4) The amount payable on application and allotment and on 
subsequent calls with the intervals in the payment thereof. A note 
to the effect, if any admission fee is required to be paid. 

(5) The names, occupations and addresses of the Directors and 
Other officers such as Secretaries , Managers , or Managing Agents, if any. 

(6) The -names and addresses of the Auditors , if any. 

(7) The names and addresses of the company’s banker or expert , 
if desired to be advertised. 

(8) The situation of the registered office . 

(9) A concise narrative of the ‘circumstances in which the company 
is formed with the aims and objects and its prospects of success. 

(10) Other particulars as required by clause (d) and (e) sec. 93, 
sub-sec. 1 and also the place where the application forms can be 
obtained and the Memorandum and the Articles or the contracts can 
be inspected. 

(11) A copy of the Memorandum of Association of the company. 
The copy of the Memorandum ina3 r be omitted in the prospectus 
published as an advertisement in a newspaper (sec. 93 sub-sec. 2). 

A form for a Prospectus is given in Form No. 56 in App. B. 

Every material contract is required to be disclosed under cl. (l) 
of sub-sec. (l), sec. 93. The proviso, however, excludes all contracts 
entered into in the ordinary course of business to be carried on by the 
company and all contracts made more than two years before the issue 
of the Prospectus other than a contract appointing or fixing the remu- 
neration of a managing director or a managing agent. Material contract 
is one which an intending investor ought to have an opportunity of 
considering. What is material and what is not depends upon the 
nature of the case but it is immaterial that the Director did not himself 
consider it material. (i). 

A verbal contract as well as a written contract has to be dis- 
closed if it is material and executory contracts are on the same footing 
as executed contracts. 

It is of importance to note that the prospectus is a statement by 
the Directors of the actual state of facts and of the prospects of the 
company. It is essential therefore that the Prospectus should have 
been adopted by a resolution of Directors , and no statement should 
appear in the Prospectus unless it is founded upon the Memorandum 
and the Articles or is approved by a resolution of the Directors. 

The filing of a Prospectus is indispensable for the following 
purposes: — (l) to make the first allotment of shares, 
Importance and such allotment is required to be made within 

filing C of Pros- 180 days from the date of the issue of the Prospectus 
pectus. (sec. 101, sub-sec. 4); (2) to commence busi- 

ness, — a statement in lieu of Prospectus is required 
to be filed when no Prospectus is issued, f vide clause (d), sub-sec. 1 of 
sec. 103] ; (3) to offer the shares or debentures to the public for 
subscription. 


(i) Broome v. Speak. (190H) 1 Ch. B86 ; Shepherd v. Broome. (1904) A.C. 342. 
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; A Prospectus is required to he very carefully framed as the 
Registrar w ill not register a defective Prospectus and, if it is registered, 
the Directors will be held liable for mis-statements in the Prospectus 
under the provisions of sec. 100.(j) 

Further under the new section 97 sub-section (l) if a prospectus 
is issued which does not comply with the provisions of section 93 every 
person who is knowingly responsible for the issue of such prospectus 
would be liable to a daily fine up to Rs. 50/- until a regular prospectus 
is filed. It is provided however that a director or other person would 
not be liable if he proves that (a) as regards any matter not disclosed 
he was not cognisant thereof or (b) the non-compliance arose from 
honest mistake of facts on his part or (c) such non-compliance was 
immaterial or such as should reasonably be excused. 

On the other hand formal compliance with clause (n) of 
section 93 disclosiug full particulars of the interest of directors is 
required. No director is to be liable unless it is proved that he had 
knowledge of the matters not disclosed. 

The difference between the two classes lies in the burden of proof. 
In all other cases the burden would be upon the person charged to show 
that he conies under one of the exceptions while for non-disclosure of 
interest the burden of proving knowledge lies upon the prosecution or 
upon the plaintiff as the case may be. 


Effect of Misrepresentation in the Prospectus 

For any misstatement in the Prospectus, the allottee may be 
entitled to the right to rescind the contract and repudiate the allotment 
Effect of mis all( l will also have the right to sue for damages or 
statement in" compensation those who have issued the Prospectus and 

Prospectus. others who are by Statute or common law r responsible 

(sec. 100). The Directors and the other persons may 
also be held responsible under the provisions of sec. 282 for any wilfully 
false or erroneous statement in the Prospectus ; but relief mav be grant- 
ed under the provisions of sec. 281. As regards individual respon- 
sibility of persons interested in the issue of any Prospectus, sections 97, 
98 A and loo should be carefully perused. 

An important head of liability of Promoters and Directors has 
been created by sec. 1 uo which reproduces the provisions of the 
LiabT A Director’s Liability Act of 1890. By this section 
see. lo<f. Un ^ Directors, Promoters and every person who has authorised 
the issue of a Prospectus is made liable to pay compen- 
sation to all persons who subscribed for shares , or debentures on the faith 
of the Prospectus , for any misleading Or untrue statement therein. 

As Cozens- Hardy, L. ]., observes in McConell v. Wright , (1903), 
I Ch. 558, this section was enacted with the express purpose of getting 
rid of the decision in Derry v. Peek , 14 A. C. 337, in which the House 
of Lords held Directors not liable for mis-statements 
iu the Prospectus in the absence of frauej. It estab- 
lishes a new and a more effect ix y e remedy in favour of 
persons subscribing on the faith of the Prospectus in 
respect of mis-statements therein. It does not tak^rxvay 
or affect any older remedy of such person . Where fraud can be established 


The section gives 
a new remedy in 
addition to 
common law- 
remedies. 


(j) See below. 
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against the Directors an action for fraud will always lie . Blit eteh 
where no fraud is established this section gives a right to the subacribit 
to damages for mis-represeutation in the Prospectus. It does not 
away or affect any right of rescission of the contract of membership, or 
for damages which a subscriber may have against the company or the 
Directors under the general law. 

The benefit of this section applies only to persons who sttbscribe for 
any shares or debentures on the faith of the Prospectus, ix. } apply for and 
accept allotment from the company , and it does not apply 
Who can sue. to a person, who purchases the shares from persons 
other than the company.(k) And it applies only where 
the application for share is made on the basis of the Prospectus . It does 
not apply therefore where no Prospectus has been issued, or an applica- 
tion has been made before the issue of Prospectus. 

Persons liable. THe following persons are liable under this section :■ — 

(1) Every Director. 

(2) Every person whose name is given in the Prospectus as (a) a 

Director, or, (b) as having agreed to become a Director, 
provided that such person has authorised his name to be so 
published. 

• (3) Every Promoter. 

(4) Every person who has authorised the issue of a Prospectus. 

The last clause does not include bankers, brokers, accountants, engineers 

etc., who have merely consented to their name appearing as 

Kssentials of such in the Prospectus. The section itself makes a distinction 
the liability. _ , ri . . . . 

between authorising the issue of a Prospectus and authorising 

the use oi one’s name in it. A Director whose name appears on the Prospectus 

is liable only if he authorised the use of his name as Director. Any other person 

is liable only if ht authorised the issue of the Prospectus. (1 ) 

This section gives a right to a person subscribing to shares or 
debentures on the basis of statements made in the Prospectus to claim 
damages personally against Directors or other persons who are 
responsible, for any loss suffered by him by reason of any false or 
misleading statements appearing therein . 

The right is independent of any right the subscriber may have 
against the company. And it is only available : — 

(a) if there is cm untrue or misleading statement ill the Prospectus, 

(b) if the subscriber has subscribed on the faith of the Pros- 
pectus, 

(c) if he has suffered loss, 

(d) and the loss was suffered by reason of the untrue statement . 

The plaintiff in a suit under these sections must prove these facts 

(k^aJincr’s Com. Precedent. Vol. l,p. 205; Ross v. Estates Investment 
Co., 3 CfPApp, ; Henderson v. Lacan, 5 Kq. 258 ; Arni&mv, Smith 41 C 
D. 348. 

(1) Palmer’s Cotnp. Precedent, Vol. I, p. 203. 
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as well as the fact that the person sued answers the description of 
persons who are made liable under this sett ion. (ra) 

Nature of the The statement in respect of which this liability arises 

statement . must one [ s ma de 

(i) in the Prospectus or, 

(ii) in any report or memorandum, (n) 
and a statement 

(a) appearing on the face of the Prospectus or, 

(b) by reference incorporated in the Prospectus or, 

(c) issued with the Prospectus. 

No other statement which may have induced a subscriber to 
subscribe can entitle him to relief under this section. 

The statement may be with regard to a fact or a belief. Thus the Prospectus 
may state as a fact that the property to be acquired by the company has a gold mine 
in it, or it may state that the Directors or the Promoters believe that there is a rich 
vein of gold ill the property. Both these statements might be untrue statements 
under the section. There is an important difference, however, between these two 
classes of statements Where the statement is of a fact the plaintiff has only to 
prove that the fact is not as stated in the Prospectus, and the defendant would 
then be liable unless he can bring his case under one of the various saving 
clauses of sub-sec 1. If, on the contrary, the statement is one of belief, anticipa- 
tion or hope of the Directors the plaintiff in order to establish his case must 
prove that the Directors had no such belief in fact. No doubt, if reckless opinions 
are given, the Court will give relief if it is proved that there were no reasonable 
grounds of such belief. But the burden of establishing the absence of belief or 
the absence of any reasonable ground of belief is upon the plaintiff. 

This section creates a special liability of Directors and Promoters in respect 
of statements in the Prospectus. The remedy provided by the section is damages, 
which are assessed on the same principle as damages in an action of deceit. *>., 
the plaintiff is entitled to recover only the difference between the real value of 
the shares and the amount paid on them, (o) 

As Collins, M.R., observes “this action was not for a breach of contract and 
no damages are allowable for loss of prospective gains.” In the same case it was 
held that the remedy is not taken away if as a matter of fact the mis-statement 
complained of in the Prospectus was subsequently made good, it is enough that 
the statement was untrue at the date of the contract. <p) 


(m) Palmer’s Comp. Precedents, Vol. I, p. 206. With regard to the last item 
see McConnell v. Wright, (1906) 1 Ch. 5 A\S \ Macleay \, Tait, (1906) A.C. 24. The 
corresponding section of the English Act of 1908 referred only to “untrue state- 
ments”, but sec. 100 of this refers to “misleading or untrue statements”, thus 
embodying the decision in Greenwood v. Leather Shod Wheel Co,, (1900), 1 
Ch. 421. 

(n) Re Reese River Silver Mining Co., 2 Ch. App. 611 ; Attorney General v. 
Ray, 9 Ch. App. 402 n. ; British Burma Lead Co., 56 EJ. 815 ; Angus v. Clifford , 
(1891) 2 Ch. 449. As regards the liability of Experts for false or negligent reports, 
see Cann v. Wilson ' 69 O.D. 39 ; George v. Skivinton, L.R. 5 Ex, I. 

(o) < hekett v. Keswick , (1902) 2 Ch. 468 ; McConnell v* Wright, (1903) 1 
Ch. 554 ; Peek v. Derry, 37 C.D. 541. 

ip) Broome v. Speak, (1903) 1 Ch. 586 ; (1904) A.C. 342: Amisonv. Smith, 
4L C.D. 348 at p. 363 ; see Peek v. Derry, 37 C.D, 541. 
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An innocent person named as Director is protected in two ways, 
(1) he may make an effective answer by showing one of the facts 
referred to in the proviso , and (2) even where such 
i^mcent petl t0 defences are not °pen to him, he may still recover 
Directors from other Directors the damages he has had to pay 

and in any case the costs of defending a suit under 
this section against him under sub-section 3. 


Defences to a suit for damages under sec. 100 


The provisos establish two classes of defence which could be 
established by the defendants. Assuming that the untrue or misleading 
character of the statement has been satisfactorily 
proved by the plaintiff, the defendant may either (1) 
establish bona fide and well-grounded belief in its truth , 
or, (2) prove that he was not responsible for the statement and that he 
took sufficient care to announce the fact to the public. 


Defences in the 
suit. 


The first defence is established by proving different things 
according as the statement is made (a) on the aulhortv of the 
propounders of the prospectus themselves, (b) on the authority of 
experts, or (c) on the authority of public official documents. 

Ill the first case, i.c\, where the statement in the prospectus does 
not Purport to be made on the authority of an expert or of an official 
document, the Directors, Promoters, etc. who are 
in°truth* * 16 responsible tinder this section must be taken to have 
made the statement on their own knowledge or belief. 
In such a case, therefore, the defendant must prove, (a) that he had 
reasonable grounds for believing, and (b) that he did actually believe up 
to the time when the shares or debentures in question were allotted, 
that the statement was either true, or it fairly represented the facts . 


Resonableness 
of belief. 


The grounds of such belief must in the first place 
be reasonable and in the second place there must be 
actual belief. 


AvS to whether the belief of the Director or Promoter was founded on 
reasonable grounds, it is for the Court to decide in each case whether the grounds 
were reasonable. The defendant has to prove the grounds of his belief (<j) and it is 
for the Court to decide whether they were reasonable. Uncorroborated statements 
of a Vendor or Promoter where the statement is easily capable of verification do 
not by themselves afford reasonable grounds of belief, (r) 


The untrue statement complained of must be material but the fact that a 
Director erroneously considered a statement to be immaterial would be 110 
protection if as a matter of fact the statement was material. (s) 

As regards the questions which the Court should consider in deciding 
whether there were reasonable grounds for believing a statement to be true, see 
Palmer’s Coni. Precedents, Vol. 1. p. 210. 


Where^the Prospectus states a fact as founded on the opinion of an 

(q) Atman v, Oppert, (1901) K B. 570. 

(r) Adams v. Thrift , (1015) 1 Cli. 557 ; (1010) 2 Ch. 21. 

(s) Shephard v. Broome, (1904) A.C. 242. 
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Opinion of 
expert. 


expert, it is not necessary for the Director to show that he actually 
believed it to be true or had reasonable grounds for 
such belief. It is enough for him to show that the 
statement, though false or misleading, fairly represented 
the opinion of the expert or was a correct and fair copy of, or extract 
from the expert’s report. Even a quotation from the expert’s report 

Fair represent.,- lu> t be a fa , ir representation of the report, 

t i on n, tor instance, the quotation omits important and 

relevant qualifications or limitations. Even if a state- 
ment is shown to be fair representation of or copy of the opinion of 
an expert if it is proved by the plaintiff that the person on whose 
authority the statement rested was not a qualified expert and that the 
defendant had no reasonable grounds for believing him to be a person 
competent to give expert opinion on the matter, it would be no 
protection to the Directors and they would be liable for any mis- 
representation on the basis of such expert opinion. But if the alleged 
expert turns out to be no expert, the Director cSrc. may yet be free from 
liability if lie shows that he had reasonable grounds for believing 
him to be a competent expert and he did so believe. 


In the case of statements made on the authority of public official 
report it is similarly enough to show that the statement 
Official reports. in question was a fair representation of the official 
report. 

The primary fact in the second class of defences under the proviso 
Non-res > > * s as n lnaller * act the person named as Director 

sibilitv' S ^ OM was not really responsible for the untrue statement. In 
addition to this he must show that he took reasonable steps 
to dissociate himself publicly from the statement. Thus he may show, 

(i) that (a) he icithdrew his consent to act as Director before the 
Prospectus was issued and further (b) that the Prospectus 
was issued without his authority or consent. Both these 
branches of the defence must be established. If he withdrew 
his consent before the issue of the Prospectus, but, 
nevertheless, before such withdrawal he had authorised 
the issue of the Prospectus, this defence is not open to him ; 

(ii) that though he had consented to act as Director, (a) the 
Prospectus xcas issued without his knowledge or consent and 
further (b) that on becoming aware of its issue he forthwith 
gave reasonable public notice that it was issued without his 
knowledge or consent, or 

(iii) that after the issue of the Prospectus and before allotment 
he, on becoming aware of the untrue statement (a) withdrew 
his consent and (b) gave reasonable public notice of the 
x withdrawal add the reason therefor # 

Unless any of these defences is established the Director would be 
liable under this section, but only to the extent of the loss which the 
plaintiff can establish to have been caused to him by reason of the untrue 
or misleading statement. 

This liability arises only in respect of Prospectus, issued by a 
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Pre-existing 

companies. 


company under this Act. With regard to companies already existing 
when the Act of 1913 was passed the Director is not 
liable merely because he was a Director at the date of 
the issue of the Prospectus, even where the Prospectus 
was issued after the passing of the present Act. Before such a Director 
can be made liable for damages in respect of any untrue statement in the 
prospectus, it must be established by the plaintiff that he authorised the 
issue of the Prospectus or had adopted or ratified it . The main difference 
in the case of the two classes of companies is chiefly one of burden of 
proof. In the case of companies incorporated under the present Act the 
onus is upon the director to show that he did not authorise the issue of 
the Prospectus. In the case of older companies the burden is upon the 
Plaintiff to show that the Director authorised the issue of or ratified or 
adopted the Prospectus. 


Absence of 
authority. 


Where a person’s name appears in the Prospectus 
as a Director or as having consented to become a 
Director if he 


(a) has not consented to act as Director, or 

(b) has withdrawn such consent before the issue of the Prospectus 

and has not authorised the issue thereof, he may nevertheless be liable 
under this section unless he has taken the further steps to notify the fact 
to the public under the proviso to sub-sec. (/). In such 
Must be notified, a case, however, he is entitled to recover the amount of 
the damages he has been made liable for as well as all 
costs and expenses from all the other Directors of the company except 
such as fall under the same category as himself. Even where he has 
successfully established his defence to an action under 
tween Directors tkis sec ^ on against him, he is entitled to recover all 
his costs and expenses in defending any suit or legal 
proceeding brought against him. 


Director’s right to contribution 

The liability of Directors and others under this section is essen- 
tially one in the nature of a tort. All such persons are therefore jointly 
and severally liable to the subscriber who has been misled. The plaintiff 
need not therefore sue all the persons liable but may sue any one or more 
of them at his choice. The general principle of the law of torts is that 
there cannot be any contribution as between joint tort-feasors. Sub- 
section (4), however, establishes an exception to the rule in the case of 
liabilities under this section and provides that where any person becomes 
liable to pay any compensation under this section he can recover a 
rateable portion of the amount by a suit against other persons who, if sued, 
would have been liable for the same payment, i.e., all Directors, 
Promoters etc., who cannot take the pleas mentioned in the proviso to 
sub-sec. (l). 

This right is subject to the limitation that no such suit for con- 
tribution lies if the person who has become liable has been guilty of 
fraudulent misrepresentation while the others sought to be sued in con- 
tribution have not been so guilty . 
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This sub-section applies only when a person becomes liable to 
pay damages in a suit under see * 100* Where damages are recovered 
Against a Director by a suit in the nature of an action of deceit under 
the general law, and not by a suit under this section, for fraudulent 
misrepresentation in the Prospectus, this sub-section would not apply ; 
and a Director against whom a decree for damages has been passed 
cannot sue his co-directors who have been equally guilty, on the principle 
that there can be no contribution as between joint tort-feasors. 

The right of action under the section being of a tortious character, 
t iahiiitv nf the heirs of a deceased Director are not liable unless 
^ “ they have benefited bv the act of the Director complained 

of.(t) 


Need for caution 


Precaution 
necessary in 
respect of 
Prospectus. 


Directors have a heavy responsibility with regard to the Prospec- 
tus and they should take very great care to see not only 
that they act honestly and prudently but also that no 
statement is made in the Prospectus which may bring 
them within the mischief of this section. They must 
see in the first place that no statement is made unless 
each Director has reasonable grounds to believe that the statement is 
true and, in respect of eveiythitig purporting to be stated on the autho- 
rity of an expert or an official statement, they should carefully compare 
the Prospectus with the authorities referred to, to see that the Prospec- 
tus gives a correct and fair representation of the document relied upon. 
And where the opinion of an expert is relied upon they must carefully 
enquire about the credentials of the expert and be satisfied that he is 
one whom a prudent businessman would rely upon. If a Prospectus 
has been issued without the authority of any particular Director, he 
must take prompt steps to publish the fact and if he discovers an untrue 
or misleading statement in a Prospectus issued with his authority he 
must immediately give public notice of his withdrawal of authority and 
the reason for such withdrawal. For further precautions to be taken 
by a Director, see Palmer’s Comp. Precedent, Vol. I, p. 213. 


When a company does not issue a Prospectus it cannot make its 
first allotment of shares or apply for the permission of commencement 
of business without making and filing with the Registrar a statement 
in lieu of Prospectus under the provisions of sec. 93. The statement 
in lieu of Prospectus should be made in form I in Schedule II of the 
Act, as shown in Appendix A. 

A company may issue any number of Prospectuses though not 
more than one at a time, each of which must be duly filed, and in all 
subsequent issues, it is required to mention the number 
Right of issuing c f s h ares offered for subscription on each previous 
Prospectuses” allotment made within the two preceding years and the 
amount actually allotted and paid on such shares, [vide 
clause (d) of sub-sec. 1 of sec.93las also the reports of auditors aud 
qualified accountants under the new sub- section 1 A of sec. 93. 


(t) Geipe / v. Peach, (1917)2 Chu KW. 
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The names of Directors, who are named in the Prospectus, are 
required to be filed with the Registrar as also their consent to act as 
such and a contract to take the qualifying shares, if not acquired by the 
Memorandum of Association, under the provisions of sec. 84, sub-sec, 
1. But such consent or contract is not required to be filed by Directors 
who may be named in a Prospectus issued after the expiration of one 
year from the date of the commencement of business (vide sub-sec. 3, 
sec. 84). 


CHAPTER VII. 

CAPITAL 

The amount of the capital of a company must be mentioned in the 
Memorandum of Association. The worth of a company is measured 
by its capital. 

A distinction must be made between the (l) authorised capital 
C1 . or the capital on the basis of which the company is 

capital Ca l ° n ° granted incorporation, (2) the subscribed capital or 

that part of the capital which the Directors have issued 
and which has been subscribed by the shareholders and (3) the paid-up 
capital or the amount actually paid on the subscribed capital. 

If the authorised capital of a company is mentioned in any notice 
or advertisement of the company, the subscribed and paid-up ctipital 
must also appear along with it in those notices or advertisements (vide 
sec. 75). 

The intention of the Legislature in enacting this section was to 
safeguard the public from over-estimating the real worth of the com- 
T pany. The real worth of the company is its subscribed 

75 in the* Statute. C5l P ital and lhe working fund is its paid-up capital. 

Without a reference to these the mere mention of the 
authorised capital may convey an entirely wrong notion of the com- 
pany’s solvency. To enforce this section the Legislature has pres- 
cribed a heavy fine for any violation of these provisions. 

Liability on Shares 

Shareholders are seldom called upon to pay up the whole of the 
amount payable on their shares in a lump. The amount payable is 
generally spread over a number of instalments the first of which is 
payable with the application (this is called the application money), the 
next instalment being payable upon allotment and the balance in such 
instalments or calls as may be made from time to time as prescribed 
in the Articles of Association or prospectus. 
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When a share is subscribed and allotted, the shareholder becomes 
immediately liable to pay the whole of the amount of the shares accord- 
ing to calls. But very often some portion of the money so payable is 
not intended to be called at all. Where any call has been made , the 
T . |T shareholder is bound to pay the amount .so called and 

canJ 1 1 ^ ° ls a debtor of the company for the amount called and the 
company can realise the amount by suit or otherwise 
like a debt. The part of the share capital which has not been called 
is the uncalled capital of the company. The shareholders are under a 
contingent liability to pay this money when called either during the 
continuance of the company or on liquidation (sec. 156) at the discre- 
tion of the Directors or the liquidator, subject to the Articles of the 
company. A company may by a special resolution determine that a 
portion of the uncalled capital shall not be called except on liquidation 
(sec. 69). 

The uncalled share-capital of the company is thus 
an 1 asset caplta a claim which the company has on its shareholders and 
this can be pledged or otherwise disposed of as an 
actionable claim. 

The uncalled share-capital of a company represents its reserve 
asset on which the company or its liquidator may fall back in case of 
need. A substantial uncalled capital therefore adds to the credit of 
the company and helps to give it stability. It is of the greatest im- 
portance for a company like a Bank, which has less need for liquid 
capital and depends more largely on its credit, to have a substantial 
uncalled capital. In other cases too a substantial uncalled capital helps 
to secure Bank facilities and other forms of credit. 

A company, if authorised by its Memorandum or Articles of 
TT . . - Association, may hypothecate this uncalled capital as 

uncalled capital. 1 security for any loan under sec. 109 of the Act. (u) but 
sec. 277 J. forbids the charging of unpaid capital by 
Banking companies. 

For the procedure in hypothecating the uncalled capital vide 
Chapter XVI. 

The company may by special resolution decide that part or whole 
. . of the uncalled capital shall not he called except upon 
eserve capi a . ]j ( | U j^ a ^ on# Xn that case this capital will be a reserve 

liability , and then it cannot he called up except for the purpose of 
winding-up the company (vide sec. 69) nor charged by directors. (x) 

Where a company is limited by guarantee the amount of the 
guarantee cannot be treated as part of the capital or an asset of the 
company and it cannot therefore be mortgaged or charged by debentures 
like uncalled capital. 

Alteration of Share- Capital 

The capital of a company as authorised by its memorandum can 
only be altered within very strict limits. Such alteration may be 

(u) See sec. MW, cl. (l>) ; Pvl e Works, 44 Ch. T). 544 ; Newton & Anglo- 
A u strati an Co., (1895) A C 244 ; Buckley’s Companies Act , Mth ed p. 1 79 et seq. No 
charge can be created on reserve liability under this sec., see 44 Ch. D. 544. 

(x) See Buckley, op. cit , p. 112. 
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(1) by increase of the share capital and by the issue of new shares, 

(2) consolidation of share capital into shares of larger value, (3) 
conversion of shares into stock and reconversion of stock into shares, 
(4) Subdivision of shares into shares of smaller value, (5) reduction 
of share capital, (6) re-organization of share capital by changing the 
classes of shares. 

Some of these powers can be exercised by the company by ordinary 
resolution. Some others require a special resolution supplemented 
by the sanction of the Court. 

Increase of share capital. Share capital as stated in the memo- 
randum can be increased only if the articles authorise the company to 
make such increase. Where the articles give the necessary authority 
a company can now under the amended section 50 increase its share 
capital by the issue of new shares by an ordinary resolution . If the 
articles do not give such power the requisite power should be taken 
by a special resolution and thereafter the memorandum may be altered 
by an ordinary resolution so as to increase the authorised capital. 

Consolidation and Subdivision of shares etc. Consolidation of 
shares into shares of larger value as well as the subdivision of shares 
into shares of smaller value can also similarly be done by an ordinary 
resolution of the company under the present amendment of section 50. 
This means that if the company has shares of the value Rs. 10 - each 
it can consolidate each group of ten such shares into one share of 
Rs. 100/- so that thereafter the company should have shares of 
the value of 100/- each only. Similarly a company having shares of 
Rs. 100/- each can reduce the value of each share to Rs. 10/- and 
divide Rs. 100/- shares into Rs. 10/- shares. 

So, too, the company can convert either the whole of its share 
capital or any part of it into stock and then reconvert it into shares. 
This also can now be done by an ordinary resolution : There is one 
form of reduction of share capital which can also be similarly made 
by an ordinary resolution of the company. This is the cancellation 
of shares which have not been taken or agreed to be taken at the date 
of such cancellation. In other words, if the company has allotted, say, 
one thousand shares and has one thousand more shares which have 
not been allotted and the company finds that it does not require any 
more capital than it has already got by the allotment of shares which 
have already been allotted the company may cancel the shares which 
have not been allotted. This would involve a reduction of the total 
authorised capital but it can be done by an ordinary resolution only. 

The reason why for these purposes only an ordinary resolution 
is sufficient is that these forms of readjustment of capital do not affect 
the rights of creditors or share-holders and it is a matter of pure 
domestic arrangement of the existing share-holders only. The 
amending Act of 1936 expressly states that cancellation of unallotted 
shares does not amount to a reduction of capital so as to come within 
the scope of section 55. 

Notice to the Registrar. In every case where there has been an 
alteration of share capital by subdivision or cancellation of shares the 
company is required to file with the Registrar a notice of the exercise 
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of such powers by the company. Where shares have been converted 
into stock, notice to the registrar is necessary in order that under section 
52 the provisions of the Act relating to shares only shall theieafier cease 
to apply to the stocks into which they have been converted. Where 
the share capital is increased as well as in the case of companies not 
having a capital where the membership is increased, a notice is also 
required to be filed with the registrar under section 53 of the Act under 
the penalty of a daily fine up to Rs. 5 o/- 

Reorganization of Share-Capital. The company may reorganize 
the share capital by changing the rights, privileges and incidents of 
different kinds of shares either by consolidation of shares of different 
classes or by division of its shares into shares of different classes under 
section 54 of the Act. Thus a company which has preference shares, 
ordinary shares and deferred shares may under this section decide 
to have only one class of shares or a company having only one class 
of shares may divide its shares into different classes such as ordinary 
and preference shares. Similarly it can alter the incidents and special 
privileges attached to particular classes of shares under this section. 
In order that this power can be exercised by alteration of the me- 
morandum two conditions are necessary, (a) a special resolution 
authorising the change and (b) an order of the Court confirming the 
special resolution. 

Hut the proviso to this section provides that no preference or 
special privilege attached to or belonging to any class of shares shall 
be interfered with except by a resolution passed by a majority in 
number of share-holders of that class holding J of the share capital 
of that class. When a resolution is passed by such majority of that 
particular class of share-holders it binds all share holders of the class ; 
but without such resolution a special resolution of the company alone 
even with the sanction of the Court will not be binding. 


Variation of Share- holder*’ Rights 

By the new Section 66A of the Act, it has been sought to safe- 
guard the right of minority special class share-holders to a certain 
extent. It provides that where special rights attached to any class 
of shares are modified or abrogated, pursuant to the Memorandum 
or Articles or by means of a special resolution of that class, aggrieved 
minority share-holders holding in the aggregate not less than 10% 
of the issued shares of that class who did not consent to the modifica- 
tion or abrogation or did not vote in favour of the resolution may apply 
to the Court within 1 4 days to have nation jor^abrogLatiop can- 

celled and where such application is made, the variation shall not have 
effect unless and until it is confirmed by Court. The decision of the 
Court is final and the company is required to forward a copy of the 
Court order to the Registrar within 15 days after the service of the 
Court’s order ; company’s failure to do so will entail a fine 
up-to Rs. 50/ . 


Form No. 8 in Appendix B may be used to send the notice of 
increment of the share capital of the company to the Registrar. 
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Reduction of Share-Capital 

The expression “reduction of share capital" as used in the Act 
is often ambiguous. It may mean a reduction (l) of the nominal or 
authorised capital, (2) of the subscribed capital or (3) of the paid-up 
capital.(y) Sec. 55 of the Act speaks of reduction of the capital “in 
any way*’ making it possible for the shareholders to make any form of 
reduction in the share-capital, including modes not specified.(z) The 
company may, if allowed by the Articles (without the sanction of the 
Court), reduce the nominal share capital of the company , under sec. 50, 
sub-sec. (l) cl. (<s), but as provided by sub-sec. (3) of the same section 
this is not to be deemed a reduction of the share-capital (so as to bring 
it under sec. 55). Subscribed capital may also be reduced under sec. 55, 
sub-sec. 1, cl. (a) by reducing the liability on shares in respect of share 
capital not paid-up. Under els. (b) and (c) of sec. 55, sub-sec. 1, the 
paid-up capital may be reduced by writing off part of it which is lost or 
unrepresented by available assets and by paying off any paid-up capital 
which is in excess of the requirements of the company. 

The Indian Companies Act has no provision corresponding to 
sec. 40 of the English Act of 1908 by which the paid-up capital is 
reduced by paying back part of it out of accumulated profits . This 
would be possible also under the Indian law under sec. 55, sub-sec. 1, cl. 
(c), but only by following the procedure provided in that section and the 
sections following, but not without the sanction of the Court. Although 
not specifically noticed in the Act, forfeiture of share capital may also 
in some cases have the effect of actually reducing the share capital , both 
paid-up and unpaid. Thus, where shares worth Rs. 10,000/- on which 
Rs. 5,000/- has been called and only Rs. 4,000/ - paid-up are forfeited, 
the effect of it is forthwith to reduce the paid-up capital by Rs. 4,000/- 
and the reserve capital by Rs. 5,000/-, Rs. 1,000/ - being, if so provided 
by the Articles (see Table A., Art. 24) recoverable as a debt. Generally 
speaking, the Articles provide that the forfeited shares may be re- 
allotted. But such re-allottment may not be made. In that case the 
company diminishes its reserve capital to, the extent of the uncalled 
shares and pro tanto reduces the security of its creditors. Such for- 
feiture may, however, be authorised by the Articles of the company (as 
indicated by Table A., Art. 26) without resorting to the Court under sec. 
55. Sec, 32, sub-sec. 2, cl. (g) also recognises forfeitures. The consequent 
possible reduction of subscribed capital, however, does not bring the 
case under section 55. 

There are other ways in which share capital maybe indirectly 
reduced, e. g. by the company purchasing its own shares (a), by surrender 
of shares where it is made for consideration, (b) by payment of dividends 
out of capital, (c) and a return of part of share capital to shareholders 
on terms that it may be recalled again. In every such case, it is clear 
that the company must proceed under the provisions for reduction of 
capital under sec. 55 et seq ., where it is in fact a ca.se of reduction of 

(y) Buckley*s Companies Act, 11th Ed., p. 122, 

(z) Buckley, op. cit p. 118 ; Poole v. National Bank of China, (1907) A. C. 229. 

(a) Sec. 54 (i) which embodies the decision in Trevor v Whitworth , 12 A. C. 
409 ; followed in Bhimhhai , 18 Bom. 152 ; see also Sorahji Jatnsefjec, 20 Bom. 054. 

(b) Rcllerby v. Rowland, (I902i 2 Ch. 14. 

(c) National Funds Co,, 10C.D. 118 ; Holmes v. Newcastle Abattoir Co., I 
C,D, 082. 
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capital. Where the surrender of shares is made without any consideration , 
as a short-cut to forfeiture, it is permissible without following this 
procedure. In every case of surrender the case must be determined on 
its merits, the principle being that where a surrender is tantamount to 
forfeiture, it would be valid apart from sec. 55. (d) Payment of dividend 
out of capital always means a reduction of capital, though under sec. 107 
it is permissible in certain cases to pay interest on capital invested in 
construction work out of capital. 


Reduction of 
capital. Neces- 
sity of a special 
resolution. 


A reduction of the capital of a company may 
be effected by a special resolution duly passed by 
General Meetings. 


“If the original Articles do not authorise the resolution (resolution 
for reducing share capital) there must be, first, a special resolution alter- 
ing the Articles, and secondly, another special resolution (which must 
be subsequent and not contemporaneous with the resolution altering the 
Articles) reducing the capital. ? ’(e) 


Purchase of Shares by the Company 


Section 54A (as amended) prohibits a company from buying its own 
shares or a subsidiary company from buying the shares of its parent 
public company, unless the consequent reduction is effected under the 
provisions of Sections 55 to 60 with the necessary Court sanction. 
It also prohibits a company from giving any financial assistance to 
any person, either directly or indirectly, to enable him to purchase 
the company’s shares but such prohibition does not extend to the 
lending of money in the ordinary course of business where lending is 
part of its ordinary business. Further, the prohibition does not in- 
terfere with the right of a company to redeem its Preference shares 
where such shares have been issued under the provisions of Sec- 
tion 105 B. 

The resolution for reduction must state with sufficient clearness 
what is to be done in the way of reduction. 

Thus, for example : — 

(1) In reducing capital under the provisions of clause (a) sub-sec. 
1 of section 55 the resolution is required to state “that the present 

f capital of Rs. 100,000/* divided into 10,000 shares of 

tion oil reduction Rs. 10/- each, be reduced to Rs. 50,000/- divided into 
under clause (a) 10,000 shares of Rs. 5/- each and that such reduction be 

of sub -sec. (I) of effected by cancelling the present liability of Rs. 5/- 
sec * per share, and reducing the nominal amount of each 

share to Rs, 5/-.” 

(2) In reducing capital under the provisions of clause ( b ), sub-sec. 

1 of section 55, the resolution is required to state “that the capital of 
v . the company be reduced from Rs. HM),00o/- divided into 

tion X in reducdon 10,000 shares of Rs. 10/- each, to Rs. 50,000/- divided 
under Clause (b), into 10,000 shares of Rs. 5/- each and that such reduc- 
of sub-sec. l of ti on be effected by cancelling paid-up capital which has 
sec. 55. been lost (or is unrepresented by the available assets) to 

(d) Trevor v. Whitworth. 1- A .0. at pp. 429. 438. m , A1 

(e) Gore Brown's Handbook on Joint-stock Companies. Mth Ed., pp, 400-401. 
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the extent of Rs. 50,000/-, and by reducing the amount of the shares 
from Rs. 10/- to Rs. 5 /- each.*’ 

(3) In reducing capital under the provisions of clause (c) sub- sec. 
1 of section 55, the resolution is required to state “that the capital of 
the company be paid off to the extent of Rs. 5 /- per 
^solution under s ^ are » u P on the footing that the same may be called up 
clause (c). again as and when required in accordance with the 

regulations of the company.” 

Reduction of capital without sanction of Court may be allowed by 
way of cancelling shares , which at the date of the passing of the resolu- 
tion in that behalf have not been taken or agreed to be 
of h Court n not° n taken by any person, and diminishing the amount of the 
required. share capital by the amount of the shares so cancelled 

[vide sec. 50 sub-sec. 1 clause (e)\. An extra-ordinary 
resolution is required to cancel shares if Art. 41 of Table A is adopted. 

Modes of Reduction 

The following are the modes generally adopted for reduction of 
capital : — 

(a) Reducing liability on uncalled or unpaid capital. 

(b) Paying off capital not required for business. 

(c) Paying off capital by issuing paid-up Debentures. 

( d ) Paying off capital on the footing that it may be called up 
again. 

(<?) Cancelling shares surrendered or forfeited. 

(f) Paying off from profits and cancelling preference shares when 
there is a clause in the Memorandum and Articles of Association. 

(g) Cancelling capital unrepresented by available assets. 

Under section 55, sub-sec. 1, clauses (a), (b) and (e), three definite 
modes of reduction are given although this does not prohibit a company 
from reducing capital in any other way, provided Court sanction has 
been obtained. The three specified modes are 

(1) Reducing the liability of shareholders in respect of uncalled or 
unpaid capital , e.g. when the shares are Rs. 10/- each with Rs. 5/- paid 
up, reducing them to shares of Rs. 5/- fully paid up and thus relieving 
the shareholders from liability of the uncalled shares ! under clause (rt)j. 

(2) Cancelling capital which has been lost or is unrepresented by 
available assets . This is one of the commonest modes of reduction. A 
company whose capital amounts to Rs. 100,0oo/- in Rs. 10/- shares, has 
lost, say, Rs. 50,000/- by some business disaster. Nothing, as Sir 
George Jessel said, can be more beneficial to the company than to admit 
the loss, and to write it off, e.g., to reduce its Rs. 10/- shares to Rs. 5/-, 
and thus place itself in a position to resume payment of dividends 
[under clause (/>)]. 

A company may have capital unrepresented by assets though it is 
not lost, e.g , if owing to an oversanguine estimate of value it turns out 
that it never was represented by assets, (f) 


(f) Floating Dock & c. (1895) I Ch. 091. 
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(3) Paying off or returning paid-up capital not wanted for the 
purposes of the company, e. g. where the shares are of Rs. 10/- fully 
paid up, reducing them to Rs. 5/-, and paying back Rs. 5/-per share. 
Such payment may be allowed on the footing that, when desired, the 
company may call it up again, [under clause (c)]. 

Capital may not be wanted by the company though the money 
actually paid up may be wanted. For instance, it is quite conceivable 
that a company which has a paid-up* capital of Rs, 1 lakh may want 
all the money for the time being, but about Rs. 50 thousand out of it 
may be wanted only temporarily. In that case the company may de- 
cide to raise Rs. 50 thousand by borrowing or issuing debentures which 
can be paid up and redeemed, instead of carrying on a share liability 
for the amount, which will not be needed later on. The share capital 
of the company cannot be reduced otherwise than in the manner pro- 
vided by the Act, and money paid on shares cannot be returned to 
shareholders when not needed otherwise than by proceeding under sec. 
55 for reduction of capital. (See Buckley p. 120). 

Reduction of These are the only modes of reduction specified in 

capital "in any the section but the pow T er of the company to reduce share 
capital “in any way" is not limited by these clauses. 

Sanction of Court 

The company may, by a special resolution, reduce its share capital 
in any w r ay it chooses and the Court will confirm any such resolution 
properly passed , if it is convinced that the reduction is beneficial to the 
company and is fair and equitable hai'ing regard to the interests of 
creditors and different classes of shareholders. These pow r ers of the 
company include such schemes as cancellation of uncalled capital, 
which' can only be called on winding-up, the surrender and re-issue 
of unpaid shares obtained by sub-dividing partly paid-up shares into 
shares of smaller amount and attributing the whole of the amount 
paid up to the shares retained, returning part of the paid-up capital to 
only some of the shareholders or in any other way. (g) 

Where a reduction makes distinction between different classes of 
shareholders , such as throwing the whole loss on preference or ordinary 
share-holders, reducing one class or some only of the shares while not 
reducing others etc., the Court would not ordinarily sanction such reduc- 
tion even if it is otherwise fair and equitable without the consent of every 
single shareholder injuriously affected Ah) 

It is doubtful whether a reduction affecting any class of sharehol- 
ders can be given effect to by the Court without a meeting of the 
class of shareholders under sec. 153.(i) 

(g) Buckley, op. cit p. 118; (l 1th e<i.) Gatling Gun Go., 4.1 Ch. D. 628; British 

and Am. Fin. Corp ., (1894) A.C. 399 ; Credit Association Corporation , (1902) 2 Ch. 
601 ; Weis bach Co., (1904) 1 Ch, 87 ; Poole v. National Bank , (1907) A.C. 229 ; 
Louisiana Co., (1909) 2 Ch. 552 ; Thomas de la Rue, (1911) 2 Oh. 361 ; Phoebe 
Gold Co., (1900) W. N. 182 ; Hora d Co (1910) W. N. 87 ; Midland Railway 
Carriage Co., (1907) W. N. 175. ^ t ^ 

(h) Bucklev, op. cit p. 121 ; Gatling Gun , supra ; see however Quebrada 
R. L. C. Co , 40 Ch. D, 363. 

(i) Buckley, op. cit., p. 120. 
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Procedure in Court 


On the passing of the special resolution “reducing 
Court for confir- s ^ are capital” under section 55 of the Act, a petition to 
xnation order. the Court is required to be made for an order confirming 
the reduction ( vide sec. 56) ; and after the date of the 
passing of the resolution, until such a date, which the Court may 
fix, the words “and reduced ” should be added to the name of 
the company after the word “Limited” ( vide sec. 57). 
Use of the words uu( j er t } ie proviso of the said section, the Court 
anc re ucec . ma ^ j t thinks expedient, dispense altogether with 
the addition of the words “and reduced.” 


On receiving a petition for an order to confirm reduction of the 
share capital of a company, the Court shall settle a list of creditors and 
the creditors of the company on that date shall be 
entitled to object to the reduction {vide sec. 58). If 
a creditor dissents to the reduction, the Court, with 
the consent of such dissenting creditor, may dispose 
of the case on security being given for his debt or 
up to an amount which the Court thinks fit ( vide sec. 


Procedure in 
Court for peti- 
tion for reduc- 
tion. 


bv securing 

59).(j) 


The addition of the words “and reduced” with the name of the 
company in all its official publications is intended to give notice to 

A , . the public of the then position of the company, enabling 

right them to decide on the desirability of establishing busi- 

° ° J ec • ness connection with the company. Sections 58 and 59 

are intended to secure the interest of the creditors of the company 
which may be affected where the effect of such reduction is to reduce 
their security. Under secton 58 the only cases where creditors are 
entitled to object as of right are where the reduction involves either 
diminution of liability in respect of unpaid share capital or the payment 
to any shareholder of any paid-up share capital. In any other case 
it is in the discretion of the Court to premit the creditor to object. 


In any other case, which does not prima facie have the effect of 
affecting the security of the creditor, the Court will grant permission 
to any creditor to object only where a strong case is made out. (k) 

Every officer of the company, who wilfully conceals or abets 
in concealing the name of any creditor, entitled to object 
ceaHng the^iame to the reduction or misrepresents the amount of the 
of any creditor, debt or claim of any creditor, shall be punishable with 
imprisonment, which may extend to one year or with 
fine or both (vide sec. 64). 

By reason of the imposition of the penalty, mentioned above, 
it is expected that the creditors will not be cheated in case of any 
reduction of capital of a company. 

The Court, being satisfied on all the points, may make an 


(j) For rules of procedure for reduction of capital see Rules of the Calcutta 
High Court in the appendix and corresponding rules of the other High Courts. 

(k) In re Nleux's Brewery Co., Ld ., {1919), 1 Ch. 28. 
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order confirming the reduction on such terms and conditions as it 

Order of Court. ihinks fi t ( vfde sec - 60 ) and ™ay direct the publi- 
cation of reasons for reduction for information of 
the public (xnde sec. 65). 

A certified copy of this order along with the minute reducing the 
capital is required to be filed with the Registrar , with a filing fee. The 
Registration. Registrar, on receving these documents, shall register 
the order and the minute ; this completes the reduction. 
The Registrar, on registration, shall grant a certificate to the effect, 
which will be deemed to be conclusive in regard to reduction (vide 
sec. 61 sub-sec. 4), even though it afterwards transpires that the company 
had not by its Articles any power to reduce, or that the special resolu- 
tion for reduction was invalid. 

The resolution for reduction of capital becomes effective only 
from the date of the registration and not before. 

The minute when registered shall be deemed to be substituted 
for the corresponding part of the Memorandum and shall be valid 
and alterable as if it had been originally contained therein and shall 
be embodied in every copy of the Memorandum issued after its 
registration. 

The company and the defaulting officers shall be liable to a 
fine not exceeding ten rupees for each copy of Memorandum, which 
is issued without such minute being embodied {vide see. 62). 

The liability of a shareholder after reduction takes effect is the 
difference (if any) between the amount paid or deemed to be paid, 
as the case may be. and the amount of the shaie as fixed by the minute. 
But in the event of a creditor, who is entitled to object to reduction, 
not having objected at the time of reduction, through ignorance of 
the proceedings for reduction or because his name was not entered 
in the list of creditors placed before the Court and if on a winding-up 
of the company, the liquidators have been unable to pay up his claim, 
every shareholder, who was a member on the date of reduction., shall 
be liable to contribute for the payment thereof to the extent of the 
amount which he would have been liable to contribute if the company 
had gone into liquidation on the day previous to the date of registration 
of reduction. See section 63 of the Act. 

General reduction and reduction by classes 

“The reduction of capital should be an all-round one ; that is 
to say, where capital is to be paid off or to be cancelled as lost or un- 
represented by available assets or where the liability for uncalled 
capital is to be reduced the same percentage should be paid off or 
cancelled or reduced in respect of each share ; and this pari passu 
mode of reduction is the proper mode where there are several classes 
of shares, e.g. ordinary and preference shares, unless such preference 
shares have priority as regards capital in winding-up, in which case 
the loss should be thrown first oti the ordinary shareholders.” 
(1) “Where the capital of the company is divided into preference or 
ordinary shares, the preference shares are not exempt from reduction 

(1) Palmer's Company J>w 9th Edition. Page 9h, 

10 
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equally with the ordinary, even where the reduction is sanctioned at 
a meeting where the preference share-holders had no votes."(»fr) 
But having regard to the language of sec. 54, it is doubtful if this 
would be so where the preference shareholders had no votes. In 
any case the Court will take into consideration the opinion of such 
shareholders before sanctioning reduction in such a case (see also 
sec. 66 A). 

This is a rule of general application from which companies should 
not depart without special cause. But, as already pointed out above 
in a proper case the Court would sanction any differential treatment 
of share-holders.(n) As Palmer observes : 

‘‘But it is open to a company to pass a special resolution, reducing 
the capital otherwise than in accordance with the legal rights of the 
shareholders, e.g. by paying off wholly or in part some of the share- 
holders, although all are entitled to rank pari passu , or by cancelling 
part of the capital paid up on one class, although both classes rank evenly 
as regards capital. And it is now settled that the Court has jurisdiction 
to confirm any kind of reduction, notwithstanding that it involves a 
departure from the legal rights of classes.”(o) 

Accounting 


Account on 
reduction of 
capital. 


In the Share Ledger the simplest and most convenient way is 
to procure a rubber stamp briefly stating the effect of the resolution 
reducing the capital and to impress it upon every page 
affected. The share certificates should also be called 
in and similarly stamped, or new certificates may be 
issued in exchange therefor. In the General Ledger, 
note the reduction on the heading of the “Share Capital a /e,” and if 
the reduction does not affect the paid-up capital, no further entry is 
required. If, however, the reduction has been made for the purpose 
of writing off a balance to the debit of “Pr ofit and Loss a/e” or some 
fixed asset, then a Journal entry must be made, debiting Share Capital 
a/c and crediting the account to be written down, with the total amount 
of such reduction of paid-up capital. 


The balance sheet of the company is required to exhibit the true 
state of its capital account giving details of the abovementioned three 
classes viz . (a) authorised capital, (b) issued or subscribed capital 

and (c) paid-up capital and when any put of the capital is issued as paid 
up otherwise than in cash, the articles thereof. 


Purchase of Shares of the Company 

Sec. 54A sub-section (l) now provides a more rigid rule against 
the purchase by the company of its own shares than under the law 
before the amendment of 1936. The effect of this section is as follows : 

(l) A company can purchase its own shares by tray of reduction 
of capital , but in that case it must proceed by special resolution 

(m) Gore Brown’s Handbook on Joint-stock Companies, 34th Edition Paae 

401. ’ 

(n) See supra pp. 71-72. 

(o) Company Precedents, 13th Ed., p. 1 139. 
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and have the sanction of the Court and in every respect conform to 
sections 55-66 of the Act. 

(2) Apart from such reduction of capital no company can buy its 
own shares . 

(3) This disability extends also to the purchase of shares of 
another public company where the purchasing company is a sub- 
sidiary company to the company whose shares are purchased; 

(4) No public company or a private company which is a sub- 
sidiary company of a public company can give directly or indirectly 
whether by means of a loan , guarantee or by provision of a security 
or otherwise any financial assistance for the purpose of purchase by any 
person of the shares in the company . But the section provides that 
where lending money is part of the ordinary business of the company 
the lending of money in the ordinary course of business to any 
person would not be a contravention of this section although such 
money may be used for the purchase of its own shares. 

The general rule against the purchase by a company of its own 
shares is however limited by one new provision of the amending Act. 
Section 105B of the Act authorises a company to issue redeemable 
preference shares , that is to say, preference shares which may be bought in 
by the company subject to the limitations prescribed in that section. 
Section 54A expressly excludes the redemption of such shares from 
the general rule against the purchase of shares. 

Subsidiary Companies 

Provision for subsidiary companies is a new feature of the Act 
of 1936. As a rule the amending Act provides for the extension of 
disabilities of companies also to subsidiary companies and in many cases 
the special privileges which are enjoyed by private companies are made 
inapplicable to private companies which are subsidiary companies of 
public companies. A subsidiary company has been defined in section 
2 sub-section (2) as follows 

“Where the assets of a company consist in whole or in part of 
shares in another company, whether held directly or through a nominee 
and whether that other company is a company within the meaning of 
this Act or not, and 

(a) The amount of the shares so held is at the time when the 
acounts of the holding company are made up more than fifty per cent 
of the issued share capital of that other company or such as to entitle 
the company to more than fifty per cent, of the voting power in that 
other company, or 

(b) The company has power (not being power vested in it by 
\irtue only of the provisions of debenture trust deed or by virtue <>f 
shares issued to it for the purpose in pursuance of those provisions) 
directly or indirectly to appoint the majority of the directors of that 
other company, 

That other company shall be deemed to be a^ subsidiary company 
within the meaning of this Act, and the expression ‘subsidiary company* 
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in this Act, means a company in the case of which the conditions of 
this sub-section are satisfied and includes a subsidiary company of 
such company. 

Provided that where a company the ordinary business of which 
includes the lending of money holds shares in another company as 
security only, no account shall, for the purpose of determining under 
this section whether that other company is a subsidiary company, be 
taken of the shares so held.” 

Summary of Capital 

A summary of the capital account as prescribed by section 32 is 
required to be prepared in Form E of Schedule III of the Act showing 
the state of the capital account on the day of the first ordinary General 
Summary of Meeting of the company of the year, and this summary 
capital account along with the balance-sheet and the list of members, 
required to directors and managers prepared within twenty-one days 

be filed. from the date of the meeting should be kept in the regis- 

tered office of the company. A copy of the above-mentioned documents 
should be filed with the Registrar. In addition to the above particu- 
lars, a private company is required to submit a decla- 
Penaltv. ration to the effect that no offer or invitation has been 

issued by the company to the public to subscribe to its capital or 
debentures, since the date of the last return (or since its incorporation 
as the case may be) and where the total number of share-holders 
exceeds fifty, the excess is exempted under sec. 2 clause (13) sub- 
clause (b). Default in complying with the requirements of this section 
renders the company liable to a penalty of fine not exceeding Rs. 5<V~ 
per day during which the default continues. 

The summary of capital that is required to be prepared under 
the provisions of sec. 32 is not required to be audited. 


CHAPTER VIII. 

SHARES. 

Share-Certificate and Stock 

By the Memorandum of Association the authorised capital of the 
company is expressed in terms of shares or different classes of shares 
of fixed amount. The definition of the word as given by sec. 2 sub-sec. 
16 of the Act is as follows, “Share means share in the share capital of 
the company, and includes stock except when a distinction between 
stock and share is expressed or implied.” A share is not a sum of 
tnottey but is an interest in the company measured by a sum of money, 
and made up of various rights contained in the contract. 
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The shares or other interest (e.g. slock) of a member in a company 
shall be his moveable property, transferable under the provisions of 
the Articles and each share of a company shall be distinguished by 
its appropriate number (vide sec. 28).(p) 

A distinction must be made between a share and a share certificate. 
QW* A share certificate is only a prima facie evidence to 

certificate. " show that holder thereof has a certain share in the 
capital. A shareholder may lose a share-certificate 
and it may be very difficult and irksome for him to obtain a duplicate 
owing to stringent clauses in the Articles, but he cannot ‘lose* a share 
and his membership can be terminated only by certain definite ways, 
e . g. by transfer or by death or by forfeiture etc. Although a share 
is a moveable property, it is not destroyed by the destruction of the 
share-certificate. 

The chief distinction between shares and stock lies in the fact 
that the smallest denomination into which shares are divisible, is one 
share, whereas stock can be divided into fractions of 
Share and stock, any value. Shares are units of a fixed amount into 
which capital is divided, e. g. y the share capital of a 
company mav consist of 100,000 shares of Rs. 10/- each which amount is 
called the face value of a share. One can therefore have a single 
share of the face value of Rs. 10/- or two shares of Rs. 10/ each and 
so on ; but one cannot have 2| shares of the value of Rs. 25/- because 
half-a-share does not exist — the unit being one. When capital is 
expressed in stock, however, it is not divided into parts of equal value 
and can consequently be divided into fractions. It is possible to hold 
stock of any amount and the interest that a stock-holder can have in the 
capital of the company may consist of any fraction of the total capital. 
The market-price of stock is expressed by the current quotation for, say, 
Rs. 100/- of stock and the market-price of shares is the current 
quotation per share. 

Although, there is provision in the Act, for the conversion of 
shares into stock or vice versa (vide section 50), most companies in India 
issue their capital in terms of shares. It may be noted however that 
stock cannot he issued until shares are fully paid up and under the 
amended section, a private company cannot issue stock. It is ultra-vires 
to issue stock when shares are partly paid. Both shares and stock may, 
under the Act, be issued to ‘bearer’, as we shall see later. In England, 
there are two kinds of stock- ‘registered* and ‘inscribed’. Holders of 
registered stock get stock certificates, detailing the amount of stock held 
by them in the company and transfers are made in the same way as of 
shares, subject to limitations set forth in the Articles. A holder of 
‘inscribed’ stock, on the other hand, receives a stock receipt, which is 
merely an acknowledgment that his name has been ‘inscribed* in the list 
of stock-holders. When transferring ‘inscribed’ stock, it is not necessary 
to produce this receipt, but the transferor has to attend personally at 
the registered office of the company and execute a transfer-deed. For 
share warrants payable to bearer and other details on stock, 
see infra . 

From a consideration of the nature of shares as distinct from 
(p) For transfer of shares see post tinder 11 Transfer and Transmission." 
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stock, it follows that when shares are held by several people jointly, the 
separate interest of each joint-holder cannot be recognised by the 
company. It also follows that while the total sole holding of a share 
holder in a company or any number of shares held by nim can be 
charged or attached, the undivided interest of a joint-holder cannot 
be attached. 

CLASSIFICATION OF SHARES 

• Not infrequently the shares of a company are divided into several 
classes, such as preference, ordinary and deferred. 

Preference Shares 


The preference shares represent that part of the original or 
increased share capital to which certain special privileges and conditions 
are attached as regards payment of dividends and return 
shares 61 ' 06 ca P* ta * or distribution of surplus assets in winding- 

up.(q) Such rights may be defined by the Memorandum 
or Articles of Association. If the rights are defined by the Memorandum, 
they cannot be subsequently varied, without the sanction of the Court 
as provided by sec. 54 and sec. 153 of the Act, unless the Memorandum 
also confers powers to alter such rights. As a company often desires to 
vary the respective rights given to different classes of share-holders, it 
is wise only to take power in the Memorandum to issue preference, 
ordinary and deferred shares and to leave the declaration of rights to be 
attached to such shares to the Articles of Association or to special 
resolution. The object of defining the rights of share-holders in the 


Memorandum as distinguished from the Articles is to give additional 
security to the position of the class of share-holders.(r) 


Under section 54 of the Act the rights of the preference 
share-holders may be modified by a special resolution with the 
consent of the Court, provided that it is approved by 
Mode of varying (J res olution of the share-holders of the class. This 
privileges of * resolution is required to be passed by only a bare 
preference majority in number of share-holders, but the majority 

shares. must represent three-fourths of the total capital of the 

class and not three-fourths of those present at the 
meeting, as in the case of a special resolution on other matters 
(vide sec. 81 ). 


In this connection reference may be made to the new section 66A 
by which it is provided that where by the Memorandum or Articles the 
company is authorised to vary the rights attached to any class of shares 
subject to the consent of any specified proportion of the share-holders 
of the issued shares of that class or the sanction of a resolution passed 
at a separate meeting of the holders of those shares the dissenting 
share-holders holding not less than 10 per cent of the issued shares of 
that class may apply to the Court to have the variation cancelled within 
14 days of the date when the consent was given or the resolution was 
passed. This application may be made on behalf of such dissenting 

(q) See Table A. Art. 3. 

(r) On the variation of the Memorandum or the Articles relating to prefer- 
ence shares, see supra. Capital in Memorandum, page 25. 
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shareholders by one or more of their number appointed by them in 
writing for the purpose. Upon such application being made the Court 
after hearing all persons interested may cancel the variation if it is 
satisfied that the variation would unfairly prejudice the share-holders 
of that class or otherwise confirm the variation. 

There is a distinction between the scope of section 54 and section 
66A. Section 54 contemplates a case where the memorandum classifies 
the shares and gives no power to the company to modify the rights of 
the share-holders as stated therein. In such a case the variation in the 
shares can only be made by a special resolution confirmed by Court. 

Section 66A on the other hand contemplates the case where either 
the memorandum provides ior the classification of shares but gives to 
the company power to vary the rights under any specified conditions 
or the classifications of shares and the determination of rights apper- 
taining to different classes of shares is made by the articles which 
authorise a modification of those conditions subject to the consent of a 
specified proportion of the share-holders. In such a case no sanction 
of the Court is necessary so long as the modification is made in com- 
pliance with the provision in the memorandum or the article, as the case 
may be, regarding the proportion of share-holders whose consent must 
be obtained in such matters. It is only in the latter case that provi- 
sion is made for the dissenting share-holders to apply to the Court and 
for the exercise of the powers of cancellation by the Court if the alter- 
ation made is unfair to the share-holders of that class. 


(Cumulative 

dividend. 


Dividends can only be paid out of profits and no part of the capital 
can be paid out as dividend. (See Art. 97 of Table A which has been 
made compulsory by sec. 17) Hence, preference shares 
are no exception to this rule, so that if the Articles 
ference shares. provide for payment of a dividend of six per cent. 

on preference shares, only so much of the amount as 
is available out of profits can be paid . If that comes to less than 
six per cent., the preference share-holder’s right to receive the 
balance of the dividend out of future profits depends 
upon whether the dividend payable on preference 
shares, as provided in the Articles, is cumulative or non - 
cumulative . Where the profits of any year are insufficient to pay the 
preference dividend, the deficiency is to be made good out of the 
profits of subsequent years in cases where the dividend is declared to 
be cumulative. Where the dividend payable as regards each year is to 
be paid from the profits of that year only, the dividend is non-cum il- 
lative. The question as to whether the dividend is to be regarded 
as cumulative or otherwise is entirely one of construction of the 
Articles. 

If it is desired to make the dividend noil-cumulative, this should 
be made clear in the Articles, In the absence of any 
words to restrict the preference shareholders to profits 
of the current year, the dividend would he considered to 

be cumulativeX s) 


Non-cumulative 

dividend. 


(«) Buckley, op. cit., lltli Ed., p. 754. Webb v. Earle. 20 Eq. 555 ; Henry v. 
G. N. R . Co., T lie. 0 & J. 500. Distinguished in Staples v. Eastman, <&c. % (1H90), 

2 ch. ana. 
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If the dividend be cumulative, the clause in the Articles of 
Association may run thus : “the preference shares are to be entitled 

to a fixed cumulative preferential dividend at the rate of per cent,’* 

and where the dividend is non-cumuJative the clause may run thus : 
“the preference shares are to confer the right to receive, out of the 

profits of each year, a preferential dividend not exceeding per cent. 

for such year.” In the absence of any provision to the contrary in the 
Articles, the preference share-holders will have no claim upon the excess 
profits once they have been paid at the specified rate ; but they may 
be paid extra bonus, if the profit be sufficient after paying the ordinary 
and deferred share-holders, if so provided by the Articles. 

The preference share-holders may have special rights in regard 
to the payment of capital in a winding-up. When such right is to be 
Preferential attached, it is necessary to mention the fact in the 
rights as to pay- Articles in terms like these: “The preference share- 
men t of capital holders are to be entitled not only to a preferential 
in wine ing-up dividend but to priority as regards capital in the wind- 
ing-up.” If so, the capital paid up on the preference shares must, in a 
winding-up, be paid in full out of the surplus assets before the ordinary 
share-holders can get anything. In the absence of any such provision 
in the Articles, preference share-holders would be entitled to share 
in the assets on winding-up equally with ordinary share-holders.(t) 

What the rights and privileges of the preference share-hoklers of 
any company are to be is a matter to be provided for by the Articles. 
The Articles may provide for any rights so long as they are not contrary 
to the Act and the Memorandum. In most cases therefore the question 
of rights of preference share-holders is solely one of construction of 
the Articles.(u) 

Two questions arise as to the rights of preference slut res- holders 
on a winding-up : (1) Are they entitled to all the arrears of their 
dividend in addition to the capital on winding-up, and (2) Are they 
entitled to share in any surplus which may remain after payment in 
full of* all the. capital subscribed along with ordinary share-holders, 
or are they limited only to the capital actually contributed by them ? 
In the absence of any provision in the Articles the answer to the first 
question would depend on whether, upon a construction of the Articles, 
share-holders acquire a right to the dividend only upon declaration of 
the dividend, or they are entitled as of right to the profits earned 
irrespective of such declaration. In the first case the answer to the 
first question is in the negative in respect of any arrears of dividend 
not actually declared by the Directors. In the latter case the answer 
would be in the affirmative. (v) 

With regard to the second question there appears to be a conflict 
of authority.(w) 

The balance of authority seems to be in favour of preference share- 

(t) London India Rubber Co., 5 Eq. 519 ; Palmer’s Company Precedents, 9th 
Edition, Vol, I, page 795. 

(u) Crichtor's Oil Co., (1902). 2 Ch. 86 at p. 92. 

(v) Bnckley op. cit., 1 1th Ed., p 449 ; Bridgewater Navig. Co., (1891) 1 Cli. 
155 ; 2 Ch. 317 ; Bishop v, Smyrna Railway, (1895) 2 Ch. 265. 

(w) Buckley, op. cit, p. 450 ; Espueia Land Co.. (1909) 2 Ch. 187 ; Fraser v. 
Chalmers. (1919), 2 Ch. 114 ; National Telephone Co., (1914) 1 Ch. 755 at p. 772. 
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holders retaining the right to rateable distribution, (x) But the ques- 
tion must depend on the construction of the Articles and the terms of 
issue in each case, (y) 

The nature of the right of voting at meetings conferred by the 
Articles on preference share-holders must be stated in the Prospectus 
Tsee 93 (1) cl. (o)J. 

s What Articles should provide 

In framing Articles, regarding the rights of Preference Shares, 
the following points should be decided : — 

(1) Whether the dividend on Preference Shares should be cumula- 
tive or non-cuniulative. 

(2) Whether dividend should be payable on Preference Shares 
before carrying any amount to Reserve. 

(3) Whether or not, the Preference Shares carry the right to parti- 
cipation in surplus profits after a certain percentage has been paid to 
the Ordinary Shareholders. 

(4) Whether the dividend to be paid on Preference Shares is 
payable without any deduction for income-tax or not. 

(5) Whether they carry the right of voting, restricted or un- 
restricted. 

(6) Whether the Preference Shares have any preferential right 
regarding return of capital in a winding-up or in relation to a reduction 
of capital. 

(7) Whether there should be any priority in a winding-up for 
arrears of dividend. 

(8) Whether the company is to be at liberty to issue Preference 
Shares ranking in priority to or pari -passu with the original Preference 
Shares. ‘it has generally been assumed that where a company issues a 
series of Preference Shares, it cannot issue any shares ranking in 
priority or pari -passu with them unless on the issue, express powers 
so to do has been reserved in the Articles.’* — Palmer’s Company Pre 
cedents, 13th Edition, p. 811. 


Ordinary and Deferred Shares 


Ordinal* shares The orc ^ nar V share capital is that part of the original 
Hinaiysiai s. or in C r ease d sh are Ca i>ital to which no special right or 

privilege is attached. 


Deferred shares. 


Sometimes some fully or partly paid-up shares are allotted to 
founders or promoters or vendors of the company. (z) Such shares 
are termed Deferred Shares . The terms on which such 
shares are issued and the exact rights and privileges 
appertaining to them are fixed by the Articles of Association . Usually 
deferred share-holders are postponed to the ordinary share-holders in 
respect of dividends and in respect of participation in the assets upon 


fx) Colleroy Ltd., v. Giffard , (1918) 1 Ch. 144. 

(y) Palmer’s Comp. Free. 13th fid.. 80S. 

(z) Founder’s shares are now becoming rare, the usual practice now is to give 
founders fully paid-up ordinary shares. On founder's shares, see Palmers 
Company Precedents Vol. 1 p. 555. 

11 
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winding-up. The rights attached to such shares may vary considerabfy 
in regard to dividend, voting and in a winding-up. But the holders 
will be liable to contribute in a winding-up to the extent of the amount 
which may remain unpaid on the partly paid-up shares. The con- 
ditions and considerations on which such shares are issued must be 
mentioned in the Articles of Association . The Prospectus of the company 
should also state the number of deferred shares , if any, and the rights 
and interests of the holders thereof in the property and profits and 
their voting rights, if any. [Sec. 93 sub-sec. 1, els. (a) and (o)J. 

Redeemable Preference Shares 


The Act as amended in 1936 now provides for the issue of a 
new class of shares which are in several matters not subject to the 
ordinary incidents of shares. These are redeemable preference shares. 
They are issued on condition that the company may at its option 
redeem such shares, that is to say, buy them off. These shares hold 
an intermediate position between shares and debentures. When a 
company is formed by or for the benefit of a limited class of persons 
who may not be able to raise all the capital necessary they may raise 
part of the funds needed for the working of the company by issuing 
debentures. The money obtained thereby is a loan which the company 
remains liable to pay and debenture-holders being creditors are 
entitled on liquidation to be paid in preference to share-holders. 

On the other hand, if the whole money is raised by shares the 
interest for the company cannot be limited to the class of persons 
for whose benefit the company is started. The share-holders remain 
share-holders and cannot ordinarily be paid off until the company is 
liquidated. To enable companies to obtain necessary capital from 
outsiders without being burdened with a debt which must be repaid 
and which can be euforced against the company or being compelled 
permanently to share all the benefits with outsiders, it is provided that 
the company may issue preference shares on condition of redemption. 
As against debentuies, these shares have this advantage that unless the 
company is able to pay off this outside capital it is not bound to do so, 
the capital subscribed by preference share-holders not being a debt. And 
as against non-redeemable shares they have the advantage that the 
company may when it is in a position to do so pay off these outside 
shareholders and give the benefit to the class for whom the company was 
intended. Such redeemable preference shares are common in co- 
operative societies. 


Section 105 B provides that redeemable preference shares can 
be issued on some conditions namely, 


(i) 

Rules about 
redemption. 


Such shares cannot be redeemed except, (a) out of divisible 
profits of the company or (b) out of the proceeds 
of a fresh issue of shares made for the purpose of 
redemption or (c) out of the sale proceeds of any 


property. 


(2) No shares can be redeemed unless they are fully paid up. 


(3) Where shares are redeemed out of profits or by sale of property 
a capital redemption reserve fund shall be created bv transferring to 
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it part of the profits and the provisions regarding the reduction of 
share capital shall apply as if the capital redemption fund was the 
share capital of the company. 

(4) Where shares are redeemed from the proceeds of a new 
issue, premium paid to the holders of the redeemable shares must be 
provided out of the promts of the company before redemption. This 
premium cannot be paid out of subscribed capital. 

The section further provides that where a company has issued 
redeemable preference shares the balance-sheet must show the amount 
of such shares and the time of their redemption ; and where there 
is no fixed time what notice is to be given before redemption. 

Where shares are redeemed the company would be entitled to 
issue new shares up to the nominal amount of the redeemed shares 
as if the redeemed shares had never been issued and the provisions 
of Section 249 regarding Stamp Duty will not apply to this new 
issue as if it were fresh capital. 

Where new shares hav£ been issued the capital redemption 
reserve fund may be applied by the company up to an amount equal 
to the nominal value of the shares issued in paying up unissued shares 
of the company which are then to be issued to members as fully 
paid bonus shares. 

Subject to the provisions of this section a company may by its 
Articles make what conditions they choose for the redemption of 
redeemable preference shares. 

Acquisition of Shares 


Shares of a company may be acquired in one of the following 
ways : — 


Acquisition (l) By subscribing to the Memorandum of Association 

of shares. (see Chap. III). 


(2) B} r an application for shares, followed by allotment. 

(3) By transfer from another share holder, (b) 

(4} By succession on the death of a share-holder, (c) 

(5) By the issue of fully paid up shares in accordance with the 
Memorandum or Articles of Association. If the shares so granted 
are partly paid-up they do not vest except by acceptance by the 
share-holder. 


Sectioh 39, sub-sec. 2 of the Act provides that “every other 
person (except subscribers to Memorandum) who agrees to become 
a member of a company, and whose name is entered 
in its Register of Members, shall be a member.” 
So in obtaining a share, otherwise than by subscrip- 
tion to # the Memorandum, there must be (1) a contract 
and, (2) an entry in the Register of Members. 


How member 
ship may be 
aq aired. 


(b) See under Transfer and Transmission below. 
.(c) See under Transmission below. 
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Agreement to be a Member of a Company 

The Indian Contract Act, sec. 2 makes a distinction between an agreement 
and a Contract which is defined as an agreement enforceable bylaw. It is clear 
that what the Companies Act means by “agreement to be member of a Company 1 ' 
is a legally enforceable agreement or a contract under the Contract Act. 

To make an agreement enforceable at law all elements of a contract as specified 
in the Indian Contract Act must be present. 

These are, that there must be (!) free consent of parties, (2) the parties should 
be competent to contract, (3) the agreement must be for lawful consideration, (4) 
with a lawful object aud (5) not an agreement declared to be void by the Indian 
Contract Act (sec. 10, Contract Act). Free consent is consent not caused by 
coercion, undue influence, fraud, misrepresentation, or mistake of fact (secs. 14 — 22 
of the Contract Act). Competence of parties to contract is defined by secs. 1 1 and 
12 of the Contract Act. 

Consideration is thus defined by sec. 2, cl. (d) of the Contract Act : — 

“When at the desire of the promisor, the promisee or any other person has 
done or abstained from doing or does or abstains from doing, or promises to do or 
abstain from doing, something, such act or abstinence or i>romise called a con- 
sideration for the promise. 

Void agreements are defined in secs. 24 — HO of the Indian Contract Act. Be- 
sides, every agreement for an object which is illegal or immoral is void. 

In order that a membership may be valid, there must be a lawful contract of 
membership satisfying the above requirements between the intending member and 
the company by which the member proposes to be a member and the company 
accepts him as such. 

If there are any circumstances which would make the agreement void or void- 
able under the Indian Contract Act, the membership in that case would not be 
created or would be voidable, as the case maybe. Thus a contract of membership 
with a minor or a lunatic would be void altogether. (d) 

A proposal of membership induced by fraud or misrepresentation, <\g., in the 
Prospectus, would be voidable at the instance of the party affected. A membership 
purporting to be created without consideration, as when a free gift of shares is 
made by the company to a person would be altogether void. Allotment of paid up 
shares to a person in consideration of his services or transfer of property is however 
a contract for good consideration. 

No special form of agreement is necessary. 

Chitty, J., said, “there is no difference between a contract to 
take shares and any other contract. A formal agreement is not 
necessary. If, in substance, an agreement is made, the form is not 
material. ”(e) The agreement may thus be made merely by the conduct 
of the parties, as where a person by conduct induces the company to 
believe that he wishes to take shares and allows an allotment to be 
made with full knowledge. 

(d) Sec. 11, Contract Act; Mohori Bibee v Dhramadas. 39 Cal. 539, See, 
however, Fazulbhoy Jaffa r v. The Credit Bank of India Ld. t IX R. 39 Bom. 331, 
where it was held that an infant, who after attaining majority received dividends 
aud raised no objection to his name being included in the Register of members was 
estopped from denying that he was a shareholder. The case turns really upon a 
question of estoppel though their lordships also laid down that a minor as such 
could be a shareholder. 

(e) Ni col's Case , 29 C.D. 425. 
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Application for Shares 

The usual and the simplest method of agreement for taking shares 
is the application for shares and allotment thereon . The intending 
member makes an application which constitutes a proposal for member- 
ship and an allotment thereupon by the Directors of the company, 
constitutes an acceptance by the company of the proposal, 

A notice of allotment to the allottee or some other mode of 
communication of the fact of allotment is necessary, for an acceptance 
which is not communicated is not binding on the proposer. But the 
communication is deemed to be complete as against the proposer when 
it is posted or otherwise put in the course of transmission so as to be 
out of the power of the acceptor (sec. 4, Contract Act). Application 
forms are generally supplied by the company along with the Prospectus. 

Section 9(i as amended by the Act of 1936 now provides that 
it shall not be lawful to issue any form of application for shares in 
or debentures of a company unless the it is issued with a prospectus 
which complies with the requirements of section 93. 

This rule is made subject to two exceptions viz. in the case of 

(a) a bonafide invitation of a person to under-write shares. 

(b) in relation to shares and debentures which are not offered 
to the public. 

And the penalty of a fine up to Rs. 500/- is imposed for contraven- 
tion of the Section. 

Almost the same common forms are adopted by all the companies as share 
application forms. Two specimens of forms, which are generally used, are given in 
Forms No. 9 and 10 in Appendix H. 


The application is required to be signed by the applicant or by 


his duly authorised agent though it may be written by some other 
person. The authority for the signature may be verbal, 
for shares PPlyiU8 ’ ^ ie a PP^ cant or hi* agent should remit the application 
along with the application money as prescribed bj T the 
company’s Prospectus, to the company’s registered office or to its 
banker. The amount payable as application deposit tnav be any 


Amount that can 
be fixed as abdi- 
cation deposit. 


amount, not less than five , per cenu of the nominal 
amount of the sTTare ( vide sec. 1 0l , sub-sec. 3). The 
application form may be in the shape of a letter instead 
of the form prescribed by the company if it contains 


all the requisite particulars. 


An application is merely a proposal which becomes binding agree- 
ment only upon acceptance which is made by the allotment. So an 
application does not bind the company to anything. Nor is the appli- 
cant for a share bound by his proposal until its acceptance is communi- 
cated or put in the way of transmission to him. A proposal may be 
withdrawn at any time before the communication of allotment in the 
manner provided in sec. 4 of the Indian Contract Act. 

An application may be made, just like an offer in any other con- 
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tract, by an agent. If the agent has authority to contract on behalf 
... of the principal and his application is followed by 
agent Ca 10n * allotment, the contract becomes binding on the 
principal in the same manner as any other contract 
through an agent. In every such case the company should take care 
to be satisfied about the authority of the agent by insisting on 
the production of a power of attorney or other valid authority. An 
alleged agent who contracts for another without legal authority will 
•be personally bound under the contract he makes. So if an application 
is made by a person in a fictitious name or in the name of a person 
not sui juris , without proper authority to bind him, the company may, 
on allotment, hold the real applicant liable and the Directors would 
be entitled to substitute the name of the actual applicant for the name 
on the application. (f) 

When tlie application along with the deposit, which should not be less than 
f>% of the face value of the share and an admission fee, if 
Procedure on provided by the Articles and the Prospectus of the company, is 
receiving appli- received, it may be entered in a book called the Application and 
cation for shares. Allotment book to ascertain . the number of share applied for and 
the description of person who has applied. 

Each applicant is entitled to a receipt for the amount payable on application, 
either granted by tlie company or the company's banker, which he should retain. 
This receipt is generally required to be submitted when a share certificate is issued. 

The Directors have power to refuse any application without assign- 
ing any reason and such power is generally reserved by the Articles 
of Association. It would seem, however, that even if 
Eetter of Regie t> no Sltc h power is reserved by the Articles, the Directors 
have a free discretion to accept or refuse an application in the absence 
of anything to restrict such power ill the Articles. The applicants 
who have not been allotted shares are generally informed by a “Letter 
of Regret” along with the refund of their deposit less expenses of 
the refund. 

If the Directors do not allot the whole number of shares applied 
for, it does not amount to an unconditional acceptance of the proposal 
and therefore not a contract binding on the proposer unless he accepts 
the modified allotment. It is therefore usual and advisable to include in 
the form of application a clause to the effect that the applicant under- 
takes to accept the allotment of any smaller number of shares than 
applied for. Allotment of a smaller number on such an application 
completes the contract and does not require further acceptance by 
the proposer. 

Brokers and Underwriters 


Shares are generally disposed of by a company through brokers , 
who place or procure subscription for shares, without undertaking to 


Brokers and 
underwriters. 


take any shares themselves. Sometimes shares are 
disposed of by underwriting , which is really a species 
of insurance against non-subscription. The under- 


CD Sfur,VJn s Eq. 500 ; London and Bombay Bank, 18 
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writer agrees to take up the shares or any specified portion of the 
shares issued to the public in case such shares are not taken up by 

Commission in l 1,epublic w j thin , a specified tin,e - ^ either case the 
selling shares. broker or underwriter receives a commission which may 
be paid out of capital. The authority for the payment 
of such commission is given to companies by sec. 105 of the Act, 
.which runs as follows : — 

105. (1) It shall be lawful for a company to pay a commission to any person in 

consideration of his subscribing or agreeing to subscribe, whether absolutely or 
conditionally, for any shares in the company, or procuring or agreeing to procure 
subscriptions, whether absolute or conditional for any shares in the company, if the 
payment of the commission is authorised by the articles and the commission paid 
or agreed to be paid does not exceed the amount or rate so authorised and if the 
amount or rate per cent, of the commission paid or agreed to be paid is, 

(a) in the case of shares offered to the public for subscription, disclosed in 
the prospectus ; or 

(b) in the case of shares not offered to the public for subscription, disclosed 
in the statement in lieu of prospectus, or in a .statement in the prescribed 
form signed in like manner as a statement in lieu of prospectus and filed 
with the registrar and, where a circular or notice not being a prospectus 
inviting subscription for the shares is i.ssued, also disclosed in that 
circular or notice. 

(2) Save as aforesaid and save as provided in Sectiou lOftA, no company shall 
apply any of its shares or capital money either directly or indirectly in 
payment of any commission, discount or allowance, to any person in consideration 
of his subscribing or agreeing to subscribe, whether absolutely or conditionally, 
for any shares of the company, or procuring, or agreeing to procure, subscriptions, 
whether absolute or conditional, for any shares in the company, whether the 
shares or money be so applied by being added to the purchase money of any 
property acquired by the company or to the contract price of any work to be 
executed for the company, or the money be paid out of the nominal purchase 
money or contract price, or otherwise 

(:V) Nothing in this section shall affect the power of any company to pay such 
brokerage as it has heretofore been lawful for a company to pay, and a vendor to. 
promoter of, or other person who receives payment in money or shares from, a 
company shall have, and shall be deemed always to have had, power to apply any 
part of the money or shares so received in payment of any commission, the payment 
of which, if made directly by the company, would have been legal under this 
section. 

This section, 

(1) leaves intact the legal rights of a company to pay brokerage , 
under the law as it stood before the Act (sub-sec. 3) : 

(2) gives authority to a company to pay commission to a person 
(a) in consideration of his subscribing or agreeing to su scribe, whether 
absolutely or conditionally for any shares. (This includes commissions 
paid to underwriters , and the words are wide enough to include com- 
mission to be paid to other subscribers as well) or (b) procuring or 
agreeing to procure subscriptions to shares, absolutely or conditionally. 
(This includes commission paid to brokers and agents for procuration 
of subscription). 
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Provided that (a) the payment of such commission is authorised 
by the Articles , [It is not enough that such power is given by the 
Memorandum (g), j (b) the commission does not exceed the rate specified 
in the Articles, (c) the rate of commission is disclosed in the Prospectus 
or statement in lieu of Prospectus and in any circular or notice issued. 

This section thus authorises the payment of brokerage where 
it was legal before and the payment of commissions to underwriters 
and others for subscribing to or procuring subscriptions to shares, 
provided that such authority is given by the Articles and it is disclosed 
in the Prospectus etc. (h) The decision of the House of Lords in 
Ooregum Co. v. Roper , (i) which decided that the payment of such 
commissions out of capital was ultra vires as being in effect an issue 
of shares at a discount has been, to this extent, modified. 

Although the financial result to the company in paying commission 
and brokerage amounts to issuing shares at a discount, in theory 
it is an issue of shares at par. This section does not authorise the issue 
of shares at a discount but that is now allowed by the following section 
(see 105 A), so that the shareholder may get a share of a higher face 
value than the amount to be paid. 

Underwriting 


An underwriting agreement is an agreement by which the 
underwriter agrees to take up the shares underwritten if and to the 
extent that they are not subscribed by the public. 
Agreements of this character are often very useful to 
companies, as it saves a company from the risk of its 
shares not being subscribed to the extent necessary. If it so 
happens, they can then look to the underwriter to take up the 
shares unsold. 


Underwriting 

agreements. 


Generally speaking, underwriting agreements give to some person 
or persons acting on behalf of the company authority to apply in 
the underwriter’s name for shares comprised in the underwriting 
agreement which have not been taken up. This authority is irrevoc- 
able. (j) 


An underwriter’s liability to take shares varies according to the 
terms of the underwriting letter. It may give an unconditional 
_ . authority to apply in the underwriter’s name for all 

liability' ^ * shares within the agreement if they are not subscribed 
within a specified date. In that case, provided the 
letter has been accepted and notice given of the acceptance to him, (k) 
the person having the authority may forthwith apply on the expiration 
of the time limited in the agreement. If, on the other hand, the 
agreement binds the underwriter to take the shares, or to find 
subscribers, “if and when called upon" he will not be liable until he 
has first been called upon to subscribe or find subscribers. (1) 


(g) Republic of Bolivia Syndicate, (I DM), 1 Ch. 139 

(h) Sen Metropolitan Ass v, Scrimgeour, (1895). 2 Q.B. 604. 

(i) (1892), A.C. 125. 

(j) Carmichael’s Case. (1800). 2Ch. 042, ; Olympic Reinsurance Co., (1020), 1 
Ch. 582; (1920). 2 Ch. 341. 

(k) Rr parte Stark , (1897), 1 Ch. 575. 

(l) Ormerod’s Case , (1894), 2 Ch. 474. 
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An underwriting agreement like all other agreements is completed 
by acceptance and communication of the acceptance. The underwriting 
Utter is a mere offer and is not binding until its acceptance is commu- 
nicated as provided in sec. 4 of the Contract Act. (m) The acceptance 
may have been made verbally or by conduct and no formal letter of 
acceptance is necessary. 

Underwriting is resorted to in order to secure to the company 
the subscription to shares to the extent underwritten. If subscriptions 
Purpose of liav- 01 are deficient, the company can look to the under- 

ing underwriters. wr **- er to subscribe to or find subscribers for the shares 
unsold. It is essential therefore that the underwriter 
should he a man of substance who is good for the whole of the amount 
underwritten. (ml ) Underwriters are not necessarily brokers and do not 
undertake to secure subscribers. Their function as underwriters 
consists in insuring and guaranteeing the subscription. Thus, suppos- 
ing that a person underwrites an issue of shares to the extent of one 
lakh of rupees to be subscribed within two months, he is not bound to 
exert himself to procure the sale of a single share, but is entitled to his 
com mission on the full value of shares subscribed even though they 

may have been subscribed without any effort on his fart. He is thus 

distinguished from a broker who is entitled to his commission only oil 
the value of shares to which subscription has been procured by him. 

The underwriter’s liability begins only when the amount of shares 

underwritten by him have not been subscribed. In that case he has 
either to procure subscribers for the balance or to take them himself. 

A 11 underwriting letter is not usually given to the company but 
to its promoters or directors or some other person. This practice 
was due to the doubt which existed under the old law as to whether 
the company could enter into such agreements by which shares issued 
to the underwriters would in ef'Vct be issued at a discount. The 
present law, however, places all doubts on the question at rest and 
there is no bar now to underwriting agreements being made with 
the company itself. 

The amended section 96 provides an exception to the general rule 
that no form of application for shares can be issued by the company 
unless it is included in the prospectus in favour of an underwriting 
contract, so that an invitation to a person to enter into an under- 
writing contract may forward an application form which is not the 
form issued with the prospectus. The form of application is of course 
one to take so many shares in the company, but if the agreement is in 
substance one to underwrite and not to take the shares personally then 
the acceptance of this application will not lay the company open to the 
penalty in section 96, because the form was not issued with the 
prospectus. 

Form No. 14 in Appendix B gives an usual form of an under- 
writing letter. The terms of the agreement are a matter to l>e settled 


(ml Ex partr Star':. 0^*7), 1 Ch. at p. -V.B. 

(ml) A statement of the opinion of Directors about the sufficiency of the 
underwriter is now required to be included in the Prospectus. Sec ■*■> (1) {tw) 

12 
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Contents of 

underwriting 

letter. 


by mutual consent. The essential contents of the letter 
are (1) the number of shares underwritten , (2) the 


time within which the shares are to be subscribed, (3) 
an authority to apply in the underwriter’s name for the 
balance of shares underwritten which has not been taken up by others. 
If the whole of the amount underwritten is not subscribed within the 
time limited, the company cannot proceed forthwith to make an allot- 
ment of the balance. An application will have to be made and 
allotment made thereon. The letter of underwriting is required to be 
stamped as an agreement. The stamp duty on such a letter is Imperial : 
annas eight ; Bombay , C. Prov ,, Punjab : Rupee one ; Bengal , Madras , 
Assanit U. Prov. : annas twelve. 


Sometimes underwriters contract to have a certain number of 
shares allotted to them at par in lieu of their commission. 

The total amount paid as commission for sale of 
shares should appear in the balance-sheet till the whole 
1 e ' * amount is written off from profits (vide sec. 106). 


Issue of Shares at a Discount 


Under the law as it stood before the amendment ol 1936 
while it was competent for a company to pay commissions to brokers 
and underwriters it was not permissible to pay such commission 
to the share-holder himself for subscribing to the shares, in other 
words, the share-holders had to pay the full amount of the face 
value of the shares for getting allotment. 

The new section 105A however now permits the company to 
issue shares at a discount under some stringent conditions. This 
section is as follows : — 

“(l) Subject to the provisions of this section, it shall be lawful 
for a company to issue at a discount shares in the company of a class 
already issued : 

Provided that — 

(a) the issue of the shares at a discount must be authorised by 
resolution passed in general meeting ot the company and 
must be sanctioned by the Court ; 

(b) the resolution must specify the maximum rate of discount 
(not exceeding ten per cent, in any case) at which shares 
are to be issued ; 

(e) not less than one year must at the date of issue have elapsed 
since the date on which t lie company was entitled to 
commence business ; 

(dl the shares to be issued at a discount must be issued within 
six months after the date on which the issue is sanctioned 
by the Court or within such extended time as the Court 
may allow. 

(2) livery prospectus relating to the issue of the shares and 
every balance-sheet issued by the company subsequently to the issue 
of the shares must contain particulars of the discount allowed on the 
issue of the shares or of so much of that discount as has not been 
written off at the date of the issue of the document in question. 

(3) If default is made in complying with sub-section (2) the com- 
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pany and every officer of the company who is in default shall be liable 
to a fine not exceeding fifty rupees/’ 

Note(l) that shares cannot be issued at a discount until after 
one year from the commencement of business , (2) a resolution must be 
passed by the company authorising such issue, (3) it must be sanctioned 
by the Court , (4) the rate of discount must be fixed by the resolution 
subject to a legal maximum of 10 per cent. t (5) the shares must be 
issued within 6 months of the sanction of the Court . 

Allotment of Shares 


Acceptance by the company of proposal to take a share is ordinarily 
evidenced by allotment. No proposal with regard to taking shares by 
.. . ... application will be binding either on the applicant or 

i ng Vn allot iii ent” 011 tlie company until accepted by the company by allot - 
mcnt 9 the applicant being at liberty to withdraw his 
application at any time before allotment. Allotment means the appro- 
priation of a certain number of shares to an applicant by a resolution 
of a duly constituted board of directors or other person or persons 
authorised in this behalf. The shares are identified by their respective 
numbers, but it is not necessary to mention the distinguishing numbers 
iti the resolution or the letter of allotment. 

As already stated (supra p. 86) where an application has been 
made in a fictitious name or by an alleged agent without authority*, an 
allotment made will nevertheless bind the real applicant. 

Restrictions as to allotment 


There are legal restrictions as to the first allotment 
Legal rest rictions colll p all y. For this purpose sec. 101 of the Act 

nnMu/ ,S H ° should strictly be followed. The section as amended 
by the Act of 1936 runs thus : — 

“No allotment shall be made of any share capital of a company 
offered to the public for subscription unless the amount stated in the 
prospectus as the minimum amount which in the opinion of the 
directors must be raised by the issue of share capital in order to 
provide the sums or, if anv part thereof is to be defrayed in aii} T other 
manner, the balance of the sum required to be provided in respect of 
the matters specified in sub-section (2) has been subscribed, and the 
sum of at least five per cent, thereof has been paid to or received in cash 
by the company. 

(2) The matters for which provision for the raising of a minimum 
amount of share capital must be made by the directors are the follow- 
ing, namely : 

(a) the purchase price of any property purchased or to be pur- 
chased which is to be defrayed in whole or in part out of the 
proceeds of the issue ; 

(b) any preliminary expenses payable by the company and any 
commission so payable to any person in consideration of his 
agreeing to subscribe for or of his procuring or agreeing to 
procure subscriptions for any shares in the company : 

(c) the repayment of any moneys borrowed by the company in 
respect of any of the foregoing matters, and, 

(d) working capital. 

(2 A) The amount referred to in subsection (1) as the amount stated 
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in the prospectus shall be reckoned exclusively of an) r amount payable 
otherwise than in cash and is in this Act referred to as the minimum 
subscription. 

(2B) All moneys received from applicants for shares shall be 
deposited and kept in a scheduled bank as defined in the Reserve Bank 
of India Act, 1934, until returned in accordance with the provisions 
of sub-section (4) or until the certificate to commence business is ob- 
tained under section 103. 

(2C) In the event of any contravention of the provisions of sub- 
section (2B) every promoter, director or other person knowingly res- 
ponsible for such contravention shall be liable to a fine not exceeding 
five hundred rupees. 

(3) The amount payable on application on each share shall not 
be less than five per cent of the nominal amount of the shares. 

(4) If the conditions aforesaid have not been complied with on 
the expiration of one hundred and eighty days after the first issue of 
the prospectus, all money received from applicants for shares shall be 
forthwith repaid to them without interest, and, if any such money is not 
so repaid within one hundred and ninety days after the issue of the 
prospectus, the directors of the company shall be jointly and severally 
liable to repay that money with interest at the rale of seven per cent 
per annum from the expiration of one hundred and ninetieth day. 
Provided that a director shall not he liable if he proves that the 
loss of the money was not due to any misconduct or negligence on 
his part. 

(5) Any condition requiring or binding any applicant for shares 
to waive compliance with any requirement of this section shall be void. 

(6) This section, except sub-section (3) thereof, shall not apply 
to any allotment of shares subsequent to the first allotment of shares 
offered to the public for subscription. 

(7) In the case of the first allotment of share capital payable in 
cash of a company which does not issue any invitation to the public 
to subscribe for its shares, no allotment shall be made unless the mini- 
mum subscription ft hat is to sav) 

(a) the amount (if any) fixed by the memorandum or the articles 
and named in the statement in lieu of prospectus as the mini- 
mum subscription upon which the directors may proceed to 
allotment ; or 

(b) if no amount is so fixed and named the whole amount of the 
share capital other than that issued or agreed to be issued 
as fully or partly paid up otherwise than in cash has been 
subscribed and an amount not less than five per cent of the 
nominal amount ol each share payable in cash has been paid 
to and received by the company. 

(8) Sub-section (7) shall not apply to a private company or to a 
company which has allotted any shares or debentures before the com- 
mencement of this Act.” 

The object of this section is to ensure that the public may defi- 
x t t . f t nitely know before proceeding to subscribe, the amount 
ting legal restric- °* capital on which the company intends to proceed to 
tion. ‘ its first allotment, so as to judge whether the capital thus 

fixed is likely to be sufficient for the commencement of 


business. 
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The following points in the new section should be specially noted : 

(1) The new section lays down specific rules regarding matters 
which must be provided for by the minimum subscription . It is not 
open to the company to prescribe by its prospectus a minimum 
subscription which does not provide for meeting the expenses as specified 
in sub-section (2). 

(2) At least 5 per cent, of the minimum subscription must have 
been received in cash. 

(3) The minimum subscription mentioned in the prospectus must 
be exclusive of any amount payable otherwise than in cash. 

(4) It is now provided that moneys received from applicants 
for shares must not be spent but kept deposited with a Scheduled Bank 
against liability to re-payment under sub-section, if the conditions of 
allotment have not been fulfilled within 180 days after the issue of 
the prospectus. 

(r>) A new liability has been imposed upon promoters, directors 
and other persons to a fine up to Rs. 5<M )/- if the money is not kept 
deposited in a scheduled bank, in addition to their joint and several 
liability under sub-section (4) to repay the money within 190 days. 
Application of The provisions of section 101 do not apply to a 

8ec * 101 * private company. The above section will apply only : — 

(1) To companies which invite the public to subscribe for shares. 

(2) To public companies which on their formation do not invite 
the public to subscribe and have therefore to file a statement in lieu 
of Prospectus under sec. 98 of the Act. Sub-section (7) of section 101 
applies to such companies and no allotment shall be made unless the 
lequirements of clause (a) or lb) of sub-section (7) have been ful- 
filled. These limitations apply only to the first allotment of shares 
and not to any subsequent allotment. Further, the limitations of sub- 
section (7) do not apply to a company which has allotted any shares 
or debentures before the commencement of the Act. 

Points to be The following points have to be borne in mind iu 

observed in first case of the first allotment of shares : — 

allotment. 

(a) Where a company offers its shares to the public for subscrip- 
tion, the Prospectus issued under section 93 must contain 
particulars of the minimum subscription calculated to include 
the amounts required for the several purposes specified in 
sub-section (2). 

(b) In the case of a company which does not issue any invitation to 
the public to subscribe to its shares the minimum subscription , 
on which the first allotment should l>e made, is mentioned in 
the Articles of Association, or in the Memorandum arid named 
in the statement in lieu of Prospectus. Otherwise the whole 
amount of the share capital has to be subscribed before 
allotment can be made. 

As to the minimum subscription, it may be provided in the 
Articles that so manv shares or so many rupees worth of shares 
or a specified percentage of the issued capital will 
Minimum subs- constitute the mini m uni subscription on which the 
cription. company may proceed to allot. 
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But the clause must be explicit and it would be advisable to specify 
the amounts required for the several purposes specified in sub- 
section (2) . 

(c) Allotment can only be made after application money has been 
received in cash. If the amount is paid by cheque it should 
. be cashed before the allotment is made, (a) The 

application minimum amount of the application deposit cannot be 

money. ^ ess than five per cent, of the face value of shares applied 

for (see sec. 101 sub-sec. 3). 


(d) All moneys received from applicants must be deposited and 
kept in a Scheduled Bank until the certificate of commence- 
ment of business is obtained or until it is returned. 


M The first allotment must be made within one hundred and 
eighty days from the date of the Prospectus. If allotment 
cannot be made within that time by reason of the above 
Time limit. conditions not having been fulfilled the whole amount 
received from the applicants for the share has to be 
refunded without interest within one hundred and ninety 
days of the issue of the Prospectus. If such amount is not 
refunded within one hundred and ninety days the Directors 
shall be liable to pay the amount with seven pel* cent, 
interest. 


Any allotment made in violation of sec. 98 or sec. 101 is voidable at 
the instance of an applicant for shares and not void altogether (sec. 102). 

^ Aliy share-holder may avoid an allotment if made in 
lar allotmentf 11 " con t r avention of sec. 98 or sec. 101 irithin one month from 
the date of the Statutory Meeting of the company (under 
sec. 77) or where a company is not required to hold a statutory meeting 
or where the allotment is made after the statutory meeting, within one 
month of the allotment. If no notice of avoidance is given within that 
time the allotment stands good although it may be in contravention of 
sec. 101. To avoid the allotment, it is not necessary to bring a suit 
within the month. If notice of avoidance is given within the time 
and is followed by prompt legal proceedings, it is enough. (o) 

The Act nowhere lays down how and by whom the allotment has 
to be made. Table A, Art. 71, (which has now been made compulsory 
under sec 17,) provides that the Directors have all the powers of the 
company which are not required by the Act or the Articles to be exerci- 
w . . sed by the company at a General Meeting. Under this 

allotment 1 ; 1 3 6 article, the power of allotment , among other powers , 
would be vested in the Directors and can be exercised in 
accordance with the rules laid down in the Articles for the transaction 
of business by the Directors. Where the power is vested only in these 
terms in the Directors, they cannot delegate the powers to a committee of 
Directors, in spite of Art. 91 of Table A.(p) But the Articles mav 
expressly prov ide for delegation of this power, (q) as well as provide 

(n) Palmer’s Company Law. 9th Edition, page 107; Buckle y— Companies Acts, 
1 1th Ed. p. 89. 'this is no longer the law in England where, by sec. 39 (1) of the 
Act of 1929 receipt of a cheque by the company in good faith is good payment. 
That clause has not been adopted in the Indian Act. 

(o) National Motor Co , (11108), 2 Ch. 228. 

(p) Howard's Case, 1 Ch f>f>l. 

(q) Harris’s Case, 7 Ch. AS?. 
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for auy other mode of allotment, such as, for instance, authorising 
managing* agents to allot. Allotments so made in accordance with the 
Articles would be properly made. 

No time should he lost in despatching notice of allotment , as an 
applicant may withdraw his application and claim the payment of auy 
deposit towards the shares applied for before the notices have been 
posted. As pointed out before, acceptance can be effectively communica- 
ky wor d °f mouth or by conduct, even without 
meat. 1 ° ° su °h letter of allotment, but it is safe and prudent 

always to post a letter of allotment and to keep proper 
record of such posting. This may be done by an allotment letter as 
given in the Form No. 15 in Appendix B which is the one usually 
adopted, with counterfoils bound in a book and numbered consecu- 
tively. All letters of allotment must bear two annas stamp ( vide 
amended Stamp Act, Act XI y III of 1923 ). Such stamp may be 
impressed on the body of the allotment letter or may be affixed with a 
revenue stamp (r) of the value. 


A letter of allotment which is not duly stamped is not invalid 
and would be binding as ail allotment of the share 
both on the applicant for share and the company. But 
a penalty, under sec. 35 or sec. 61 of the Stamp Act, 
is payable if the letter is unstamped. 


Stamp on Allot 
me nt Letter 


The shares mentioned in the letter of allotment may be transferred 
on the basis of this letter befoie the share certificate is issued as it is 
an evidence that the holder possesses so many shares in the company. 


An allotment when made and duly communicated to the allottee, 
the manner previously described is irrevocable and binding on boflk 
the company and the member to whom the allotment is 
Binding foice of llla( ] e eV en though the allotment letter is never received(s) 
But if the allotment is not made within a reasonable time 
after the application it is not binding on the applicant. ft) 


in 


Allotment 
Letter. 


It is not essential to formally allot shares to subscribers of the Memoran- 
dum as they contract to become members by subscribing thereto and are 
liable as members without auy allotment. ( u ) 


Return of Allotment 


Return of 
allotments 


A Return of Allotment as provided b> sec. 10^ should he filed with 
the Registrar within one month from the date djfthe allotment and a 
fee of Rs. 3/- as prescribed in Table B is to be paid for 
filing this document. The form as given in Form 
No. XYT in Appendix A is the prescribed form 
for return of Allotment. If the return of Allotment is not filed within 
the specified time, the defaulting officer is liable to a fine not exceeding 
Rs . oOOf- per day during which the default continues. 

(r) Postage stamps are not now revenue stamps and cannot be used for this 

purpose, _ 

(s) Harris's Case, 7 Cli. *>N,. ^ 

(t) Carmichael’s Cases. IT Sim. IMatp. 1 >*>• hx fiartc Btnly. a Eq. 428. 

(u) Evan s Case, 2 Cli. 427; LondonCoal Vo., ft C.D. 525. see however .185 
I. C. 501, 1K5 I. C. 712 and contra 177 1. C. 577. 
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Consideration for Allotment 

Where the Articles provide that a certain number of shares 
shall be allotted to any person in consideration of property transferred 
or services rendered, it is necessary to have a proper 
htlly^^partw allotment to give effect to this. Form No. 16 in Appen- 
pald-up shares, dix B may be adopted for the Letter of Allotment in 
such cases. It is only when the allotment is accepted 
by the applicant that a binding agreement is made and the shares 
become vested in the allottee. Without such allotment, the mere mention 
in the Articles does not vest the shares, nor, it would seem, is any 
one entitled to claim to the allotment against the company by virtue 
of any pre- incorporation contract or of any statement in the Articles, 
though he has his remedy in damages against promoters for breach of 
contract. This letter must bear two annas stamp as is the rule in case 
of a Letter of Allotment. 

An allotment like this can only be made in pursuance of a formal 
contract on due stamp(v) setting out that they are 
made in consideration of some property or rights 
shares. acquired by the company. I he contract must state 

full particulars of the considcration.fw) 


A specimen of the form for the contract is given by Form No. 17 
in Appendix B. The contract (together with the contract of sale or 
for services or other agreement which constitutes the consideration) 
is required to be submitted to the Registrar for his inspection along 
with the Return of Allotment noting down the fact on the Return of 
Allotment in the space provided for the purpose i vide sec. 1U4 sub- 
section 1, clause (b ). J 


When an allottee remits the dues on allotment call, he will he 


entitled to a receipt either from the company or from its banker, 


Allotment 
money receipt. 


case may be. This receipt, the allottee must 
to be exchanged for the share certificate. 
No. 18 in Appendix B may he adopted for such a 


as t he 
retain 
Form 
receipt 


with counterfoils and numbered consecutively. This receipt also 
should bear one anna stamp (vide Article 58 of Indian Stamp Act) if 


the deposit exceeds Rs. 20. 


Members or Shareholders 


In the case of a company, limited by shares the word member 
is a synonym for, the word shareholder and vice versa j lx) 

(v) Imperial, anna? eight; Raw bay, ('. Prov., Punjab, Rupee one; Bengal, 
Madras, Assam, U. Prov , annas twelve. 

(w) An allotment made without consideration is void, for the Act imposes 
on shareholders the liability of paying the value of tin* shares in full. 

0 ore gaum , V Paper, (1892). AC, Moselev v I\ i/lyf ini ’in Mines, (1001), 2 Ch. 
108. But the company may take other considerations in lieu of cash. This con- 
sideration must be real and not illusory and must be valuable consideration as 
defined in the Contract Act. So long as the consideration is valuable and the 
company considers its value to be equal to the amout of shares issued, it is not 
usually material that the value of the consideration is ov*r-estiurtted or 
exaggerated. Otregaum v. Riper. But there are limits beyond which the 
Courts would refuse to go and a consideration which is on tire lace of it grossly 
inadequate would not support an allotment. Hongkong China Oa< /.Vi,, (ION), 

1 Ch. 527. 

(x) Vide Palmar’s Company Law, Oth Edition, Page HU. 
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Definition of Section 30 of the Act defines the word member 

member . as follows : — 

(1) The subscribers of the Memorandum of a company shall be deemed to 
have agreed to become members of the company, and on its registration shall be 
entered as members in its Register of members. 

(°) Every other person who agrees to become a member of a company, and 
whose name is entered in its Register of members, shall be a member of the 
company. 

Hence, automatically, on registration of the company a subscriber 
to the Memorandum becomes a member ; and, in case of other members, 
membership will be constituted by a proposal , an acceptance by the 
company and entry in the Register of Members. To constitute member- 
ship, entry in the Register of Members is ordinarily essential. But 
where membership has been acquired by a proper contract as by 
signature of Memorandum or by allotment of shares on application, and 
registration has not been made by mistake, fraud or negligence, the fact 
of 11011 -registration would not take away the member’s rights or 
obligations.(y) 

Where the register is not accurate, the Court has the power to 
rectify the register, either before or after winding up (see sec. 38). 
This is made on the assumption that a person who is already a member 
has been improperly left unregistered or that a person who is not a 
member has been improperly' registered. The liability of such persons 
whose names have been improperly left unregistered must be taken to 
have accrued as from the date when the right to registration arose. It 
follows that while registration is most important, it is not conclusive. 

As Lindlev J. observes, “The true view of the Act we take is as 
follows: 1. If a proper register is kept that register is prima facie 
evidence that a person whose name is on it is a shareholder, 2. If 
in addition it is proved that such person has become, by subscribing 
to the prescribed sum or otherwise, entitled to a share in the company, 
the evidence that he is a shareholder is conclusive, 3. If there is no 
register, or if the register is so defective as to be inadmissible in 
evidence, other evidence must be adduced to prove that a person 
is a shareholder. ”(z) 

Who may become Members 


Who may become a member is a question which may naturally 
arise. The following persons may be members : — (l) any person 
not under disability, (2) any infant, ( see below ), 
mmef 11 ? 5 ? beC ° me ^ any woman, (4) any corporate body, if autho- 
mmtjet rised by its Memorandum of Association and (5) 

several persons jointly. 


In allotting shares, care should be taken to examine the solvency 
of the ax>plicant and so far as possible, not to make allotments to 
persons who have not the means to pay the calls 
General consi- regularly, otherwise the company may be in difficulty 
inadeTn aHotthig when in need of money. Particular attention should 
Shares. therefore be given to the applicant’s occupation. There 

is no difficulty in allotting shares to males of full age. 


(v) See infra under Register of Members. 

(y.) Portal v. Emmetts, 1 C.l'.D. 201 : 1 C.P.D. h(>4. 


13 
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There is some risk in allotting shares to a female unless she owns any 
property in her own right, for without it the company would have no 
security for the payment of calls by her. 

Membership of The question of the membership of infants is 

infants. not free from difficulty. 

In England “an infant may become a member of a company and 
hold shares either by subscribing the Memorandum of Association(a) 
or by taking a transfer of shares(b), but the company has power to 
refuse to accept a minor as shareholder or transferee of shares(c) and 
should always do so where a liability attaches to the shares, for the 
infant can, on attaining majority, repudiate the shares if they are then 
burdensome(d)”— I Gore-Brown’s Handbook, p. 86 (35th. Ed.)J. 

In England an infant’s contracts were before the Infant's Relief 
Act voidable onty and not void and even under that Act it is only 
some specific contracts which have been made void altogether. In 
India however contracts of infants, except for necessaries are altogether 
void.(e) As pointed out before (supra p. 27) signature of a memorandum 
of association by a minor is altogether void in India. So too would a 
transfer to a minor be void, being a contract. 

A minor may however acquire a share as moveable property by 
inheritance or bequest. That would necessarily carry with it member- 
ship of the company, as also liability in respect of the shares of the 
company. 

Even in India however an infant may contract through his guar- 
dian and in a proper case a purchase of shares by an infant through his 
guardian would be valid. Even then, there is always a possibility of 
the infant repudiating the contract by proving proper grounds for repu- 
diation, and companies should, where there is a liability attaching to 
the .shares, be well advised to refuse to register the transfer. It seems 
doubtful whether in such a case, where the guardian purports to act as 
guardian, the company can register the guardian himself as shareholder, 
in the absence of any circumstances showing that the guardian under- 
took a personal liability.(f) The proper course in such a case would 
therefore be to refuse to register the transfer unless an adequate indem- 
nity is obtained from the guardian personally. 

Where an infant acquires a share through a guardian as well as 
where he acquires a share by inheritance or bequest, the ownership of 
the share belongs to the infant and it is the infant who is to be put on 
the register as the shareholder, and not his guardian. He cannot 
function otherwise than through his guardian, but he is nevertheless 
himself the member. The guardian would act for him just as an attor- 
ney might act for an adult shareholder, only his power to act would 
arise not out of a contract but under the law. 

The position is the same when an infant or a disqualified proprie- 

(a) Re Laxon <fc Co., (1892) 3 Ch. 5555 ; Nassau Phospaie Co., 2 Cli. 610. 

(b) Lttm sden ’ s case , 4 C h . 31. 

{c) Symon's Case, 5 Cli. 298; Costello’s case, 8 Eq. 504. 

(d) Dublin ( ( ; Wicklow & Co. v. Black, 8 Kx. 181 ; Ebbett’s case 5 Ch. 302 ; Re 
Laxon & Co. supra. 

(e) Mohori Bibee v. Dhunnadas, 30 3. A. 1 14. 

(f) Massey and Griffin's Case, (1907) I Ch. 582. 
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tor is under the Court of Wards. The ownership of the share still 
vests in the ward, the Court of Wards only “takes 
Court^f 'wards charge” of the property and has, under the statute, the 
sole power to manage or dispose of his property. Cases 
have been known in which the manager of the Court of Wards has 
applied to have his name registered in the place of the Ward, as if the 
taking charge of the property by the Court of Wards had the effect of 
‘vesting’ the property in it. Such applications are entirely misconceived. 
Tne assumption of charge by the Court of Wards gives rise to certain 
statutory rights to the Court or its manager in dealing with the pro- 
perty, hut the property vests nevertheless in the ward. The ward 
therefore is the only person who is entitled to be on the register. The 
pi oper course w r ould be for the manager to give notice to the company 
that the management has been taken over by the Court of Wards and 
that he has been appointed manager. Thereafter the manager would be 
entitled to exercise all statutory rights on behalf of the ward in respect 
of the share and the company would be bound to recognise the manager 
as the sole person competent to act for the shareholder ; and further, 
the company or its directors would be liable for any loss occasioned by 
their recognising or acting upon a transfer or other disposition of the 
share by or for payment of dividend to any person other than 
such manager. 


There seems to be a practice in some companies of insisting on 
registering the guardian or the manager of Court of Wards as the 
shareholder. This practice is entirely unjustified, as the share dues 
not legally vest in the guardian or manager, he is only the statutory 
agent of the shareholder. He cannot therefore be entered as a member. 
And the registration of such person as member can only lead to 
complications, as the company cannot recognise any trusts*- the result 
being that the real owner of the share may be put into difficulties in 
the matter of enforcing his rights and obtaining a transfer of the 
share in his own name when he becomes sui juris. 


Some companies provide in their articles that no infant may be 
registered as a member. Where the articles so piovide the company 
can refuse to register a transfer in the name of an infant even though 
the transfer may have been executed oil behalf of the infant by its 
properly constituted guardian. But in such a case the company 
cannot register the guardian as the shaieliolder, for the 
simple reason that the guardian is not a shareholder. While thus 
the company may refuse to register transfers it is more than 
doubtful whether the company can on the basis of such ail article 
refuse to register an infant who has obtained a share by inheritance 
or bequest. In such a case refusal to register would be tantamount 
to a forfeiture of the share already vested in the infant by law' and the 
articles cannot provide for forfeiture of share on such grounds, (see 
infra under Forfeiture i. Nor can the company insist by virtue of such 
an article that the guardian of the infant shall be registered in he 
place of the minor shareholder, because the share does not vest in the 
guardian and under sec. 33 the company cannot recognise any trust. 
Where such an article exists it must be rgarded as limited to cases ot 
transfer oulv. Its application to cases of transmission by death would 
make it ultra vires and the clause would lie repugnant to the right ot 
ownership of the shareholders. 
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Corporations as Members 

It is quite legal to allot shares to a corporate body, if such corpora- 
tion is authorised by its Memorandum of Association to be a member of 
another company. A ‘corporation sole’ like the Bishop 
ft^members 8 Calcutta cau v &lidly become a member of a company 

ib 1 e ~ by his office name, and though the incumbent may 

change from time to time, it would not affect the membership. It is 
different however with holders of other offices who are not corporations 
sole for they are not ‘persons’ in law. Thus “the Collector of 24 Per- 
gunnalis” or the Secretary of an Orphanage as such cannot become a 
member. Where a share is allotted to a person who holds the share 
as the holder of an office, the company can only allot to and register 
him by his name and will disregard his fiduciary character. When 
the officer changes, it will be necessary to execute a transfer of the 
share to his successor. Several persons, jointly, may become members 
and in such a case though all the names will appear in the Register of 
Members, the Articles usually provide, for convenience, that notices, 
reports and other publications intended for the members will be issued 
in the name of the person whose name stands first in the Register of 
Members. A partnership firm, as such, cannot be a member, as in law 
such a firm is not a person ; but the individual partners of the firm 
may be joint members and it would seem that as partners can contract in 
the name of the firm, if a company accepts a partnership firm as 
member, the effect of this would be to constitute the partners of the 
firm joint members and the company cannot repudiate such member- 
ship as bad in law.(g) It is doubtful whether it would be proper to 
register shares in the name of a Society or Trust Fund formed under 
the Societies Registration Act of 1 8H 1 . Although it is a corporation, 
the property moveable or immoveable belonging to the society vests 
bylaw in the Trustees and not in the Society as a corporate body. It 
would be proper, in such cases, to register shares in the personal names 
of the trustees and disregard their fiduciary character. 

Liability of Members 

The liability of the subscribers to the Memorandum to pay the 
amount of shares subscribed is absolute . When the Memorandum is 
registered, the subscriber cannot repudiate his subs- 
cribers*' lo°t he' criptioh on the plea of misfeasance or misrepresentation, 
Memorandum an ordinary applicant for shares may withdraw his 

application by giving notice of withdrawal at any lime 
before the allotment is made . The liability of a subscriber to the Memo- 
randum on the other hand to pay for the full value of the shares there 
subscribed cannot be repudiated or in any way extinguished, except 
where the full nominal amount of the share capital has been allotted 
to others. For his membership he requires no allotment, and no entry 
in the share register though, as a matter of practice, it is always 
necessary to enter his name on the share register which should be a 
complete and self-contained record of the shareholders and sec. 31 
requires the company to maintain a register of all members. While 
thus the company is bound to enter the name of the subscribers in the 

<g) Buckley's Companies Act. 1 1th Ed., p. 5fi. 
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share register, such entry is not a condition precedent to the acquisition 
of membership by the subscribers. 

The liability of the subscriber to take the shares subscribed for 
will be taken to be satisfied if a larger amount of shares is subsequently 
allotted to him without reference to the subscription of the Memorandum 
provided that the shares allotted are not paid-up shares but such as he 
has to pa} 1 * * * * * 7 for. The liability is not satisfied by taking the same or even 
larger amount of shares from other shareholders as the contract is to take 
the shares from the company .(h) The subscriber cannot escape liability 
by showing that he was induced to subscribe by reason of misrepresenta- 
tion made by promoters. (i) 

With regard to the time-limit for enforcement of the liability, in 
an English case a subscriber was held liable after nine years of his 
subscription ;(j) but having regard 10 the provisions of the Indian 
Limitation Act (Schedule I Art. 115) it is doubtful whether that case 
is good law for India. If a subscriber dies before the payment of his 
share money, his estate will remain liable for the money. 

The liability of a member in a limited company is to the extent 
of the value of the shares he holds and nothing more. In case of 
winding-up of the com pan}' a member is not required to contribute any- 
thing more than the outstanding liability on account of his shares 
(vide section 156). 


The liability is to pay the amount of the share capital according 
to calls made in accordance with the Articles of Association . As each 
call is made the liability attaches from the date on 
member ° [ which the call is payable in terms of the notice. A suit 

for the recovery of the calls must be made (Sch. 1 Art. 
112 of the Limitation Act) within three years from the date on which 
the call is payable, after which it becomes time-barred and cannot be 
recovered by the company itself. But upon winding up a new cause 
of action accrues to the liquidator and he may now, under the amended 
Act, sue for the amount called by him within three years of the call, 
bv him. [see. 159 (l ) j. 


How member The membership of a company may be terminated 

ship in a coni in any of the following ways : — 
pan 3 T may evase. 


(1) By the shareholder transferring his shares to other pci sons. 

In such a case the transferor ceases to be a member as soon as the 
transfer is registered, but not before. Even alter the registration of 
the transfer the transferor remains liable as a past member in case of 
a winding-up of the company within a year from the date ol his ceasing 
to be a member (section 156). 


The object of thus extending the liability of shareholders is to protect 
the company and its creditors against main fide transfer to men of straw to escape 
liability on liquidation. If the company is wound up within one year of trausfer 
and the unpaid share-money is not recovered from the transferee the transferor 

may under this section be compelled to pay to the extent required, on windiug- 


(h) 

(i) 

(j) 


Palmer's Company Law, p. 102; Buckley s Companies 

Buckley, op. cit.. p. 40. 

Esparto Trading Co., 11 C.D. 191. 


Act, 1 1th Rd. p. .‘19. 

» 
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up. The section makes' no exception in favour of bona fide transfer; liability as 
past members under the section is absolute. 

(2) By his shares being forfeited .(]) 

(3) By the shares being sold by the company to enforce its lien t 
if allowed by its Articles, for debts of the member to the company and 
the purchaser being registered as holder in his place. The same result 
would follow when the shares are sold in execution of a decree by 
any other creditor, provided that the transfer is recognised by the 
company and the transferee registered as a member. (m) 

(4) By death , On the death of a shareholder, his heirs, executors 
or administrators are entitled to be registered as shareholders oil satis- 
factory proof of their title by succession in the manner provided by 
the articles. It is safe for the company to require proof by the pro- 
duction of the Probate of the Will or Letters of Administration or a 
Succession Certificate or a certificate of the Administrator General. 
The production of such proof is not absolutely essential. The Directors 
may in a proper case register the successor without such proof at 
their own risk. The estate of the deceased member will be lial.le to 
the company for the outstanding balance of calls payable on the shares 
if there has been no transfer to the heirs or legal representatives. (m ) 

(5) By a valid surrender , As the effect of a surrender would 
be a reduction of share capital, it cannot be done except by following 
the procedure in section 55 and the following sections for reducing 
share capital, except where the surrender is without consideration, 
where forfeiture has been incurred but not formally made.fn) 

(6) By rescission of the contract of membership on the ground of 
fraud, misrepresentation or mistake. This case seldom arises and it is 
very difficult for a shareholder to get relief on this ground when the 
shares have been allotted and the notice of allotment issued. A sub- 
scriber to the Memorandum cannot repudiate his shares on this ground. 

Rescission of Contract of Membership 

A person who agrees to becone a member of a company acquires that position 
by virtue of a contract. In order therefore that the membership should arise, it 
is essential that all the elements of a valid contract as defined in the Indian Con- 
tract Act should be present. (o) 

W here the essential elements of a contract are wanting, there is no membership 
and even if a person has been entered in the register as a member he does not 
acquire the status or the liabilities of nembersliip. Thus where the person in 
question has not the capacity to contract, or where the application for share has 
been withdrawn before allotment, or where the agreement is for an illegal purpose 
or consideration no valid contract of membership comes into existence although 
allotment should have been made. 

Where the agreement is made under circumstances in which it would become 
voidable under the Indian Contract Act, the party at whose instance the contract 
is voidable can rescind the contract by taking proper steps. Although under the 

(I) See post under Forfeiture of Shares. 

(in) See post under Transfer xtnd Transmission, 

<n) Jtoickley, op. c it . , 11 Kd. p. 102 — 4. 
to) 'ft supra p. 84. 
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general law of contract a voidable contract can be avoided by notice to the other 
party, it would seem that in the case of a contract of membership, a shareholder 
in whose name a voidable allotment has been made can avoid the contract only by 
giving notice of avoidance ( within one month of the first Statutory Meeting in 
cases under sec. 102) and following it up by legal proceedings either by way of suit 
or an application for rectifiction of the Register of Members under sec. 38 of the 
Companies Act. Under the general law of contract a person who has been induced 
to enter into a contract by fraud, misrepresentation or mistake can either rescind 
the contract or accept the contract and sue for damages. But in the case of pur- 
chase of shares of a company his only remedy seems to be to rescind the contract. 
He cannot, as in the case of sale of goods, retain the shares and sue the company 
for damages, (p) 

Subject to these differences the right of a shareholder to rescind the contract 
is the same as that of any other contract and he would be entitled to rescind the 
membership where the contract has been made under circumstances which would 
make it voidable under the Indian Contract Act. 

The class of cases in which occasion for rescission most commonly arises in 
company law is that at misrepresentation in the Prospectus. The prospectus is a 
representation by the company with regard to its objects, resources, liabilities and 
prospects and forms the basis of the contract between those who apply for shares 
on reading the Prospectus and the company. Where therefore there has been 
fraudulent misrepresentation ora misrepresentation of material facts which lias 
induced a shareholder to apply for shares, the shareholder so misled has the 
right to rescind the contract, provided that he applies within a reasonable time 
after he comes to know of the fraud or misrepresentation. (q) 

A fraudulent misrepresentation, that is. a false representation which is known 
to the person making it to be false oris not believed by him to be true and 
which is made with the object of deceiving the other party, is always a ground for 
rescission Butin the case of other representations, in order to entitle a party 
misled by it to rescind the membership, it must have been a misrepresentation 
of or suppression of a material fact and must have actually misled the party seeking 
relief. Whether a person was actually misled is a question of fact.(r) 

The Court will not grant relief where there is no real deception but tile 
party seeking relief was simply joining with other speculators in taking risks. (s) 
But it is not necessary that the misrepresentation complained of should have 
been the sole inducement to the applicant to apply for shares It is enough that 
it was an inducement. (t) 

Even a partial misrepresentation is a sufficient ground for rescission. (u) 


Except on above conditions, a member’s name cannot be removed 
from the Register of Members or his right as a member repudiated, 
provided he paid the calls regularly, however unpleasant he may be to 
the company or to the management. 


(p) Honldswork v. Glasgow Hank, 3 A. C. 317 ; Addlestone Linoleum Co., 37 
C.D. 191. 

(q) Reese River Co., Smith's Case, 2 Ch. t>04 at p. 0u9 ; Downes v. Ship, 
b.R, 3 II L 343. 

(r) Aaron's Reefs v. Tuiss, (1890), A C. 273 at p. 280; Macleay v. Tait, 
(1890), A.C. 24 at p. 28. 

(s) Jennings v. Broughton, 5 I)e G. M. & G. 126 at p. 140. 

(t) Ed gin ton v. Fitzmauricc, 29 CM). 459 ; Arm son v. Smith, 41 C.D. 348. 

(u) Clermont v. Talsbnrgh, r Jac. & W. 112; Adam v. Newbigging , 18 
A.C. 308. 
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Whenever a member ceases to be so, the date of his cesser of 
membership shall be noted down against his name in the Register of 
Members in the column provided for the purpose (vide sec. 31, clause iii). 

In registering transfers of shares resulting in the cessation of 
membership of a shareholder, the Directors and the Secretary should 
take particular care to see that at no time the number of members falls 
short of the statutory number i.e., below seven in the case of a public 
company or below two in the case of a private company. Under sec. 
147 of the Act if a company carries on business for six months after 
the number is so reduced, all the members who are cognisant of the 
fact become personally liable jointly and severally for all the debts of 
the company contracted during the period. 


Register of Members 

Particulars to be A Register of Members must be kept according 

Register of” * ** *° ^e Act as P™vided bv vsec. 31. Under that section 
Members. the following particulars must be contained in the 

Register of Members : — 

(/) the names and addresses and the occupations , if any, of the 
members, and, in the case of a company having a share capital, state- 
ment of the shares held by each member distinguishing each share by 
its number and of the a man nt paid or agreed to be considered as paid 
on the shares of each member ; 

(//) the date at which each person was entered in the register as a 
member ; 

[iii) the date at which any person ceased to be a member . 

Form No. 21 in Appendix B is in conformity with the Act and 
may be adopted for a Register of Members. 

By sub-section 2 of section 31 a company is liable to a fine not 
exceeding Rs. 50f- for everyday during which the default continues, if 
any irregularity has been made in keeping this book in compliance with 
the requirements of the Act. 

A separate share ledger, 'keeping a folio for each member, is gene- 
rally kept as subsidiary to the register, though not required by the Act, 
for facility of work. In some companies, this book is 
Share Ledger treated as the Register of Members as it also contains all 
the requisite particulars as prescribed by L, aw. Form 
No. 22 in Appendix B may be adopted for a share ledger. 


Section 31 A now requires a company having more than 50 mem- 
bers to keep an index of the names of the members of the company, 
unless the share register is kept in such a form as to constitute in itself 
an index. There is no special form laid down, although 
the index may be a card index, but what is necessary 
is that the index should contain with regard to each 
member sufficient indication to enable the account of that member in 
the register to be readily found. It is also provided that for default 


Index of 
members. 


in complying with this provision a company and every officer responsible 
shall liable to a fine. 
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The Register of Members shall be kept ready at the registeied office of the 
company just after the registration of the company, as the names of the subs- 
cribers to the Memorandum are to be entered in it when the 
Register of e company is granted incorporation. Of course, the non-entry 
Members* °f the name of a subscriber of Memorandum in this register 

will not reduce his liability for the shares lie subscribes. As 
regards other members their names should be entered in it only when allotment 
has been made and communicated to them, or a transfer of shares in their favour 
has been recognised by the Board of Directors, as it is upon such allotment or 
recognition that their membership becomes complete. Section 40 of the Act 
provides that Register of Members shall be the prim a facie evidence of any matter 
by this Act directed or authorised to be entered therein. 


Care should he taken that entries in the Register of Members arc 


promptly and 

Rectification of 
Register of 
Members. 


accurately made , as delay or inaccuracies may* lead to 
expensive law suits {vide section 38). If the name of any 
person is fraudulently or without sufficient cause entered 
in or omitted from the Register of Members of a com- 


pany, the person aggrieved or any member of the 
company or the company may apply to the Court for modification of 
the Register. The Court has discretionary power in dealing with such 
an application. It may grant damages, if any, sustained by the ag- 
grieved party, or make order as to costs. Mere negligence of a clerk may 
lead to a costly litigation. If there has been any rectification in the 
register, the fact should be communicated to the Registrar {vide 
sec . 39). 


Section 3»S gives a summary jurisdiction to the Court to effect a correction 
in the register. This jurisdiction is not limited to the circumstances stated in the 
section. Thus the Court can rectify the register by ordering 
Scope of sec. .‘>8. the entry of names of joint-holders of shares in a manner 
consistent with the constitution of the company where it is 
different from the manner of entry adopted by the company (v) 

This is a summary power given to the Court ami is invoked by an application 
in Chambers. Apart from this, a shareholder whose name has been improperly 
omitted or a person, whose name has been improperly entered as a shareholder, 
can have his remedy 1>v suit ami. where the contest is essentially one of dispu- 
ted title between conflicting claimants involving complicated questions of title, 
the Court has power to refuse to act under this section and refer the parties 
to a regular suit.(w) But the Court has power under this section not only to 
order rectification where there is default of the company and relief is sought 
against the company bv a member but also where the conflict is between rival 
claimants. 

The jurisdiction arises (I) where the entry or omission is made without 
sufficient cause and. <‘J) where default or unnecessary delay takes place. The 
expression without sufficient curnse has been very broadly inteipreterl. If, upon 
a decision of a question of legal title, it is found that the right name is not 
registered or if allotment is made by an improperly constituted Board and the 

(v) Hums v. Siemens Bros., ( l *.H D) , 1 Ch. 

<w) Ruby Consolidated Mining Co., Askew's Case 9 Ch. 04; Stewart's Case. 
L.R. I Ch, at p. 58! >; Word A Henry's Cose, 2 Ch. J31. 

14 
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allottee is aware of the irregularity and chooses to exercise his right to rescind, 
or if a man is induced by fraudulent misstatement or suppression of facts to 
become a member of thecoinpany.it has been held that the Court has jurisdic- 
tion to order rectification on the ground that the entry has -been made or 
omitted without sufficient cause, (x) The effect of these decisions is that 
wherever there is a right of rescission of the agreement of membership the 
person affected can apply under this section for rectification of the register, (y) 

The question as to what constitutes unnecessary delay is to be judged with 
reference to the facts of each case. A transfer which is not open to any objec- 
tion ought to be confirmed by the Directors at the first meeting at which it can 
be done. Failure to do so in the absence of any reasonable cause, constitutes 
unnecessary delay (z) But before a person can apply for rectification, his right 
of rectification must be complete. Thus where the Articles require some things 
to be done for a valid transfer and those things have not been done or where the 
Articles give the Directors a discretion to accept or refuse to recognise a transfer, 
and they had no opportunity for exercising that discretion, the light of the 
transferee has not arisen and he cannot claim rectification. (a) But where the 
Directors have had opportunity and there is evidence that no objection to the 
transfer exists the Court can presume that the Directors would approve and order a 
rectification. (b) Default or delay on the part of the person seeking relief would 
be a bar to rectification after winding-up. But where the rectification ha^ not 
been made for the laches of the company the default of the shareholder will not 
be a bar.(c) 

The section applies even after winding-up (see sec. INI). The power can be 
exercised after winding-up at the instance of any contributory or of the company 
or of the liquidator. But as between vendor and purchaser of shares under a 
purchase aftei the winding-up commenced the Court will not rectify except upon 
strong ground.(d) 


This is an enabling section and only empowers the Court to rectify the 

register by a summary process. It neither excludes the possibility of rectification 

by a regular suit or a mandamus nor limits the inherent power 

Inherent powet () f the company to correct its own register where there is an error , 
t.o current. ( 

without any reference to the (' ourt . Where the Directors are 
satisfied upon representation by a shareholder or otherwise that an incorrect 
entry has been made in the Register, there is nothing in law to prevent their 


(x) Per Giffard L J. in Ex parte Kintrea . 5 Ch. 95 at page 99; Ex parte Shew 

2 Q.B.D. 463: Sly Spink &Co. t ( 1 9 1 1), 2 Ch. 430; Kelly C.B. in Ex parte Ward, h R. 

3 Kx. p. 180. 

(y) See supra under Rescission of agreement of membership. 

Hill' 

(1885) 

W 

2 Eq. 564*, Hercules Insurance Co , 9 Kq. 589. 



(a) In re The Indian Specie Bank, Ld., I.LR. 40 Bom. 134, where the com- 
pany went in liquidation before applications for registratiou of transfer could be 
considered and it was found that there was no unnecessary delav or absence of 
sufficient cause, the Court refused to order rectification by registration of transfer 
„ w) Buckley^ Comp. Act. 1 1th Ed. p. 245; Marshall v. Glamorgan Iron Co., 
i Eq. rJu. at p, \>u . 

(c) Buckley’s Comp. Act, 11th Rd. p. 246. 

D W> Society, (IHOl). 2 Q.B. 46:!, see also In re Indian Specie 

Bank. I.E.R. JU Botn. 1-14. 
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correcting the error, before winding-up. After winding-up the Directors would 
have no such power and the only way in which rectification can be made then is 
by an application to the Court. 

The Register of Members may be changed by the resolution of the Board or 
the sanction of the Court for facility of work, either fully or partly changing or 
adopting the original register. But the original register is required to be 
preserved for reference, if any cause should arise. 


The date in the column for date of entry in the register is to 
exhibit the date on which the entry on the register 
was actually made but not the date on which the allot- 
ment was made or the entry accounted for. The date 
oti which a person ceases to be a member should also be promptly 
entered. 


Date of entry in 
Register. 


Inspection of 
register. 


Tht register of members and the index of members can be inspected by 
members during business hours subject to such reasonable restriction as the com- 
pany in general meeting may impose so that not less than 2 
hours each day is allowed for inspection. And it is also open 
to inspection by any other person on payment of Re 1/-. Such 
persons may also make extracts from them (sec. Bfi). If any member requires a 
copy of the iegister or any part thereof or of the list and summary of capital 
the company is bound to supply such copy within |0 days excluding non- 
working days and dates on which the transfer books are closed, on payment of a 
fee of six annas for every hundred words required to be copied. If inspection is 
refused orany copy required is not sent within time the company and every 
officer of the company is made liable to the payment of a fine of Rs. 20/- for 
every clay and the Court may compel compliance with the terms of the section. (e) 


A company is entitled to close the Register of Members up to f orty- 
five days in a year but not for more than thirty days at 
Registered (T * l1uc W vul & seven days previous notice by advertise - 

Members. meat in some newspaper circulating in the district in 

which the registered office is situated (vide sec. 37). 
The usual procedure is to advertise the closure of Register in the 
notice convening the ordinary General Meeting. The object of closing 
the register immediately before the General Meeting is to suspend 
entries of transfer until the dividend has been declared and to prepale 
the list of members for reference in the event of polls being made 
and demanded. But if the register is closed unreasonably or from 
improper motives, the Court may grant relief to the aggrieved party, 
by compelling registration of transfer made in the interval or by 
rectification of the iegister. 


A list of members on the Register on the date of the first ordinary 
General Meeting of the rear is required to he annexed to the summary 
of capital , (vide section 32 i. A list of members, thus 
hist oi M. time is. 7)re ^ nrt . ( p j s required also to he placed on the table at 

each General Meeting tor inspection of the members. This list and 
the summary o the share capital should be preserved along with the 
share register and a copy of them is to be filed with the Registrar . 


(e> For cases on the right of inspection see R. v Wilts Nav, L.T. 9Hl ; 
Holland x Dickson f A 7 C.D tflW: Davies v . Gas Light Co., (IBOtffi ) Ch. 248; Mutter 
v H & M, Railway, 'IS <\D. B2; Bioxam v. Metropolitan Railway, BCh. Sv»». 
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This list is now required under the amended section 32 to be 
filed within IS months of the incorporation of the company, and 
once every year thereafter. It will be noted that under the amended 
sections 76 and 77 the company has to call a general meeting, namely, the 
statutory meeting within six months and the Annual General Meeting 
within 18 months of incorporation and thereafter once every year. 
Sub-section (3) of section 32 now requires the register to be comple- 
ted within 21 days after the first ordinary general meeting of the year 
and thereafter to file a copy with the Registrar. 


The contents of the list are specified in sub-section (2) of 
section 32. 

K 

In addition to the other particulars which are com m on to all, 
private companies are now required under sub-section (4) to submit 
along with the annual return a certificate signed by a director or 
other officer of the company that the company has not since the date 
of its incorporation or of its last return as the case may be issued 
any invitation to the public to subscribe for any shares or deben- 
tures and, where the number of members shown in the list exceeds 
that under sec. 50, a similar certificate to the effect that the excess 
number consists of members who are excluded from computation under 
section 2 sub-section (1) clause (13) sub-clause (b). 

The company and the officers, if they make default in carrying 
out the requirements of this section, shall he liable to a fine not exceeding 
Rs. 50/- per day during which the default continues and if any officer 
wilfully makes any materially false statement in such report or balance- 
. sheet, knowing it to be false, then the officer concerned 

shall be punishable with imprisonment fora term which 
may be extended to three years and shall also be liable to a fine (vide 
section 282). Greatest possible precaution should, therefore, be taken 
in making up this list, summary of the share capital and the balance- 
sheet. The form as given by Form No. E, Schedule III of the Act, 
should be used for preparing the list of members. 


The liability 
is incurred.! f) 


to make the return does not cease when the penalty 


British & Burma 
Registers. 


Some companies may find it necessary to sell shares in Great Britain and 
may think it expedient to have a British Register of Members for facility of 
work and such British Register may he kept under provision of section 41, if 
the company is authorised by its articles. If such a register 
is kept, the fact as well as the situation of the office must 
be notified to the Registrar within one month from the date 
of the opening of the register or in default, the company will be liable to a fine 
not exceeding Rs. 50/- a day during which the default continues. Such a register 
shall be deemed a part of the original register (vide sec 42), and copies of all 
entries in the British Register should be maintained at the Head Office in India in 
a Duplicate Register, By the new section 42A the provisions of sections 41 and 42 
are now applicable in relation to Burma and a Burma Register may now be main- 
tained in the same way as a British Register. 


(f) Totaram v. Emperor, 14 P.R, (Cr.) 1910. 
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Share Certificates 

Section 29 of the Act provides that a certificate under the common 
seal of the company specifying any shares or stock held by a member 
shall be prime t facie evidence of the .title of the member to the shares 
or stocks therein specified, , a the Articles of Association of the 
company also usually Contain provisions as to the mode of issue of 
such certificate, Form No. 23 in Appendix B may be adopted for a 
share certificate. A scrip, certificate or other document, except the 
share warrants to bearer, entitling any person to become the proprietor 
of any share of any company requires two annas stamp (vide Indian 
Stamp Act ). Such stamp may be impressed on the body of 
the certificate or revenue stamp of the value may be affix.ed to it. 

Section 108 of the Act requires a company to keep ready the 
certificate within three months from the date of the allotment, or from 
f the date of transfer of shares, as the case may be, 
share to be°kept unless the conditions of the issue of the shares, 
ready. debentures or debenture-stocks otherwise provide. 

Thus, if the Articles of Association of a company 
provide the issue of the share certificate on full payment of the shares 
then the issue of the share certificate may be deferred till the full 
amount of the share has been paid. But in the absence of such a. 
Penalty. provision in the Articles of Association, every company 

must keep the certificate ready within the prescribed 
time. In default, the company and every officer shall be liable to a fine 
not exceeding Rs. 50/- for every day during which the default continues. 

The intention of the legislature ill enacting this section appears 
to be to secure the prompt issue of the share certificate, as want of 
it makes it difficult for the shareholder to transfer the shares. Most 
of the Indian companies do not call the full amount ot the shares 
within three months from the date of the allotment. So it is prudent 
to make provision in the Articles of Association for issue of the 
share certificate only on full payment of the shares or otherwise to 
keep the certificate ready for delivery and to mention on the body 
of the certificate the amount lealised on each share, keeping space for 
noting down future calls on the back of the certificate. 

The prompt delivery of a share certificate facilitates dealings by 
the shareholders in the market with their shares, as by law such a 
certificate is priina facie evidence as to the right of the holder to such 
shares. (Secs. 29 and 34(3)). I,ord Sel bourne remarked, ‘certificate of 
shares in companies of this kind are the proper and indeed the only 
documentary evidence of title in the possession of a shareholder’*. 

The share certificate is merely priina facie evidence of the title of the holder, 
It is not conclusive, so that even if a person should hold a share certificate issued 
Cert, prima facie to him the company can contest his claim to membership by 
evidence. showing that the certificate had been obtained by fraud or was 

improperly issued or otherwise not representing the real state of things. This 
position is, however, seriously affected by the doctrine of Estoppel. (g) 

The doctrine of Estoppel bars a person from denying the truth of representa- 
tions made by him where another person lias acted on the faith of the representa- 
Question of tion and altered his legal position. ( vSee sec. 1 15 — Indian 

Estoppel. Evidence Act and Wood ruffe on Evidence. Ch, VIII). The 

(g) See Buckley, op. cit , lltli Kd. 145 seej. 
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company by issuing: a share certificate asserts that the person in whose name the 
certificate is issued is the registered shareholder entitled to shares included in the 
certificate, (h) and that the amount thereon payable has been paid.(i) 

Where any person acts on this representation and alters his position to his 
detriment on the faith of it, such as, for instance, by buying the shares oraccepting 
them as security, the company is estopped from denying that the facts are as stated 
in the certificate or showing that the share certificate has been obtained by fraud 
or mistake or that it does not represent the actual state of facts. (j) 

The cases in which the question of estoppel most generally arises are those 
in which a transferee of the original holder of the certificate is concerned. But the 
company may also be estopped from denying the correctness of facts testified to by 
the certificate as against the original allottee where he has no notice of any 
circumstance vitiating it. and has acted to his detriment in some way, after the 
issue of the certificate on the faith of the representation. (k) 

The only persons who can have the benefit of this estoppel are the persons 
who have acted to their detriment by reason of the representation. A bare trustee 
of a Bank which had lent money on the security of a share certificate is not entitled 
to the benefit of the estoppel after the Bank has been paid oil and the company 
can successfully plead against him that the share certificate was not a Correct 
statement of facts, inasmuch as the trustee had suffered no detriment. (1) 

The person who gets a title by estoppel to a share can convey a good title to 
an innocent purchaser, but where the transferee is a person who was aware of the 
irregularity vitiating the certificate, he cannot plead his vendor’s title by 
estoppel. fin) The principle is the same with reference to representation regarding 
the title to the shares as to that regarding the amount paid on the shares 

A company is not generally estopped by a forged certificate issued by its 
secretary, (n) but if the Directors authorised the issue of a ceitifieate, being 
misled by fraudulent devices of the secretary, the company is estopped (o) 

The certificate is a declaration to all the world that the person in whose name 
th 1 certificate is made out is a sh ireholder in the compttiv and it is given by the 
company with the intention that it sh ill be so used by the person to whom it is so 
given and acted upon in the sale and transfer of shares This being the case the 
Directors should be very particular in issuing a certificate. The company may 
incur a serious liability for an incorieet share certificate, if issued through 
inadvertence or negligence The secretary or the person w irking for the 
Secreiarv’s dutv s ccretarv should be very c ireful in delivering the certificate, 
in delivering Before delivery he should t.ik • hack all th *• many receipts issued 
ceitifieate. prim in the certificate and the letter of allotment given by the 

(h) Bahia & San Francisco Ry, Co., L.R. 3 Q.B. 581 ; Balkis Co. v. Totnkison, 
(1893), A.C. 39t>. 

(i) Barkinshaw v. Nicolls, 7 C D. 533 ; 3 A.C, 1004, 1027. 

(j) Balkis x.Tomkinson supra, and cases cited there ; Bahia cf* San Francisco 
Ry Co., supra ; Webb v. Herne Bay Commissioners, L.R. 5 Q.B. 042 ; Romford Canal 
Co.. 24 C D. 85. 

(k) Balkis x. Tomkinson, supra ; Parbury’s Case, (1890) 1 Ch. 100 • Bloomcnthal 
v. Ford, (1897), AC. 15(5. 

(l) Simm v. Anglo American Telegraph Co., 5 Q.B. D 188. 

(m) Crickmer's Case, 10 Ch. f»U ; London Celluloid Co., 39 Ch. D. 190. 

(n) Ruben v. Great F ingall , (1904) 2 K.B. 712, on app. (1900), A.C.'. 439. 

(o) Dixon v. Kennaxeay , (19(A)) 1 Ch. 833. 
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company, duly endorsed by the shareholder. If any such receipt or the letter of 
allotment is missing he should take a duly executed letter of indemnity from the 
shareholder on dne stamp, (p) as the shares comprised in the certificate may have 
been disposed of in the meantime. Form No. 24 in Appendix B may be used for a 
Letter of Indemnity. 

.t £ note is usually found at the foot of the share certificate to 
the effect the certificate must be produced before a transfer is 
Kffect of foot- legistered. Such a note is intended to be a warning 
note in certi- *° ^°^ er * a ke care of the certificate, because he 

ficate. cannot compel the company to register anv tranfer 

without its production. It is not addressed to outsiders 
and therefore does not amount to a contract with a purchaser or 
mortgagee that the share will not be transferred without its pro- 
duction.(q) By sub-section 3 of section 34 as amended, it is now 
laid down that a transfer cannot be registered by a company unless 
the scrip together with a duly executed and stamped transfer deed is 
lodged with the company, provided that where the instrument of 
transfer has been proved to the satisfaction of the directors to have 
been lost, they may, on an application by the transferee bearing the 
lequisite stamp for the transfer, register the transfer on such terms 
of indemnity as they may think fit. 

When a part of the shares included in one certificate is sold, the 
seller usually sends his certificate to be lodged with the company for 
Section 71 (3) certification by the Secretary and on receipt of such a 
certificate the buyer may pav the consideration money. 
This certificate will not guarantee the title of the transferor nor 
establish the validity of various documents which establish the title. 
Nor does such certification estop the company in any manner from 


(p) The Stir nip required is : 
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denying the validity of the shares. It is only a confirmatory statement 
that a certificate has been lodged and is no representation about the 
contents thereof.(r) The certification is generally made in the following 
form : — 

No. 

Certificate No for the shares named within lodged 

with the Company this day of 19 

For Co. L,d. 

Passed by Secretary . 


When a transfer is made, the original certificate may be changed 
for a new one or a note on the back of the original certificate in the 
space provided for the purpose may be made. When a 
trwisfe? 16 a * ler P art °f the shares included in a certificate is trans- 

ferred, the registered holder may retain the original 
certificate with a note of transfer on the back in the space provided for 
the purpose and a fresh certificate has then to he issued to the 
transferee for the number of shares purchased by him. But it is safer 
and more convenient to call for and cancel the original scrip and issue 
fresh certificates in sub-division thereof. 

The Articles of Association of a company generally provide for 
the issue of a fresh certificate in place of the original one if it is lost 
or defaced. A nominal fee may he charged for such 
certificate's in 8 * res h certificate, if provided by the Articles of 

place of lost or Association. Great care should however be taken by 

worn out the Directors to be satisfied that the original certificate 

certificates, has been actually destroyed or lost beyond recovery, for 

the Directors are liable for any loss due to a wrong 
issue of duplicates. In most cases it is advisable that the Directors 
should insist on an indemnity bond preferably guaranteed by a Bank or 
an Insurance Company before a duplicate is issued. 


A shareholder can demand a separate share certificate for each 
share held by him or may require one single certificate for a number 
of shares registered in his name. As the numbers of shares held 
by him need not necessarily be consecutive, difficulty may be experi- 
enced in enumerating the distinctive numbers of the shares, especially 
when the shareholder, claiming a single certificate for the whole lot, lias 
a large holding. It is prudent either to reserve a large space in the 
share certificate itself or to adopt a clause in the Articles to the effect 
that a consolidated certificate for shares will not be issued unless the 
distinctive numbers are consecutive. 


Under sec. 50 of the Act a company, if so authorised by its Arti- 
cles, may convert all or anv of its paid-up shares into stock. In 
issuing stock in place of shares, it should be borne in 
.Stock . mind that the shares must be fully paid-up. When the 

stock certificates are issued, the fact should be noted on 
the Register of Members and a fresh stock register should be opened in 

(r) Whitvchureh v. Ciix'irnagh. (1902) A.(\ 117. 
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Which the details of the stock should be entered. The form adopted 
for the Register of Members may be adopted in the case of the stock 
register also. The company may again re-convert all stock into 
shares, if allowed by the Articles. Form No. 25 in Appendix B may 
be adopted for a stock certificate. 

A company other than a private company, if authorised by its 
Articles of Association, may, in respect of any fully paid-up shares or 
stock, issue under its common seal a warrant stating 
lhat the Nearer of the warrant is entitled to the shares 
or stock therein specified and may provide by coupons 
or otherwise for the payment of future dividends on the shares or 
stock included in the warrant (vide .sec 43). The advantage of the 
system is that the share-warrants are treated in the market as freely 
negotiable. Hence, the shares comprised therein may be transferred 
by mere delivery of the warrant instead of the tedious procedure 
required in the case of a formal transfer of shares. 


Advantage and 
disadvantage. 


There are, however, disadvantages which dis- 
courage the system. A heavy stamp duty is required 
for such a deed under the provisions of the Indian 
Stamp Act (Art. 59). The stamp duty payable on such a warrant is 
given in the footnote.(s) 


Besides, there is usually considerable difficulty in getting lost 
share- warrants re-issued. The difficulty is naturally greater than in 
the case of share certificates, as, the share warrants being payable to 
bearer, the Directors naturally take much greater precaution in issuing 
duplicates and would require more stringent proof of loss. 


(s) Stamp duty payable on a Share Warrant. 
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Wheu a share-warrant is issued, the name of the prior holder 
is struck out of the Register of Members, and in the 
Share 1 Warrant Register of Share-Warrants the following particulars 

are to be entered (vide sec. 47). 

(i) tjie fact of the issue of the warrant ; 

(ii) the statement of the shares or stock included in the warrant, 

distinguishing each share by its number , and 

(iii) the date of the issue of the warrant. 

The company and the officers concerned will be liable to a fine 
not exceeding Rs. 50/- a day for not complying with the requirements 
of sec. 47 during the time the default continues. 

Form No. 26 in Appendix B may be adopted for a share-warrant. 

Holding of a share-warrant will not qualify a Director where 
share qualification is required for the post. 

The holder of a share-warrant may be deprived by the Articles 
of the right of voting in a meeting or exercising the rights of a member ; 
very often, however, Articles allow holders to vote, if the share- 
warrant is deposited beforehand. 

Indian companies, generally, do not alter the conditions or convert 
the original shares into stock or share warrants as provided by section 
43 and 50. It is desirable to consult expert opinion whenever any such 
change or conversion is contemplated. 

Calls 

Whenever a person takes shates in a company, he accepts with 
it the liability to make a payment of calls made on them. The part 
What is a call ? slmre capital which remains due on a share is 

payable when the shareholder is called upon by the 
Directors in accordance with the Articles to pay the whole or any part 
of it. Such requisition made by the Directors is called a callJt) A 
member is bound to pay the amount for the time being unpaid on his 
shares in accordance with the Articles of Association and the Pros- 
pectus of the company. His liability is discharged if all calls hn\e 
been paid. The Directors have no power to compel a member to pay 
up the full amount of his shares otherwise than by making a valid call 
in accordance with the provisions of the Articles of Association and 
the Prospectus. 

The Act makes no provision regulating the making of calls. 
The company is at liberty to provide by its Articles who shall make the 
calls, how the calls shall be made, what limits, restraint or qualifications 
are to be placed on the powers of the company to make calls. Art. 12 
of Table A provides a suitable article for the purpose. The provisions 
of the Articles with regard to the time and amount of calls are usually 
stated in the Prospectus and it forms the basis of the agreement for 
taking shares, so that where any restrictions exist the company cannot 
make a call in contravention of those restrictions . A statement in the 

(t) Money payable on allotment, or where the Prospectus provides for the 
payment of the share capital in definite instalments such instalments, are not 
calls, Croskey v. Bank of Wales, 4 Gift*. 314. 
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Prospectus, however, that “no further calls are contemplated” or “that 
no part of the capital beyond a certain amount is to be called” does 
not prevent the company from making calls beyond the amount so stated 
where necessity arises.(u) 

The Act does not lay down who can make the calls. Table A 
Art. 12, vests the power in Directors and this is the usual practice. 

Who can make Kut the Arhcies ma y the power to the Managing 

ca ll s ? Agents or any other authority . Even if the Articles do 

not so provide, the Directors can delegate their power 
to a committee of Directors, if the Articles contain an\ T provision like 
Art. 91 of Table A. 

Subject to the restrictions imposed by the Articles the Directors 
or other persons authorised in this behalf can make calls at their discre- 
tion . This power they must exercise for the benefit of the company 
though they are not required to state their reasons. In this matter the 
Directors are trustees for the shareholders(v) though in a qualified 
sense. (w) The propriety or otherwise of a call is a matter of internal 
management of the company which the Court will not ordinarily under- 
take to investigate. But if a call is illegal or ultra vires as being made 
tor a purpose not within the objects of the company(x) or where the 
calls are made in substantial contravention of the Articles(y) or mala 
fide , e. g. made in the personal interest of the I)irectors(z) the Court 
will interfere to restrain the Directors from making a call. 

In making a call the following matters should be carefully 
observed (i) that the Directors are duly appointed , (if) that the 
Directors are duly qualified , ////) that the meeting of 

observed i if the Directors has been duly convened, (iv) that a quorum 

making calls. is present, (v) and that the resolution making the call 
is duly passed and specifies the amount of the call , the 
time, place and the person to whom the call is to be paid.(a) The reso- 
lution may be recorded in the following form : — 

“Resolved that a call of per share be made upon the members of the 

company in respect of the amount un-paid on their shares, and that the same be 

payable on or before day of at the registered office of 

the Company, and that all calls unpaid by that day shall bear interest at the rate 

of per cent, per annum from the day when the same shall become payable 

until payment'*. 

A substantial irregularity or failure to follow the Articles may 
invalidate a call and great care should be taken to see that the Articles 
are strictly followed both as regards the powers of 
Effect of Directors and limitations on their powers to make calls 

irregular call. and as regards procedure. A mere minor irregularity, 
however , will not invalidate a call which substantially 

(u) Accidental Insurance Carp.. la L.T. IN-. 

(v) Gilbert's Case, a Ch. a.>9. 

(w) Forest of Dean Coal Co. t R'Ch. I>. 4.>0. 

(xj Nafttsh v. Irving , 2 (loop C. C X)S ; Const v. Harris. T. & R. 4%. 

(v) See e.g., A l in a Spinniug Co., Bottom ley's case, 10 C. Ih 081 ; Howbeach 
Coal i'o., v. Teague, a H. & N. lal. 

(z) Gilbert's Case, a Ch. a.V.b 

(a) Palmer's Com. Law, 9th Ed. p. 147. 
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complies with the Articles.(b) No call shall be valid if made in contra- 
vention of the Articles of Association. Sometimes the Articles contain 

a provision that “the amount of a call shall not exceed part of the 

nominal amount of shares and that two successive calls shall not be 

made payable at a less interval than months or days.” Any 

condition of this kind must be kept in mind in making a call. 

The notice of call should be carefully framed in conformity with the resolu- 
tion passed in making the call. Form No. 27 in Appendix B may be adopted for 
notice of a call. In issuing the notice the conditions as to 
Call notice. notice provided by the Articles must be observed. It is usual 

to issue reminders, if the call is not paid in due time, but unless 
so provided by the Articles, reminders are not essential for any purpose. 

The Act provides nothing as to the amount and number of calls or to the 
time of payment. A company may not call the full amount of the shares at all, 
and may keep a part of the uncalled amount as reserve under the provisions 
of sec. OB. 

There is nothing in the law to prevent the making of prospective 
calls . A resolution on the 13th March, that a call be made on the 3oth 
March, payable on the 1st May was held to be valid, (c) and calls for two 
different dates may be made at the same meeting.(d) « 

When a call is made, it becomes a debt and is realisable as such 
(see sec. 21) and where the Articles so provide as they usually do, (see 
Art. 14 of Table A) interest may be realised on calls 
Realisation of due if not paid. Art. 14 gives power to the Directors 

call. Interest. to waive payment of the interest. This power is dis- 

cretionary and remission of interest cannot be claimed 
as of right. Where, however, a shareholder has received no notice 
of a call, his liability to pay interest does not obviously arise. 

A call does not bind a shareholder until he receives notice of the call . 
The Articles provide for the manner of gi\ing notice. The posting of 
a letter containing the notice will be presumed to be 
Notice of call. sufficient, until it is proved that as a matter of fact, 

the notice has not been received. But a mere irregular- 
ity in the notice is not fatal, where the shareholder has in fact received 
notice. (e) 

Although notice of call is essential to bind a shareholder, the call 
is ordinarily deemed to have been made on the day on 
i^tnade* 1 * 11 Cal1 which the resolution making the call is passed. The 

question becomes of importance where the Articles 
provide a minimum interval between two calls.! f) 

When a call is made, it will be the duty of the Directors to compel 
every shareholder to pay the amount due from him in respect of such 
a call ; and they will be guilty of a breach of their duty 
to enforce pay- ^ not take all reasonable means for enforcing pay- 

ment of calls meat. The Directors will be guilty of misfeasance and 
breach of trust if they omit to make calls on their own 

(b) Buckly's Companies Acts, 1 1 1 h Ed., p. 671. 

(c) Sheffield Railway Co. v, Woodcock , 7 M. & W. 574. 

(d) Buckley, op, cit , p. 67.4, 

(e) Buckley. loc\ cit.. 

(f) Buckley, op. cit.' p. 676. 
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shares or show any favour to a Director in enforcing payment. The 
Directors may sue the defaulting shareholder or forfeit the shares if 
they cannot realise the amount due on calls otherwise. The suit in 
such a case will be as in the case of a debt due from him {vide sub-sec. 
2 of sec. 21). 

Call on a tie ca ^ 011 a s h are °f a deceased member shall be 

ce^seTmember. ma< * e on him, if his name remains in the Register of 
Members and the amount due on such call is realisable 
from his estate, [see Table A cl. 115|. 

“If a member become brankrupt, the company may prove, not 
only for calls actually made, but also for the estimated amount of 
future calls ; but the payment of a dividend in a 
Call on a bank- bankruptcy is not equivalent to payment of the amount 

rupt member. for which proof is made, and in the distribution of 

the company’s assets, the trustee in bankruptcy will 
only participate on the footing of what has actually been paid.”(g) 

When shares are transferred after a call has been made, the com- 
pany may, if authorised by the Articles, refuse to register the transfer 
until the amount due on the call has been paid. Even if the transfer is 
registered, the transferor remains liable for all calls made before the 
transfer.Oi/ 

Calls are usually payable in cash. Any agreement with a share- 
holder that he shall not be liable to pay calls is ultra vires.(i) There 
aie some cases ill which the Court had to consider whether an agreement 
with a shareholder that calls shall not he payable in cash but by set-off 
against goods supplied can be pleaded in answer to a claim for the call 
money. Where no money is actually due to the shareholder at the date 
of the call the plea cannot betaken. But in other cases it would seem 
that in India such a plea would be valid except upon a winding-up. 
The English cases, which throw a doubt on this, are founded on the 
fact that in English law the call becomes a specially debt with special 
remedies.(i) As there are no specialty debts in Indian law, there 
would seem to be no bar to such a set-off where the amount of the 
set-off* is a liquidated claim (see Civil Procedure Code, Or. 8, r. 6). 

When a call has been made the fact is required to be noted in a 
book, kept for the purpose, called the “Call-book.” It may be kept 
along with the application and allotment book with 
Call-book. separate columns for the purpose if the number of calls 

be few ; but where the calls are numerous, a separate 
book in the form as given in Form No. 19 in Appendix B should be 
used. 

The shareholders will be entitled to a receipt as the} pay each 
call. The form as given in Form No. 20 in Appendix B may be 
adopted for the purpose. It is usual also to endorse the payment on 
the share-certificate. The effect of such an endorsement is that it 
becomes prinia facie evidence of the payment of such sums and, as 
against innocent purchasers, the company may become estopped from 
denying the correctness of the statement. 

(g) Vide Palmer's Company baw, 9th Edition. Page 149, 

(h) Watson v. Eales, 28 Beav. 294. . 

(i) Buckley, op cit., p, 074. where the whole question is fully discussed. 
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By section 49 sub-sec. 5, a company, if so provided by its Articles of 
Association , may accept , from any member who assents thereto, the 
p f whole or any part of the amount remaining unpaid 

in* a (Trance. C& 0,1 an . v shares held by him, although no part of that 
amount has been called up. The company will be 
entitled to pay any reasonable interest on such advance payment under 
the provisions of the Articles of Association. But the Directors in 
exercising the power to receive payments in advance must act bona 
fide for the benefit of the company. Where payments are received 
mala fide in the personal interest of the Directors, the Directors ai*e 
held iiable.(j) Such interest like interest on any other debt may be paid 
out of capital where there are no profits. (k) 

By sub-sec. 3 of this section a company, if it is so provided by 
its Articles, may pay dividend in proportion to the amount paid up on 
each share where a larger amount is paid up on some 
dfvSendwhen 1 ' shares than on others, but in such a case the calls fin - 
calls-in -advance advance will not he taken as paid up on shares . Unless 
made. the Articles provide otherwise, all the shares will be 

entitled to participate equally in dividend, without 
regard to the amount paid upon each. 

Right of voting The Articles of Association generally provide that 
if calls were no member shall be entitled to any vote in meetings 
not paid. until he has paid all his calls. 

Lien 

The company has no right to purchase or take its own shares 
as security for a debt. But this does not stand in the way of a company 
having a lien on its own shares for any debts which may be due from 
the shareholders either oil account of the shares or otherwise. The 
law does not give the company such a lien, but the company may and 
usually does provide by its Articles for such a lien on lines of Art. 9 
of Table A. This declares that “a company shall have a lien on every 
share (not being a fully paid-up share) for all moneys (whether presently 
payable or not) called or payable at a fixed time in respect of that 
share and the company shall also have a lien on all shares (other than 
fully paid-up shares) standing registered in t lie name of a single 
person, for all moneys presently payable by hint or his estate to t he 
company.” 

Under this article the lien would be (i) in respect of uncalled 
money on the shares, although it mar not have become payable or eA’en 
called and, (ii) in respect of other debts due from the 
be enforced 11 a ' V shareholder, provided that the share stands in the name 
of a single person. The lien does not exist in respect 
of fully paid-up shares. But the Articles may provide for lien even 
on fully paid-up shares by suitable alterations in the wotding.(l) 

Under this Article the lien also extends to the unpaid dividends, 
payment of which may therefore be withheld pending the satisfaction 
of the share-holder's liability to the company. 

(j) Sykes' Case, 13 Rq. 'Job. 

(k) Lock v. Queensland C 0 , t (JHJMi), A C. -Ml. 

(l) Bradford Banking Co. v. Briggs , \J A.C. 29 ; Bank of Africa v. Salisbury 

Gold Co., (1892), A.C. *281. ' ' 



lylEN 


119 


A Hen is, strictly speaking a right created by law by which a person is entitled 
to withhold possession of a property against the owner unless debts due by the 
owner to the holder of the lien is paid. But the doctrine of lien has been ex- 
tended by Statute, equity and mercantile usage even to cases where the lienee 
has got possession of the property and to rights of a similar character created 
by con tract, (m) 

A lien is generally speaking a passive right and does not ordinarily involve a 
right to dispose of the property over which it exists for the enforcement of the 
lien. But such rights are recognised in some liens, notably equitable liens, such 
as the vendor’s lien for unpaid purchase money. The right of sale of shares for 
the enforcement of this lien, if it is sought to be secured, should therefore be 
expressly provided for in the Articles as is done by Arts 10 and 11 of Table A(n). 
these articles provide for sale of the shares only when the sum in respect of which 
lien is claimed is presently payable and not for any sums which will become payable 
in future, and provision is also made for fourteen days' notice to the shareholder 
before the sale is made, to give him an opportunity of clearing his debts. 

While the company can enforce a lien by the sale of a share, it has no power 
to forfeit the share for non-payment of any debt to the company, (nil) 

A question of priorities may arise as between the company and third persons 
claiming rights in respect of the shares as pledgee or as beneficiaries. It lias been 
held that a company cannot, by virtue of a clause giving it “a first and paramount 
lien and charge upon the shares for the debts of the holder, claim priority in 
respect of money which becomes due after tlie company has got notice that secu- 
rity upon the shares has been given to another person(o). On the other hand, 
where the trustee is the registeied holder, it has been held that the company’s 
lien for debt from the trustee prevails over the rights of the beneficiary(p). To 
avoid such complicated questions of priorities it may be advisable to have the 
Articles so worded as to give to the company's lien priority over all claims in 
respect of the shares whether anterior or posterior in date to the debt due to 
the conipany(q). Such a clause in the Articles would he a notice to all persons 
dealing in such shares and any person who accepts a security on shares with 
such notice would therefore be postponed to the company. Such a clause, 
liovTVer, would reduce tlie negotiable value of the shares and may on that 
account be found undesirable in some cases 

Under Art. 9 of Table A, the Directors have the power to declare any share 
to be wholly or in part exempt from the provisions of that clause. A lieu, there- 
fore, can be effectively discharged by a clear arrangement between the share- 
holders and the company. It may also be affected by estoppel where the holder 
of a security on the share has been led by the conductor representation of the 

(m) See Halsbury’s Daws of England, 2nd Ed. Vol. 2<>. pp. 552-551. 

(n) Even where ’a right of sale is not expressly provided, it has been held in 

England that the lien of the company is not a mere right of retainer but amounts 

to an equitable charge upon the shares-involving a right of sale. General Ex- 
change Hank, Re Lewis, 6 Ch. SIS ; Everitt v. Automatic Weighing Co., ( 1 S92) . d Ch. 
bOO ; Hopkinson v. Mortimer d’ C > , (191 .). I Ch. fUO^ 

(nn) Hopkinson v. Mortimer & Co., (191 4 ), I Ch. 040. 

(o) Bradford Hanking Co v. Briggs, !2 A C. -9 ; Hank of Africa v. Salisbury 
Gold <b.. (189:*). A.C. 2SI. 

(p) Ex parte Mexican Mining Co., 24 Q B D. bid. 

(q) On the question about the effect of a such clause, see Palmer’s 

Company Precedents, Vol. 1 , p. 
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company to believe that there is no lien on the shares before advancing the 
money. It may also be affected by other clauses in the Articles. Thus, where the 
Articles provided that, unless otherwise agreed, the registration of a transfer of 
shares would operate as waiver of the company's lien on these shares, it was held 
that by registering a transfer, the company was estopped from enforcing the lien 
against the transferee (r). 

As to the right of the company to refuse registration of transfer until debts 
due by the shareholder to the company have been paid, see post under Transfer 
& T ransm issiott . 


Where the company is empowered to enforce a lien by sale after 
default, it may transfer the shares to the purchaser’s name upon such 
sale with due notice to the debtor. The purchaser 
foseffsharron 1 ^ registered as a member, and he shall not be 

enforcing lien. required to see to the application of the purchase money, 
nor shall his title to the shares be impeached by any 
irregularity or invalidity in the proceedings as to the sale. 


How lien should 
be enforced. 


In enforcing a lien a duly constituted Board in meeting shall pass 
a resolution to the effect and sell shares in such manner as they may 
think fit ; but no sale shall be made until : (1) the 
time for such payment , fulfilment or discharge for which 
the lien exists shall have actually arrived , (2) notice 

in writing of intention to sell shall have been served on such member 
or representative, (3) default shall have been made by him or them 
inpayment , fulfilment or discharge of such debts , liabilities or engage- 
ments for a specified time after such notice . 


When the shares are sold on a lien they should pass through the 
transfer register (see Transfer and Transmission) as in the case of 
an ordinary transfer or forfeiture. A lien cannot be enforced by for- 
feiture, as the lien is ail equitable mortgage and forfeiture in a 
mortgage is, in equity, i nope rati ve.(s) 


Transfer and Transmission 


The right of transferring shares is a statutory right 
of a shareholder, (vide sub-sec i of sec. 28). Lord 
Blackburn said, when joint-stock companies were 
established the great object was that the shares should be capable of 
being easily transferred.” The Articles of Association can and do only 
provide the mode of and restrictions on the right of transfer but cannot 
take away the right altogether. 

It is of the essence of a Private Company to restrict the right of 
transfer ; for a Private Company contemplates that the shares in the 
company should not be held by the public generally , but 
restricts 0 right"' should confined exclusively to a more or less narrow 
of transfer. circle. To refrain this character private companies must 
place great restraints on the transfer of shares so that 
they may not pass to strangers. Besides, unrestrained transfer may 

(r) Mat he son v. Nath Sing Oil Co . 1 Ltd.. 5 Bur. L. T. 27 1 ; 18 I 'C. 481. 

(s) Palmer’s Company Law, 9th Edition, page 100. 


Transfer a 
Statutory right. 
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have the effect of raising the number of shareholders beyond the 
statutory limit of fifty shareholders. 

A public company, on the other hand, which generally offers its 
shares for subscription by the public, has less reason to restrict the 
, shareholder’s right of alienation, which is incidental to 
right of transfer . S * lis P ro P erf y right given him by sec. 28 sub-sec. (i) of 
the Act. But the company may want to safeguard its 
interests by imposing some restraints on transfers. Such restraints 
may be — 

(/) purely formal, as when the company strictly requires the 
transfer to be in a particular form to secure satisfactory 
proof of valid transfer, such as the requirements (in 
Section 34) that the transfer must be by deed or that the 
transfer will not be registered unless the application is 
accompanied by the share certificate ; 

(/V) or they may be made to safeguard the rights of the company 
in respect of its claims against the shareholder ; as, for 
instance, where the company retains power to refuse to 
recognise a transfer of shares, which are not fully paid 
up, to an insolvent, or a transfer without satisfaction of 
debts due to the company for which it holds a lien on the 
shares sought to be transferred ; 

(Hi) or the restrictions may be designed to protect the trade- 
interests of the company as where the company retains 
the power to refuse recognition of transfer of too many 
shares to one shareholder who might swamp the others ; 
or the transfer of shares to a rival trader. 


Limitations of 
transfer. 


Whatever limitations are sought to be placed upon transfer of 
shares, they must be provided for by the A.rticlcs, Where Articles do not 
place any limitations on the rights, the company cannot 
refuse to register a bonafide transfer or to recognise the 
transfer on any ground whatsoever. (t) In such a case the 
transferee becomes the legal owner of the share immediately upon 
the transfer, as, in the words of Romer, J., (u) the transferee “has 
acquired the full status of shareholder or, at any rate all formalities 
have been complied with, and nothing more than some purely minis- 
terial act remains to be done by the company.” 


But the Articles usually provide that the Directors should have 
some discretionary power vested in them to refuse registration. They 
may provide that the Directors should have the power 
to refuse registration in certain specified circumstances, 
as in Art. 20 of Table A or that they should have 
absolute discretion to refuse to register a transferee without assigning 
any reason. In such cases the mere transfer of a share does not 
confer any legal title on the purchaser, but confers only equities 


Directors’ 

discretion 


(t) Smith v Knight *(’ Co., Weston's Case, 5 Kq. 2'1S ; Gilbert's Case, 5 Ch. 
559 * Cowley & Co., 49 C.D. ; Copal Varnish Co., (1917) 2 Ch. 949 ; Lindlar's 
Case, (1910) i Ch. 912. 

(w) Moore v. North Wes fern Hank, (1^91) 2 Ch. 599 ; see also Socieie Generate 
de Pari s v. Wtitkrr, n A.C. 20 ; Hoots v. Williamson , 38 Ch. D. 485. 


16 
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against the vendor in respect of the share until the Directors have 
recognised the transfer and registered the transferee.(v) 

Such restrictions must be lawful (w). But as pointed out by Lord Wrenbury, 
"Provisions in the articles restraining or regulating transfers cannot be obnoxi- 
ous to the rule against perpetuities (Borland v. Steel Brothers, 1901,1 Ch. 2?§) 
since that rule has no application to contracts nor are they void as being repugnant 
to absolute ownership (Ibid). A provision that in the event of bankruptcy the 
bankrupt’s share shall be sold to particular persons at a particular price which is 
fixed for all persons alike and is not shown to be an unfair price is not obnoxious 
to the bankruptcy law (Ibid). A provision empowering the company in general 
meeting by a specified majority to require any member to transfer all his shares to 
other members, even at a price much below their real value, as it affects all 
members any of whom may be exposed to its operation is also prima facie valid 
(Phillips v. Manufacturers Sc Co , 116 L.T. 290), as is also a provision that before 
transfer elsewhere shares must be offered at their fair value to the directors 
(A. G. v. Jameson . 1904, 2 I.R. 641/’. 

Although the transfer does not become binding on the company in such cases 
until it is registered, as between the transferor and the transferee the title to the 
share passes on the day when the deed is signed (x). 

Until the transfer is registered, it does not become operative. A transfer 
which is not registered does not operate as a trust. (y) 

A boha fide transfer which is not obnoxious to any restrictive rule in the 
Articles, where the Directors have no discretionary power to refuse registration is 
binding and it cannot be made illegal by an alteration of the Articles subsequent 
to the transfer. A transfer does not become mala fide merely because it has been 
made expressly with a view to avoiding liability on the shares (z). Where the 
transfer is however made so as to avoid liability but to retain the benefits of the 
shares, or where the Directors have been induced by the transferor, by active 
falsehood or concealment to recognise the transfer, or where the transferor has 
obtained opportunity for executing his transfer fraudulently or in breach of some 
duty, as when he has procured a postponement of commencement of winding-up 
in order to get time to execute such transfer, such transfers would not be valid 
and binding.(a) 

(v) Tm kinyton v. Mayer, (1902) 2 K.B. 127 ; Mr Even v. HV*/ London W ho r rex, 
6 Ch. 655 ; Moore v. N. W. Bank. (1891) 2 Ch. 599 ; SoHcte U me rale dr Paris , v. 
Walker , supra ; It. D. Sc lima. v. National Bank , IL.R. 46 Bom. .4144. The rule is 
the same where the transfer is not voluntary but in execution of a decree of a 
Court. Tadcpolli Nuyabhiisana'ti v. Sri Bam It am eh undr a Ban, 1 L R. 45 Mad. 547 ; 
40M.L.J. 241. 

(w) For examples of the extent to which restrictions can go, see Buckley, 
op, oil., 11th Ud. p. 149. 

(x) Firm of Snwan Mai Gopi Chand v. Sib Charan Dal , 71 I C. HI 4, 

(y) Amarendra v. Manimunja ri . 48 Cal. 986. 

(z) The Discoverers* Finance Corporation, LtndlaPs Case. (1910) 1 Ch. 217, 
317 ; see however Hakim Rat v. Peshwar Hank Ltd.. 41 I.C. 865, where Sliadilal J. 
laid down that Directors ought to refuse registration of transfer when the company 
is insolvent though winding-up has not commenced. The principle of this decision 
is not consistent with IJndlar’s Case. 

(a) Ibid pp, 318-22. 
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Where Directors have a discretion to refuse registration, the 
discretion must be properly exercised. They must fairly consider the 
Ml1 . h question at a meeting of the Directors. (b) In the absence 

ly exercised . " of anything in the Articles requiring them to assign 

reasons they need not assign any reasons for refusing 
to register the transfer. But if they do assign any reason the Court 
will consider whether the reasons assigned are proper.(c) The action 
of the Directors must be bona fide , for the power to refuse to 
recognise a transfer is a fiduciary one and must be exercised for the 
benefit of the company. Any abuse of the power will be rectified by 
the Court.(d) 

The discretion must be exercised with reasonable promptness. 
“Unnecessary delay” may be a ground for an application under sec. 38 
for rectification of register. (e) 

Where Directors have a discretionary power to refuse registration and conse- 
quently the title of the transferee does not mature until registration, as between 
two claimants to share, priority in date of the transfer determines the title, 
unless the second claimant shows that all formalities, save only a ministerial act 
were gone through as between himself and the company and that consequently 
he had acquired the full status of a shareholder before the company received 
notice of the claims of the prior claimant, so that he had an unconditional right to 
registration as a shareholder. But where the Directors have yet a discretionary 
power to exercise, it cannot be said that only a ministerial act remains to be 
done, (f) 

Where the Articles provided that the transferee of a share should be a ‘proper 
person’ the Court has jurisdiction to determine whether the transferee had a right 
under the Articles to get his name registered and whether he was a ’‘proper 
person” (g). 

Registration of Transfers 


The new section 34 under the amendment of 1936 gives detailed 
provisions with regard to the registration of transfers of shares. That 
section is as follows : — 


“(l ) An application for the registration of the transfer of shares 
in a company may be made either by the transferor or the transferee, 
provided that where such application is made by the transferor no 
registration shall in the case of partly paid shares be effected unless 
the company gives notice of the application to the transferee and sub- 
ject to the provision of sub-section (7) the company shall, unless objec- 
tion is made by the transferee within two ; the date of receipt 

of the notice, enter in its regisfer'of Members the name of the transferee 
in the same manner and subject to the same conditions as if the 
application for registration was made by the transferee. 


(b) Ex parte Penney , 8 Cli. 440 at p. 4:>2 

(c) Evil Brothers, 7T.L.R. 089; Bede Shipping Co (191 /) 1 Ch. 123. But 
the decision of the Directors will not be upset merely because the Court does not 
agree with it. Matheson v. Nath Sing Oil Mill Co Ed., 5 Bur. D.T. 2< 1 : 18 I.C. 


18 1 . 

(d) Ceylon Land and Produce. Co., 7 T.t.R, 092 ; Coalport China Co., (1895) 
2 Ch. 404 ; ’Bennett's Case, De G. M. & G. 284 ; Bede Shipping Co., Supra. 

(e) Vide supra pp. 105-100. ^ 

(f) R. D. Scthna v. National Bank of India Ld., 13 Bomb. L.R. 998. 

(g) Rajnagar Spinning Weaving Mfg. Go. Ld 14 Bom. LR. 919. 



124 


INDIAN COMPANY MANUAL 


(2) For the purposes of sub-section (l) notice to the transferee 
shall be deemed to have been duly given if despatched by prepaid post 
to the transferee at the address given in the instrument of transfer 
and shall be deemed to hav'e been delivered in the ordinary course 
of post. 

(3) It shall not be lawful for the company to register a transfer 
of shares in or debentures of the company unless the proper instru- 
ment of transfer duly stamped and executed by the transferor and the 
transferee has been delivered to the company along with the scrip: 

Provided that, where it is proved to the satisfaction of the direct- 
ors of the company that an instrument of transfer signed by the trans- 
feror and transferee has been lost, the company may, if the directors 
think fit, on an application in writing made by the transferee and 
bearing the stamp required by an instrument of transfer, register the 
transfer on such terms as to indemnity as the directors may think fit. 

(4) If a company refuses to register the trasfer of any shares 
or debentures the company shall, within two months from the date on 
which the instrument of transfer was lodged with the company, send to 
the transferee and the transferor notice of the refusal. 

(5) If default is made in complying with sub-section (4) of this 
section, the company and every director, manager, secretary or other 
officer of the company who is knowingly a party to the default shall be 
liable to a fine not exceeding fift5 r rupees for every day during which 
the default continues. 

(6) Nothing in sub-section (3) shall prejudice any power of the 
company to register as shareholder or debenture holder any person to 
whom the right to any shares in or debentures of the company has been 
transmitted by operation of law. 

(7) Nothing in this section shall prejudice any power of the 
company under its articles to refuse to register the transfer of any 
shares.” 

The points to note in this section are (l) that the application for 
registration of transfer may be made either by the transferor or the 
transferee : t2) no transfer will be registered upon the application of 

the transferor in the case of partly paid shares without notice to the 
transferee : (3) subject to the exception in the case of a lost transfer 
deed no transfer can be registered by the company without a proper 
stamped instrument of transfer executed by both the transferor and 
the transferee accompanied by the share scrip : (4) in the case of 
lost transfer deed the company may register on an application in writing 
by the transferee bearing the stamp payable on the transfer deed ; 

(5) if registration of transfer is refused, notice of such refusal must 
be grveu within 2 months under a penalty of a fine for default ; 

(6) transmission of a share by operation of law does not require any 
transfer deed and the person who becomes entitled by such transmission 
such as the heir or a trustee in bankruptcy or a receiver hi an insol- 
vency is entitled as of right to claim to be entered in the register 
under sub- section (6) ; (7) the company’ powers of refusal to register 
a transfer are those given by its articles. 

Notice to the transferee is made compulsory under this section, 
in the case of partly paid shares but not to the transferor where the 
application is presented by the transferee. But even in such a case it 
is desirable that the transferor should be informed by a letter from the 
company as to the transaction and where the deed has been executed 
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by an attorney it is desirable to give notice both to the attorney and 
the registered, holder. The form as given in Form No. 28 in Appen- 
dix B may be adopted for the purpose. The transferor is liable to the 
company as a shareholder, as well as the transferee, in the case of shares 
which are only partly paid up, whilst the transfer remains unregistered. 

(h) Except where the transfer is not registered owing to the default 
of the company, in which case the transferor is relieved of his liability 

(i) , the transferor will be liable for all the calls on those shares. The 
transferor remains liable in all cases where the transfer is invalid and 
where the registration of the transferor’s name has been obtained by 
fraud. Hence, by section 34, the transferor is also given the right to 
enforce registration of the transfer. 

Where so authorised by the Articles, the Directors may refuse to 
register a transfer when there is a call in arrear , but they may register 
notwithstanding the arrear, holding the transferee liable for payment 
of such arrear calls, as he takes the shares subject to the same condi- 
tions on which the transferor holds them at the time of the execution 
thereof. Such a clause is always found in the usual form of a transfer. 

Although the Act nowhere prcsciibes anything about the form of an 
instrument of transfer, (unlike the new English Act of 1929), the Articles 
of Association generally prescribe the form for transfer 
Transfer Form. and lay down that no transier will be registered unless 
executed in the prescribed form. But the directors 
may waive any minor irregularity as regards the form which does 
not materially affect the transfer. Form No. 29 in Appendix B is 
usually adopted for a Share Transfer form. Where there are joint- 
holders, a transfer, to be effective, must be executed by all. Upon a 
transfer, the deed duly executed and stamped along with the share 
certificate, should be lodged with the company for registration. 

Where a transfer takes place by a Court sale, even there it is 
necessary that the Court should execute the transfer deed with full 
stamp duty (Or. XXI. r. 80 C. 1\ C.) before title to the share can pass 
to the purchaser. 

Transfer of shares is very often made by transfer in blank . A 
transfer form is signed in blank and handed over to a broker with the 
share certificate, and the person to whom the blank form 
Blank transfers. is given fills up the blank space fot the name of the 
transferee. Such transfers are as effective as a regular- 
ly filled in form signed by transferor, on the principle that membership 
of a company arises from an agreement to become a member (sec. 30) 
and the blank transfer is good agreement.(k) 

Blank transfers are often used for giving shares as security for debts The 
share certificate with a transfer in blank is deposited with the banker or other 
creditor and this creates a good equitable security(l). It is not necessary to give 
a notice to the company of the security to preserve priority against subsequent 
incumbrances (m). 


(h) Sy mon's Case , f) Cli .208. 

(i) This follows from sec, 38, sub-section (i) cl. (b). 

0) See Buckley op eit pp. 42-43. 

(k) Ex parte Sargent , 1 ICq. 273; Lunger sCase, .W Ej 

(l) Societv Generate v. Walker. U A. C. 20 ; France 

C,D. 257. 

(m) Societe General V. Walker , supra. 


. (Ch.) 292. 

v, Clark , 22 C. I). 830 ; 26 
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The holder of a blank transfer as security can fill in his name as purchaser, 
and can thereupon proceed to apply for registration of the transfer after a reason- 
able time has elapsed after the due date of repayment. But he cannot mortgage 
the shares held by him as security, to secure his own debt.(n) 

The system in vogue in the Calcutta Stock Exchange carries the 
principle of the law recognising blank transfers as far as it may go, 
leading occasionally to anomalous results. A sells his share to B and 
hands over the certificate with a blank transfer. B does not complete 
it but sells the share to C by simply handing over the blank transfer 
form executed by the first transferor and the share certificate. C does 
the same to D and so on till the share comes into the hands of X who 
fills up the transfer form and applies for registration possibly after a 
long time. In the meantime the share has been held by a number of 
persons as owners while the share register contains the name of A as 
owner. It sometimes happens that when the blank transfer is complet- 
ed A is dead or has become insolvent, so that the transfer on the date 
on which it is completed is of doubtful validity. Besides, it may very 
well happen that the original transfer is forged and nevertheless it may 
be going round for years without detection. 

Something like this happens also where a regular stamped transfer 
has been executed by A to B, B to C and C to I), without B and C 
registering the transfers and D applies for registration. In this case 
however there is no difficulty and the company may and must register 
D as the transferee although the intermediate transferees have not been 
registered. See N tool's Case , 29 Ch. I). 434. Palmer’s Company 
Precedents, 13th edition, p. 647. 

An irregularity in a transfer is not necessarily fatal to the acquisi- 
tion of the purchaser’s title. Minor irregularities , e.g. where full names , 
addresses etc. of the parties are not given may not affect 
Irregularities. the validity of a transfer which is substantially good.(o) 
Where a transfer is not made according to the requisite 
formalities, the transfer will not be recognised. (p) 


Transfer by 
minor. 


Transfer of shares of infants or minors can only be 
made by their guardians acting with ordinary prudence 
for the benefit of the minor (see sec. 27, Guardian 


and Wards Act). 


The transfer of a share can be made by a duly appointed attorney. In 
registering such transfers the Secretary should be careful to see (i) that 
the power of attorney is produced and (2) that it is duly stamped and 
registered. A notice of the transaction should be sent to the attorney as 
well as his principal before registering such transfers. 

A forged transfer does not pass a right to the transferee, although 
the transfer may have been registered by the company concerned. The 
Secretary should take particular care to verify the sig- 
Forged transfers, nature of the seller with that on record, but the company 
is still liable if in spite of all precaution, a forged 
transfer is registered. “As against the real owner, a forged transfer 

(ti) Buckley, op. cit., p. 681. 

(o) For example of such irregularities, which are not fatal, see Buckley op. 
cit., pp. 682 et. seq. Letherby v. Christopher , (1901) 1 Ch. 816. 

(p) Hakim Rai v. Peshwar Bank Ld 31 I.C. 865. 
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is a mere nullity and he can compel the company to re-instate 
his name on the Register and to pay all past dividends" (see Davis 
v. Bank of England). The company is also liable for damages to third, 
parties, acting in good faith. The company has a right to claim damages 
front the transferee, but it turns out that the transferee in such cases 
is usually a man of straw. 


Certification 
of share. 


When a part of a large number of shares included in a share 
certificate is intended to be transferred and the seller does not hand 
over the share certificate to the transferee, the custom 
is that the seller lodges the share certificate with the 
company and gets a certification of the shares.(q) Such 
a certificate is regarded as a representation by the company that the 
transferor has produced the share certificate and is the registered holder 
of the share comprised in the transfer. In giving such a certificate 
the Secretary is supposed to look at the documents only and if they 
appear to be in order he certifies ; but he is not bound to enquire 
whether the documents produced to him are genuine or not. 

‘‘He does not warrant the title of the transferor, nor the va1idit3 r , 
in point of law, of various documents, which together establish his title.” 

, In the case of winding up within one year 

liability's past ^ rom ^ le date his ceasing to be a member the trans- 
member. feror will be liable as a past member to pay the 

arrears of the shares if not realised from the transferee 
( vide sub-sec. 1 and 3 of sec. 156). 


The stamp duty payable on a transfer depends on the amount of 
consideration set forth in the instrument of transfer. But where the 
consideration shown is less than the market value of 
Transfer 1 ty ° n liie s ^ iares » tiie Directors or the Secretary should exa- 
mine the contract for verification. If no consideration 
is stated as where t he transfer is gratuitous, full ad valorem duty is pay- 
able unless the transfer is from a trustee to another trustee or from a 
trustee to a beneficiary. In the latter case, the nominal stamp duty (in 
Bengal Rs. 7-8) or the ad valorem duty is payable, whichever is less. A 
transfer for “consideration of love, affection or gratitude” is subject to 
full ad valorem duty. The stamp duty payable in cases of transfer is as 
given in the footnote on p. 128. {vide Stamp Act Article 62).(r) A transfer 
of shares may be effected by a regular conveyance, deed of gift or a deed 
of settlement, and generally speaking this is done where shares are 
transferred along with other property. In such cases if the full stamp 
duty on the shares transferred has been paid the transfer will be per- 
fectly valid. But where the Articles provide, as they generally do, that 
a transfer must be executed in a particular form, it will be necessary 
to execute a transfer on such a form notwithstanding the deed of gift 
or settlement. But in this case, if full stamp duty for the transfer lias 
already been paid on the conveyance, deed of gift or settlement, these 
transfer deeds would be treated as subsidiary documents and would 
require to he stamped as such, under sec. 4 of the Indian Stamp Act. 
with a Re. 1/- stamp (Re. 1/8/- in Bengal). 


The stamp affixed is required to be cancelled by the executant un- 
der sec. 12 (1 ) (a) of the Stamp Act. Where the stamp on a transfer 
deed has not been so cancelled by the executant, the Secretary should 

(q) For Form of such certificate see page 112 supra. 
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cancel the stamps when they are lodged with him. Cancellation should 
preferably be done with a punch or perforating machine, though scoring 
through the stamp is sufficient. The stamp authorities now insist on 
cancellation by perforation. 

The adhesive stamp as provided by Rule 17 of the Indian 
Stamp Rules, 1914, intended for the purpose of share transfer 
KTa+iifa only, may be had from the Stamp Office of the metro- 

polls of each province or from stamp vendors of that 
place. The transfer deed may also be executed on impressed non- 
judicial stamps of the value. 

A company may realise a fee for the registration of a transfer if 
provided by its Articles of Association, and such a provision is generally 
found in the Articles. 

In accounting for a transfer, no entry in cash book or in journal, 
except the amount of transfer fee which is realised in cash, is required. 
The transfer entries are passed through the transfer register, which 
Accountin of raay ca ^ ec * j° urna ^ for transfer. In the share 

transfer. 8 ledger the transferor is debited with the amount of 

the shares transferred and a new account is opened 
in the name of the transferee crediting him with the amount. 
The date of ceasing to be a member should be carefully noted 
against the name of the transferor in the column kept for the 
purpose in the Share Register and the name of the transferee is to 
be entered as a new member in the said register. Form No. 30 in 
Appendix B may be recommended for a “Share Transfer Register.” 


(r) 
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In regard to issuing of certificates after transfer, see under certi- 
ficate of shares supra p. 112. 

TRANSMISSION 

Shares are to he regarded as moveable property (sec. 28). The 
Who is entitled death of a shareholder does not terminate the relation 
to share of decea- ^ etween shareholder and the company as in a 
sed person ? partnership. The share passes as mot cable property to 
the person who would be entitled to it as heir, executor 
or administrator, as the case may be, if the Articles make no provisions 
to the contrary. 

Art. 21 of Table A, which is usually adopted by most companies, 
provides that “the executors and administrators of a deceased sole 
holder of a share shall be the only persons recognised by the company 
as having any title to the share.” This article is copied from the 
Proof of title. English Act, which creates no difficulty in England, 
where every person has to take out a Probate or Letters 
of Administration to establish his title as the representative of the 
deceased. In India, in the case of exempted persons under the Indian 
Succession Act, Letters of Administration are not essential in the 
case of intestacy. Even in testamentary succession, no probate is 
necessary for a Mahomedan Will. Under Hindu law and Mahomedan 
law again, the property of the deceased vests directly in the heirs and 
not in the personal representatives in the first instance. If Article 21 
of Table A is adopted, it would make it compulsory upon every heir of 
a Hindu or a Mahomedan to take out Letters of Administration before 
his name can he entered in the Register of Members. This would 
cause very great hardship. Very often it is found that companies 
who have adopted this article ignore its provisions and accept other 
proof of title, such as a Succession Certificate. It would seem that 
so long as this article stands, the company cannot safely admit any 
person other than an executor or administrator as successor to a 
dece a sed s h a re h older. 

Resides a Probate in the case of a Will and Letters of Adminis- 
tration, the heir’s title can be evidenced, in India, bjr a succession 
certificate of a competent Court under the Succession Act, or a certificate 
of the Administrator General under sec. of the Administrator- 
General’s Act. Neither of these two proofs of the claims of an heir 
can be admitted where this article is adopted. To suit the require- 
ments of India, the article should he modified in some such form as 
the following — 

“The executor or administrator of a deceased shareholder, where there is one, 
or the heir where there is no Will and no Letters of Administration have been 
taken out, shall be entitled to be recognised by the company as having title to 
the share of the deceased shareholder upon satisfactory proof of his title by 
producing either a Probate or Letters of Administration or a Succession Certificate 
or a certificate of the Administrator General.” 

In a recent case, re BaJmukund Dube (HWO All. 82) the Allahabad High Court 
held that under the Succession Act. 19‘?5, Letters of Administration cannot be 

issued in respect of shares of joint-stock companies registered in the name of a 
deceased member of a Mitaksliara joint family and that it was not within the legal 
competence of a company to frame articles subversive of the statutory law of the 

17 
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land. It is however the practice of the Calcutta and Madras High Courts { 33 
Madras 93 ) to grant Letters of Administration, where the Articles of Association so 
require. Several reasons can be adduced in support of the latter view : — 

Firstly, when the shares stand in the name of a single person, there is nothing 
to indicate that they are the property of the joint family and the registered holder 
practically occupies the position of a trustee and as such, the shares maybe 
regarded as a Trust Estate to which Letters of Administration may be granted. 

Secondly, it is the recognised principle of company law thet a company should 
not enter into any question of trust and should not arrogate to itself the func- 
tions of a Court of Law to decide which of possibly several claimants is the real 
heir of a deceased member or whether the property is or is not part of a joint 
estate. Although Letters of Administration or Succession Certificates are not 
conclusive evidence of the right of the grantee, yet such grants are prima facie 
evidence and a company acting on these would, to a large extent, be protected. 

Thirdly, whatever may be the statutory law of the land, the relation between 
the shareholder and the company is of the nature of a contract, of which the 
Articles of Association may be regarded as the basis. So long as the Articles do 
not deprive the shareholder of the inherent rights of ownership over property 
any clause which seeks to modify such rights would be perfectly valid in law 
because when he contracts with the Company, he is supposed to be aware of its 
Articles and is therefore bound by them. Further, as Palmer remarks (vide 
Palmer's Company Precedents, 13th Edition p. 575). “In considering whether any 
clause in the articles is or is not inconsistent with the Act, the provisions con- 
tained in Table A should be borne in mind, for it must be assumed, prima facie, 
that those provisions and similar provisions, as approved by the Legislature, were 
regarded by the Legislature as legal.’ With regard to the grant of a Succession 
Certificate, it is sometimes contended that as a share cannot be regarded as a debt, 
a certificate cannot be granted therefore in respect of shares. This is fallacious, 
as under section 370 of the Indian Succession Act of 19*25, a certificate may be 
granted to a Hindu or a Maliomedan in respect of any debt or security and the 
word ‘security’ has been deemed to include ‘any stock or debenture of or share 
in a company or other incorpoiated institution.’’ 

On the death of a shareholder residing in a Native State, it is open to the legal 
heir to obtain a Succession Certificate from a British Indian Court of competent 
jurisdiction or from the British Resident accredited to the .State and provided the 
certificate granted by the Resident bears proper British Indian Court Fee stamps, 
it will have effect in British India. 

On the death of a shareholder who is resident of Great Britain or any oilier 
foreign country, the Executor or the Administrator of the Estate should appoint 
somebody in British India by a duly executed power of attorney, authorising the 
agent to apply for and obtain from a High Court in British India, Letters of 
Administration in respect of the Indian assets of the deceased shareholder. 

The Executor or the Administrator (or the heir, if recognised) 
does not become a member of the company except upon 
an application by him to be registered as such in the 
place of the deceased shareholder. For upon registra- 
tion as a member he would become personally liable for 
calls and such liability cannot be imposed upon the 
representative of the deceased without his consent.(s) 

(s) Buchan's Case , 4 A.C. 549. 


Personal repre- 
sentative not a 
member except 
on application. 
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Until the shares are transferred as above, the name of the deceased 
shareholder remains on the register and he or rather his estate is deemed 
to be the shareholder and the representatives of the deceased are entitled 
to receive dividends and are liable for calls as such representatives and 
not in their personal capacity.(t) 

Notices should be served on thein(u) but a notice in the name of 
a deceased shareholder would in some circumstances be valid.(v) 

Until registration the Executor or the Administrator comes in 
as such but upon registration he becomes a member in his personal 
capacity . 


The Executor or the Administrator, instead of applying for 
registration of his own name, may transfer the shares in his capacity 
as a personal representative to a legatee or other person 
executor or and such transfer would be valid, (sec. 35), though a 
administrator. clause in the Articles reserving a power to the Directors 
to refuse to register a transfer would apply to these 
tiansfers just as much as to a transfer by the shareholder himself in 
his lifetime. 


In the case of the death of a joint holder of shares Art. -1 of Table A makes 
a provision conformable to the English law of joint ownership. Where this 
Article is adopted the title of deceased shareholder passes by 
Isolde r°^ a survivorship to the other joint holders and upon the death of 

the last survivor it would pass to the representatives of such 
last holder just like his own exclusive property. This is only so far as the com- 
pany is concerned, which does not recognise trusts. But the legal title of the 
survivor would not lake away the beneficial right of the legal heirs of the deceased 
co-owner if they are entitled to it under the law. The survivor or his heirs who 


become the legal owners of the shares would then become trustees for the 
deceased co-owner’s heirs. The heirs of deceased co-owners would have no rights 
against the company, but would be entitled to claim against the recorded share- 
holder the profits of the shares. 

Thus supposing that A and B, two brothers in a Pavabhaga joint family, 
jointly own a share in the company and A dies, under this Article B would be solely 
entitled to be recoided as shareholder of the company and the company would 
recognise no right of A's son C. But B would be accountable to C for half the 
profits of the share as a trustee in the absence of any agreement between A and 
B to the contrary. 


A case analogous to transmission upon death is that of trustees 
in bankruptcy when a shareholder becomes insolvent. Under Art. 

22 of Table A the trustee has the right to be registered 
Trustee in in the place of the bankiupt. ! see sec. 34 (tf)| The 

bankruptcy. clause authorising Directors to refuse recognition to a 

transferee does not ordinarily apply to transmission to 
a trustee in bankruptcy. But the Articles may he so framed as to 
prevent the trustee acquiring title. Thus a provision in the Articles 
that in the event of bankruptcy the bankrupt’s share shall be sold to 
particular persons at a particular price was held to be lawful. (w) 

j j^nhuty " Jin rma Co. \\ Smith, E.R. 21 I. A. ED, lTb: James v. Buena 
Ventura Syndicate, ( 1 NHf i) 1 Cli. 

(u) James v. Buena Ventura , (IS9b) 1 Ch, 4a(>. 

(v) Allen v. Gold Reefs, ( ! IKK M 1 Ch. tkiO. 

(w) Borland v. Steel Bros., (1901) L Ch. 2 id. 
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In transferring the shares on transmission, the entries in the 
Register of Members and in account books shall be recorded in the same 
way as in the case of an ordinary transfer . The usual 
Uansniissioii 011 f° rm of transfer and the prescribed fee for it is not 
required in this case, as the purpose is served by the 
Succession Certificate, Letters of Administration or the Probate of 
the Will. 

A new certificate may be issued in favour of the heirs, executors 
or administrators or the old one may be returned after making notes 
on the back of the certificate in the space reserved for noting down 
transfers. The heirs, executors or administrators will be treated as a 
single member or as joint-holders and will he entitled to exercise the 
rights and privileges of the deceased member in whose place they were 
substituted. 

Forfeiture 

The Articles of Association of a company generally provide for 
the right to forfeit shares for non-payment of calls or instalments. Such 
a power to forfeit a share can only be acquired by the Articles of Associa- 
tion(x) or by special resolution, (y) as the Act is silent on this point, 
though Table A of the Act by clauses 24 to 30 has dealt with the subject. 

The only other mention of forfeiture in the Act itself is in sub- 
section (2) (g) of section 32, where the number ot shares forfeited is 
required to be shown in the Annual List to be submitted by a company. 
As mentioned in a previous chapter (vide p. 08 supra), forfeiture really 
amounts to reduction of capital, if the Directors do not re-issue the 
shares and as such should require Court sanction but for the fact that this 
kind of reduction has been recognised as not coming under section 55. 

“Surrender,” unlike forfeiture, is not recognised by 
Surrender of t] le Act and the fact that the Courts have admitted *sur 
render 1 is probably due to its virtually amounting 
to a forfeiture. Cozens-Hardy, L-J. (in Belterby v. Rowland 1902 2Ch. 14) 
says : “Every surrender of shares whether fully paid or not, involves 
a reduction of Capital which is unlawful, except when sanctioned by 
the Court under the Companies Act. Forfeiture is a statutory excep- 
tion and is the only exception. For I regard a surrender under 
circumstances which would justify a forfeiture as merely equivalent 
to a forfeiture.” It would appear settled therefore that surrender is 
valid while it is resorted to as a short cut to forfeiture, dispensing with 
the necessity of sending a notice to the defaulting shareholders 
and of holding a Directors’ meeting before the forfeiture may take 
effect ; but it is invalid where the Company gives any consideration 
for such surrender. 

It should be noted that the law does not contemplate a forfeiture 
of fully paid up shares, as there is no liability on the shares and on 
similar grounds a surrender of fully paid up shares in exchange for the 
equivalent amount of fully paid up preference shares was held to be 
valid, but in later decisions it has been held, that all cases of surrender 
of fully paid up shares involve a reduction of capital and are therefore 
invalid unless sanctioned by the Court. The law is rather unsettled on 
this point* / 

' ffartTWWI^WK ' ““ : — 

Antfobus, 17--O.IV 15 : Palmer'* Comp. Fol; J 
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The main difference between a surrender and a forfeiture is, in the 
words of Collins, M.R., “that one is a proceeding in invitum and the 
other a proceeding taken with the assent of the shareholder, who is 
unable to retain and pay future calls on the shares.” In forfeiture, the 
shareholder is not relieved of his liability to pay the arrears of calls but 
in a surrender, if so provided in the Articles, the shareholder may be 
relieved of such liability. In a forfeiture, if the shares subsequently 
turn out to be valuable, the shareholder may seek to have them restored 
to his name, e.g., if the procedure laid down in the Articles has not 
been strictly followed ; but in a surrender, as the shareholder is a 
willing party, this right is denied to him. It must be remembered 
however that the power to forfeit and the power to accept surrender 
are not identical but distinct and unless express power to accept 
surrenders is taken in the Articles, it cannot be exercised on the power 
to forfeit — vide Hall's Case , 5 Cli. 707. 

When the power of forfeiture has been given by the Articles of 
Association, it should he used only for the benefit of the company ; but 
the Directors will abuse their power and do an injustice to the other 
shareholders if they forfeit the shares of a person in order to enable 
him to escape the liability.(z) 

ft. is doubtful whether the Articles can provide for forfeiture of shares for 
other reasons than non-payment of calls. A clause in the company's Articles 
forfeiting the shares of a shareholder, who should commence or threaten an action 
against the company has been held to be invalid as being an infringement of the 
shareholder’s right of property (a) Sometimes companies have taken the power 
of forfeiture for non-payment of debts of the shareholder to the company generally 
and not merely for arrears of calls or instalments. Such powers although held 
valid in older cases seem to be excluded by more recent cases, in which it has 
been held that the forfeiture effected on such powers would be tantamount to a 
reduction of capital.(b) 


Procedure in Forfeiting Shares 


Procedure to be 
followed in mak- 
ing forfeiture of 
shares. 


The Directors must take particular care and pursue minutely the 
course marked out by the Articles of Association when they seek to en- 
force the right, as forfeiture clauses are very strictly 
interpreted by the Courts. (c) A slight irregularity is 
as fatal as the greatest. For example, if the call in 
respect of which the forfeiture is made was not validly 
made or the notice of forfeiture was inaccurate in re- 
quiring the payment of interest, such irregularities are fatal to the 
validity of the forfeiture. 

The notice should be carefully drawn up strictly 
Notice of i tl accordance with the Articles of Association (see 

forfeiture. rp able A> Art> 2 5). A form of notice will be found in 

Form No. 31 in Appendix B. 

The notice should be carefully posted to the registered address of 
each member of whose shares forfeiture is intended. A bankrupt share- 


12 C.D. 191 ; Harris v, North Devon Ry. Co., 20 


(z) Esparto Trading Co, 

Beav. ’d84. , }0 „ 

(a) Hope v. International Financial Society, 4 Ch. D. AS'- 
'S'S‘ #>) Hopkinsou v. Mortimer Harley & Co , (191 <) t Ch. 646. 

Clarke v. Hart t supra ; Garden Gully etc , v. McLlster* I App. CftS. 
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holder should also be served with the notice, but in such a case it will 
be well to give the notice to the trustee also. The notice should also 
be sent to the registered address of a deceased shareholder if his heirs. 
Executors or Administrators have not been substituted in the Register 
of Members.(d) 


On non-payment of calls or instalments of a share, the Directors 
have three courses open to them, viz : — (l) to sue for the realisation of 
the money ; (2) to forfeit the shares or (3) to do 
powers o*n for- nothing. The third course is not recommended, as in 
feiture of shares. that case the Directors tnav be liable for the loss caused 
to the company by their failure to take steps for 
the realisation of the calls. The right of forfeiture rests on the discre- 
tionary power of the Directors and a share does not become forfeited 
merely because the shareholder has incurred the liability to forfeit until 
the shares are duly declared forfeited. 


Effect of Forfeiture 


The forfeited shares, by the forfeiture, become the property of the 
company, and may be sold at a discount, provided that the amount of dis- 
count does not exceed the amount previously paid on those shares. 

may be annulled by the Directors so long as they 
them, oil such terms and conditions as they 
Such a power is usually found in the Articles of 
shareholder, whose shares have been irregularly fer- 
tile company or, in a winding-up, prove for damages 
against the company. (e) 

The forfeiture of a share terminates the membership of the share- 
holder in the company and, prima facie , it prevents any action by the 
company to realise from the delinquent member calls 
made before the forefeiture.(f) Hut the Articles 
commonly provide that where shares have been forfeited, 
the owner of the share remains liable for all sums due 
on those shares at the time of forfeiture (vide Table A, Art. 29). It is 
important that such power should be taken under the Articles. Apart 
from any such provision in the Articles, the holder of the forfeited 
share is liable as a past member for all sums due from him, if the 
company should be wound-up within one year from the date of foifeiture 
(sec. 15ft, sub-section l). (g) This liability also extends to a share- 
holder who has transferred his shares within a year of winding-up, 
though the shares have been forfeited in the hands of the transferee. (h) 
A liquidator has no power to cancel a forfeiture made by the 
Directors before the commencement of the winding-up.(i) 


The forfeiture 
have not sold 
may think fit. 
Association. A 
feited can sue 


Liability of 
nuMiil>'*r upon 
forfeiture. 


When the shares forfeited are sold, the purchaser is not liable 
under the notices of calls previously made on the last holder but he 
is liable upon a fresh notice in respect of the amount of the calls 
made, for the company cannot sell free from that liability. (j) Where 

(d) Ora It tint v. Van Diemen's Land Co . I II. & N. all ; Alien v. Gold ~Reefs 
etc (UMO) i Ch. 

(e) Palmer’s Comp. Law.Otli Kcl..p. 152. 

(f) Lord Cairns. L.J. in S toe ken ’s Case, 3 Ch. App. 412 at p. 415, 

(g) Crcyke's Case , L- R. 5 Ch. App. 63. 

(li) Bridger's <C Neill's Cases, L. R. 4, Ch. App. 206. 

(i) Dawes' Case , 0 Kq. 2.32. 

(j) New Balkis , (1004) A.C. 165. 
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power has been taken in the Articles ( e.g . Art. 29 of Table A) to recover 
the amount due from the previous shareholder the new holder to 
•whom the share has been reissued is entitled to be credited with the 
amount realised from the last holder, ‘‘as the company cannot get the 
money twice over.” ( Rand Gold, etc,, 1904, 2 Ch. 468). If the Articles 
provide the contrary and the shares are reissued on the express term 
that the new holder will pay the arrears of calls without credit for 
any sums realised from the defaulting shareholder, the above decision 
would presumably not apply. (Buckley, op. cit., p. 605n). 

Where a company proves in a bankruptcy of a shareholder for 
future calls and receives less than the full amount, this does not make 
the shares paid up for the purpose of adjusting the rights of the share- 
holder in a winding-up of the company.(k) 


Contents of 
notice. 


It is desirable that the resolutions of the Directors should explicitly 
state that the required notice has been given and not 
complied with and that share numbers to stand- 
ing in the name of be and are hereby forfeited.” 

Sometimes a clause is added in the Articles that where a share 
shall be forfeited, notice of the resolution of the forfeiture should be 
given to the defaulting member. This clause seems reasonable, for 
the member may sue to annul the forfeiture and such a notice is 
necessary to enable him to exercise the right. But even where the 
Articles expressly provide for such a notice the absence of it does not 
invalidate a forfeiture.(l) 


Where arrears are owing for calls on shares, the Directors may 
waive the default or forfeit the shares. It is only to a ver}^ limited 
extent that they can accept a surrender of shares in 
wit h cm t f or f e b* * suctl cases as a s ^ lort cut to forfeiture. They cannot 
ture possible. deal with the shares in any other way. Some companies 
have been known to follow a peculiar course with 
defaulting shareholders. Suppose A has had 100 shares of the value 
of Rs. 10 each allotted to him on which he has paid calls to the extent 
of Rs. 6 per share but is unable to pay the balance. In such cases 
these companies have practically re-allotted the shares by allotting 60 
shares to A and taking the amount paid by him as full payment on 
these 60 shares. This course is entirely illegal. 

An allotment once made cannot be re-opened and A has in this 
case irrevocably become the holder of 100 shares. To reduce his allot- 
ment to 60 shares is a reduction of capital which the company cannot 
do even by a special resolution without the sanction of the Court. 
Besides this new r allotment would be clearly without consideration. 
It cannot even be admissible as a surrender of 40 shares. For surrender 
is only admissible in lieu of forfeiture. A surrender in consideration 
of applying the money paid on those shares to payment of calls on the 
remaining shares w r ould be clearly invalid. 

The only lawful way of helping the shareholder who is unable to 
pay the balance of calls in such a case would be for somebody to buy 
up his forty shares for Rs. 400 which might be paid to the company 
in payment of arrears of calls. The only alternatives are forfeiture 
or letting alone — with resulting liability of directors for the loss. No 

(k) Palmer s Company Law, 9th Edition, p. 153. 

(l) Webster's Case ♦ 32 L.J. Ch. 135. 
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doubt it would be quite possible to make the arrangement made in 
these cases with the sanction of the Court under sec. 55, but not 
otherwise. 


Accounting of Forfeiture 


An entry should be made in the register immediately after the 
forfeiture, cancelling the share of the defaulting mem- 
forfeiture ^ ° f ber, for his rights as member terminate immediately 
upon the passing of the forfeiture resolution. With 
regard to the method of making such entries the following is suggested 
by Mr. Dicksie : 

‘‘In the Share Ledger, by means of the Register of Transfer, 
transfer the shares in question to the forfeited shares account. When 
re-sold transfer them from this account to the account of the purchaser 
in the usual way. In the General Ledger pass by means of the Journal 
an entry debiting ‘share capital account’ with the amount paid up on 
those forfeited shares and crediting ‘forfeited shares account’. Until the 
shares are re-issued the balance of the forfeited shares account should 
be separately stated upon the liabilities side of the Balance Sheet ; but 
when the shares have again been disposed of the balance of the forfeited 
shares account, may, if thought fit, be credited to Reserve Fund. The 
Directors may, however, re-issue such shares at a discount not exceed- 
ing the amount originally paid up thereon, and when advantage is 
taken of the power, the amount of such discount must be made good to 
the share capital account out of the forfeited share account.” 

In the Register of Members the forfeited shareholder will cease to 
be a member from the date of passing of the resolution of forfeiture and 
when those shares are re-issued the purchaser will be entered in the 
Register of Members as a member as in the case of a transferee in an 
ordinary transfer though the Directors will be quite competent to re- 
issue such shares on fresh terms and conditions. If any commission in 
re-issuing such shares has been paid, such commission will be treated 
as discount on the share and should be made good out of the balance 
remaining to the credit of the forfeited share account. No transfer form 
nor any stamp duty is required on re-issue of the lorfeited shares, 
though they will be treated as transfers. The old numbers of shares 
should be kept, as by the Memorandum of Association the share capital 
of a company is limited to a fixed number of shares and hence cannot 
be increased by inserting a new set of numbers in place of the 
old ones. 


A new share certificate will be issued to each member who 
holds a share on re-issue of the forfeited shares. No communica- 
tion to the Registrar is required on forfeiture or re- 
issue of such shares. No allotment return is also 
required to be filled on re-issue of shares as the shares 
in question had previously been allotted and the return 
of allotment duly filed. The only mention of the for- 
feited shares is found in the summary of share capital which is required 
to be prepared under the provisions of sec. 32. 


Isvsue of fresh 
certificate when 
forfeited shares 
are resold. 



CHAPTER IX 


MEETINGS 

Statutory Meeting 

Within six months of the date at which the company is entitled 
to commence business , (see supra p. 42), and not less than one month after 
that date a general meeting of the company, called the statutory 
meeting , must be held under the provisions of sec. 77. It is the first meet- 
ing of the shareholders and the section contemplates that the state of 
affairs of the company up to that date should be placed before the 
shareholders and the shareholders should be at liberty to discuss all 
matters relating to the company. The Act, therefore, requires a report 
called the “Statutory Report” to be placed before the meeting to show 
the exact position of the company. 

The statutory meeting must be held as required by this Act. The 
Directors are not exonerated from bolding the meeting by reason of an 
extraordinary meeting having been held within the statutory period(m) 
and no Articles of Association can vary this provision of the law. 

The notice of the meeting along with a report called the t% Statutory 
Report” shall at least twenty-one days (n) before the meeting be issued 
to every member of the company and to every other 
tc>rv report S to tU P erson entitled to receive such notices and reports [sec. 
be issued. ° 77 sub-sec. (2)]. A copy of such report and notice sh all 

also be forwarded to the Registrar of Joint Stock Com- 
panies along with filing fee after it is sent to members. 


Statutory Report 


The Statutory Report shall be prepared on the balance of a day 
not more than seven days prior to the date of the report Isec. 77 sub-sec. 

(3) cl. (c)j. This report shall be certified by at least tuo 
How the S tat vi- jji rec f ors G r by the Chairman of the Directors if autho- 
b^prepared. 5 * ^ rised by them (sub-sec. 3). Under section 83A, a 
Company, other than a Private Company, cannot func- 
tion unless there are at least three Directors. On the death or retire- 
ment of a Director, where there are only two Directors, the remaining 
Directors can appoint another to fill up the vacancy, but any other act 
by them will be ultra-vires. The certificate will be quite enough if the 
Directors only write “certified to be correct” and then sign their names. 
Such report shall also be certified by the Auditor , so far as it relates to 
the shares allotted by the company and to the cash received in respect 
of such shares and to the receipts and payments of the company on 
capital account (sub-sec. 4). 


(mi Gardner v. I redale, (1*1-) I Ch. dH) 

(n) This is a stututory provision and no provision in the Articles as to the 
time for issuing notices affects this provision. 

18 



138 


INDIAN COMPANY MANUAI* 


Particulars to be 
contained in the 
Statutory Report. 


The report shall contain the following 
provided by the Act : — [sec. 77 sub-sec. 3!. 


matters 


fts 


(a) The total number of shares allotted, distinguishing shares allotted as 

fully oi partly paid up otherwise than in cash, and stating in the case 
of shares partly paid up the extent to which they are so paid up, and 
in either case the consideration for which they have been allotted ; 

(b) the total amount of cash received by the company in respect of all the 

shares allotted, distinguished as aforesaid ; 

(c) an abstract of the receipts of the company and of the payments made 

thereout up to a date within seven days of the date of the report, 
exhibiting under distinctive headings the receipts of the company 
from shares and debentures and other sources, the payments made 
thereout, and particulars concerning the balance remaining in hand, 
and an account or estimate of the preliminary expense,* of the com- 
pany showing separately any commission or discount paid on the issue 
or sale of shares ; 

(d) the names, addresses and descriptions of the directors, auditors, 

managing agents and managers, if any, atid secretary of the company 
and the changes, if any, which have occurred since the date of the 
incorporation ; 

(e) the particulars of any contract, the modification of which is to be sub- 

mitted to the meeting for its approval together with the particulars 
of the modification or proposed modification ; 

(f) the extent to which underwriting contracts, if any, have been carried 

out ; 

(g) the arrears, if any, due on calls from directors, managing agents and 

managers ; and 

(b) the particulars of any commission or brokerage paid or to be paid in 
collection with the issue or sale of shares to any director, managing 
agent or manager or a partner of the managiug agent if the managing 
agent is a firm or if the managing agent is a private company a 
director thereof. 


From No. yil in Appendix A is the form provided by the Act 
for the Statutory Report. 

The notice convening the meeting may be given in the Form 
No. 35 in Appendix B. 

Section 77 sub-section ( 1 0) now provides that every director of 
p u the company who is guilty of or who knowingly and 

1 L ' wilfully authorises or permits default in complying 

with any provision of this section shall be liable to a fine up to Rs. 500/-. 

The risk of the company for not holding the statutory meeting in 
time is very great, as this is one of the grounds on which the company 
may be wound up by the Court on the application of a shareholder 
under sec. 162. No such application can be made within fourteen 
days after the last day on which the meeting ought to have been held 
(vide sec. 166., clause 6). But the Court has power either to order a 
winding-up or to direct the holding of the meeting. [sec 77(9)] 

In the meeting the Directors shall cause a list to be produced at 
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the commencement of the meeting showing the names , descriptions and 

, . addresses of the members and the number of shares held 

ductfng the statu- them respectively. The meeting will be conducted 
tory meeting, in the same way as an ordinary General Meeting. It 
would seem however having regard to the provisions of 
section 77 sub-section (g) that adjournment of the meeting can be made 
only by the meeting itself. If the meeting has been duty called 
Directors would have no power to postpone it unless the Articles give 
them the power, (nl) If the Articles provide that the chairman shall 
have the power to adjourn meetings that provision would not apply 
to the statutory meeting which can only be adjourned by a resolution 
of the meeting itself. The members will be quite competent to discuss 
any matter relating to the formation of the company, but no resolution 
shall be recorded if no previous notice to the effect has been given, 
[sub-sec. (7)] 

Sub-section (ll) of section 77 of the Act provides that the provi- 
sions of the section shall not apply in the case of a Private Company. 

Under sub-section (11) of the Act as it stood before the 
Obligations of amendment of 1935 private companies were exempted 
fn Regard 0 U) Patiy 011 1} T * ronl forwarding the statutory report to the share- 
statutory report holders and filing it with the registrar. But under the 
of meeting. amended sub-section (1 1 ) which follows section 113 of 

the English Act of 1929 private companies are exempted 
altogether from the provisions of this Act, so that it is now no longer 
necessary for private companies either to hold a statutory meeting or 
to prepare a statutory report as they would have to do under the law 
before the amendment of 1936. 

General Meeting 

Section 76 of the Act requires every company to hold the first 
general meeting within IS months of its incorporation and thereafter 
to hold a General Meeting at least once in a year and not more than 
fifteen months after the last meeting. This provision of the law cannot 
be over-ridden by anything in the Articles. The Articles may, however, 
provide for more than one meeting. 

The company and every officer of the company, who is knowingly 
a party to a default in holding the meeting, as provided by the above 
section, shall be liable to a fine not exceeding Rs. b()0/-. 
Penalty. [sec. 76(2)]. And the Court has now the power to direct 

the calling of a general meeting in default (sub-sec (b)J. 

If there is only one annual General Meeting, the audited balance- 
sheet with Auditor's report, must be placed before the meeting (sec. 131 ), 

Requisition Meeting 

The statutory minimum under sec 78(1 ) is representation of one- 
tentli of the Share Capital for requisitioning a meeting, but if so desired 
the convening of meetings on requisition can be made 
Meeting on eas j en One member can be empowered by the 

requisition. Articles to requisition or for the matter of that to call 

(nl) Smith v. Paringa <£c (1906) 2 Ch. 193. 
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a meeting without requisition ; “but it seems undesirable to put it in 
the power of one or two possible troublesome members to set the 
machinery of a general meeting in motion vexatiously” (Palmer’s Com. 
Free. 13th edition, p. 673). 

Nothing was said in the old Act about requisition meetings of 
companies which have no share capital. But sec 79(5) as amended 
now provides for the caliing of general meetings by five per cent of the 
members of such a company. This means that in such a case no requisi- 
tion would be necessary. 

The Articles may lay down the way in which such 
Shareholder's requisitions must be made. The Directors shall be 

tlu^D^rectors to bound to proceed to call the meeting within 21 days 
convene a Gene- from the date of the requisition and on their failure to do 
ral Meeting. so within the prescribed time the requisitionists or the 
majority of them shall be entitled to call the meeting 
within three months from the date of rquisition (vide sec. 78) and 
sec. 79 provides the mode of conducting such meetings and votes. 

Moreover, on the application of any member the Court 
Power of Court to mcl y ca n or direct the calling of a General Meeting if there 
a it . ee ig. been none held within the last fifteen months 

[vide sub- sec. (3) of sec. 76] . 

The amendment of 1936 now provides by sub-section (4) of section 
78 that any meeting called by the requisionists shall be called in the 
same manner as far as possible as meetings called by directors and 
sub-section (5) makes a new provision for the payment of expenses 
of such meeting. It is now provided that any reasonable expenses 
incurred by the requisionists by reason of the failure of directors to 
convene a meeting shall be repaid by the company to the requisionists 
and the company in its turn shall retain the amount so paid out of 
the remuneration payable to the defaulting directors. 

General meetings of a company fall under two classes, viz :—(a) 
ordinary and, (b) extraordinary . The Articles of Association generally 
define the business which can l>e conducted in an ordinary meeting 
(see Table A Art. 50). 


Ordinary Meeting 


First ordinary 
meeting. 


Under section 76 a general meeting shall be held once every 
calendar year and not later than fifteen months after the last general 
meeting. The first meeting of the Company will have 
to be held within eighteen months of the date of in- 
corporation, unless there has been an extraordinary 
General Meeting during the time. But the holding of an extraordinary 
meeting within the time is sufficient compliance with the section.(o) 
If a meeting is not called within the time the Court may call meeting 
on the application of any member [sec. 76 sub-sec. (3) J. The statutory 
meeting, according to Palmer, is not an ordinary meeting and the first 
ordinary meeting must be held within eighteen months of incorporation 
and not within eighteen months of the statutory meeting.(p) 


(o) Lord Claude Hamilton' s Hase, L.R. 8 Ch. 548. 

(p) Palmer’s Company Law, 9tli Ed., page 103. 
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Section 131 requires the directors of the company to lay before 
the general meeting a balance -sheet and profit and loss account not 
later than eighteen months after the incorporation of the company ; 
and thereafter at least once in every calendar year . The balance-sheet 
and profit and loss account (or, in the case of a non-trading company, 
an income and expenditure account) must be made up to a date not 
beyond 9 months of the meeting in the case of Indian companies 
and 12 months in the case of companies having business or interest 
outside British India. The meeting may be called at any time within 
9 months of the date up to which the balance is made up, provided 
that it is in the case of the first meeting within 18 months of incorpora- 
tion and in the case of other meetings (l) within 15 months of the last 
meeting and (2) within the calendar year next following the year of the 
previous meeting. It is advisable however to hold meeting as soon as 
the balance-sheet and the report are ready. 

The new section 131 A also requires what was usually done before 
the amendment that a report of the directors containing the parti- 
culars therein specified should be attached to the balance-sheet. 


General meetings of the company can be called by the person 
who is authorised by the Articles to call such a meeting. In the 
f absence of a specific provision meetings can only be 

the fleeting called by the directors. It would seem however when 

the directors authorise the holding of the meeting on 
a particular date, notice of the meeting may be signed “by order of 
the Board” by the Secretary. Under the provisions of section 79 
sub-section (2) it is further provided that two or more members 
holding not less than 1/1 Otli of the total share capital paid up or if 
the company has no share capital, not less than 5 per cent in number 
of the members of the company may call a meeting. 


This provision apparently is not limited to requisition meetings 
only and will be effective to authorise the requisite number of members 
to call a meeting in the absence of anything in t he Articles. Unless 
authorised by the Articles the Seeietary cannot on his own initiative call 
any General Meeting q) without the order of the Board of Directors, 
who alone are competent to call such meeting in the absence of 
anything to the contrary in the Articles ; but a meeting called by the 
Secretary without the previous sanction of the Board, may be valid by 
subsequent ratification by the Board before the meeting is held.(r) 


The Court may call or direct the calling of a meeting under the 
provision of section 76, when default has been made in bolding a 
meeting of the Company during the previous year and 
when application has been made to the Court in respect 
thereof by any member of the company. The new section 
79 sub-section (3) now gives the power to the Court to direct the calling 
of a meeting, either on its oxen motion or on the application of a director 
or anv member when for any reason it is impracticable to call a meeting 


When Court 
may call. 


(q) Gore Brown’s Handbook on Joint Stock Company, 34th Ed., page 340 ; 
State of Wyoming Syndicate , (UK)!) 2 Ch v 43I ^ Haycraft Gold Co., (1900) 2 Ch. 
230 ; see, however, Southern Counties Hank, 73 L. 1 374. 

(r) Palmer’s Company Law, 9tli Edition, page U>4 ; Hooper v. Kerr Stewart 
& Co.y 83 L.X. 729. 
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in the way detailed in the Articles and also to give directions in 
difficult situations. 

The liquidator may call General Meeting under the provisions 
of secs. 216, 217 and 246. 

Proceedings of a Meeting 

The new section 79 makes several provisions with regard to the 
conduct of proceedings at a meeting of the share-holders and in 
addition Articles 56 and 66 of Table A which have been made compul- 
sory under section 17 also make certain provisions regarding the 
conduct of general meetings. With regard to service of notices it is 
also necessary to have regard to the provisions of articles 112-1 16 of 
Table A which have also been made compulsory. Section 79 runs 
as follows : 

“79. (1) The following provisions shall have effect with respect to meetings 
of a company other than a private company not being a subsidiary of a public 
company and the procedure thereat, notwithstanding any provision made in 
the articles of the company in this behalf : — 

(a) a meeting of a company other than a meeting for the passing of a 
special resolution may be called by not less than fourteen days’ notice in 
writing ; but with the consent of all the members entitled to receive notice of 
some particular meeting that meeting may be convened by such shorter notice 
and in such manner as those members may think fit ; 

(b) notice of the meeting of a company with a statement of t lie business 
to be transacted at the meeting shall be served on every member in the manner 
in which notices are required to be served by Table A and for the purpose of 
this clause the expression Table A means that Table as for the time being in 
force ; but the accidental omission to give notice to, or the non-receipt of notice 
by, any member shall not invalidate the proceedings at any meeting ; 

(c) five members present in person or by proxy, or the chairman of the 
meeting, or any member or members holding not less than one-tenth of the issued 
capital which carries voting rights shall be entitled to demand a poll : Provided 
that in the case of a private company if not more than seven members are 
presonally present, one member, and if more than seven members are personally 
present, two members shall be entitled to demand a poll ; 

(d) an instrument appointing a proxy, if in the form set out in regulation 
f>7 of Table A, shall not be quevstioned on the ground that it fails to comply 
with any special requirements specified for such instruments by the articles ; and 

(e) any shareholder whose name is entered in the n gister of shareholders 
of the company shall enjoy the same rights and be subject to the same liabilities 
as all other shareholders of the same class. 

(2) The following provisions shall have effect in so far as the articles of the 
company do not make other provision in that behalf : - 

(a) two or more members holding not less than one-tenth of the total share 
capital paid up or, if the company has not a share capital, not less than five per 
cent, in number of the members of the company may call a meeting ; 

(b) in the case of a private company two members and in the case of any 
other company five members personally present shall be a quorum ; 



NOTICE 143 

(c) any member fleeted by the members present at a meeting may be chair- 
man thereof ; 

(d) in the case of a company originally having a share capital, every member 
shall have one vote in respect of each share or each hundred rupees of stock 
held by him, and in any other case every member shall have one vote ; 

(e) on a poll votes may be given either personally or by proxy ; 

(f) the instrument appointing a proxy shall be in writing under the hand 
of the appointor or of his attorney duly authorised in writing, or if the appoin- 
tor is a corporation, either under the seal or under the hand of an officer or an 
attorney duly authorised ; and 

(g) a proxy must be a member of the company. 

()1) If for any reason it is impracticable to call a meeting of a company in 
any manner in which meetings of that company may be called or to conduct 
the meeting of the company in manner prescribed by the articles or this Act, 
the Court may, either of its own motion or on the aplication of any director of 
the company or of any member of the company who would be entitled to vote 
at the meeting, order a meeting of the company to be called, held and conducted 
in such manner as the Court thinks fit, and where any such order is given may 
give such ancillary or consequential directions as it thinks expedient and any 
meeting called, held and conducted in accordance with any such order shall for 
all purposes be deemed to be a meeting of the company duly called, held and 
conducted. 

Articles 56 and 66 are as follows : 

“At any general meeting a resolution put to the vote of the meeting shall 
be decided on a show of hands, unless a poll is (before or on the declaration of 
the result of the show of hands) demanded by at least three members, and 
unless a poll is so demanded, a declaration by the chairman that a resolution 
has, on a show of hands, been carried, or carried unanimously, or by a particular 
majority, or lost, and an entry io that effect in the book of the proceedings of 
the company shall be conclusive evidence of the fact, without proof of the number 
or proportion of the votes recorded in favour of, or against, that resolution." 

Art (MV “The instrument appointing a proxy and the power of-aLtorney or 
other authority (if any) under which it is signed or a notarially certified copy of 
that power or authority, shall be deposited at the registered office of the company 
not less than seventy-two hours beoore the time for holding the meeting at which 
the person named in the instrument proposes to vote, and in default the instrument 
of proxy shall not be treated as valid." 

Notice 

A meeting of the company other than a meeting for passing a 
special resolution has to be called on not less than 14 days notice in 
writing. A meeting may be called on shorter notice, however, with 
the consent of the members entitled to notice [section 79 (lA)j. 

For a meeting for passing a special resolution the notice must 
be issued not less than 21 days before the meeting subject to a similar 
proviso that if all members entitled to attend so agree,. a special resolu- 
tion may be pased at a meeting called on less than 21 days, notice 
[section 81 snb-seclion (2)]. 
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The notice of the meeting must contain the agenda, that is the 
statement of the business to be transacted at the meeting [section 79 
(IB)] and a notice must be served in the manner provided in articles 
112-116 of Table A. But accidental omission to give notice or non- 
receipt of notice by any member would not invalidate the proceedings of 
any meeting. 


Quorum 

In order to constitute a meeting a quorum of members must be 
present. The number of members required to form a quorum is fixed 
by the Articles. If there be no provision in the Articles, five members 
of a public company, and in the case of a private company two 
members are required for a quorum, [sec. 79 (2) (b)j. 

Sometimes the Articles provide for a quorum of persons “present 
in person” or “present in person or by proxy.” In the former case, 
the number fixed for a quorum must be personally present at the meeting 
and in the latter case a quorum is considered to be present if the 
number of members present in person together with the number of those 
who have sent in duly executed proxy forms make up the number. 
But in the absence of any provision in the Articles the quorum, 
under [see 79 (2) (b)], must consist of members personally present. 

But supposing a single person holds proxy from the requisite 
number of members he alone cannot constitute a quorum, for one person 
is not a ‘meeting’.(t) There must be at least two persons present and 
they together with the persons for whom they hold proxy must 
constitute a quorum. 

So wdiere a meeting of members of a particular class is required 
by law and a special majority is necessary, as under sec. 54, the assent 
of a single member holding the requisite majority of shares would be 
insufficient. Though where all the shares of a particular class are 
held by one person a resolution signed by that person is equivalent 
to a resolution signed by shareholders of that elass.(u) 

If a quorum be not present iri the meeting, the meeting cannot 
proceed to business . If any meeting is held without a proper quorum , 

. the proceedings of such meeting become invalid . But 

dife^uoruni. 10111 usuall > T tbe Ai tides provide that if a quorum is not 
present, the meeting is to stand adjourned, say, for a 
week, and that at the adjourned meeting, no quorum is required and 
such members as are present may validly do the business of the meeting. 
Such a provision is effective. The Articles may provide for particular 
kinds of business. 

Merely because the usual quorum of members is present, it does not follow 
that the meeting is competent to transact any business whatsoever. The Articles 
may require a special quorum in some special case, e.g., for removing Managing 
Agents appointed at the foundation of the company. Apart from that, the Act 
(e.g , sec. 54) lays down that special resolutions for interfering with the special 

(t) Sharpe v. Dawes. 2 Q.B.J). 20. 

(u) East v. Bennett Bros., (191 1) 1 Cli. I OB. 
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rights of any class of shareholders cannot be paseed unless a majority of share- 
holders, holding three-fourths of the shares of the class affected, vote for it. It is 
obvious that a resolution of this character cannot be passed at any meeting unless 
members holding not less than three-fourths of the shares of that class are present. 

It is a convenient practice to take the signatures of the members 
attending the meeting in a book kept for the purpose. It would be 
satisfactory evidence of the existence of a quorum at any meeting if a 
question is raised later on. 


Chairman 


Generally the Articles of Association provide that the Chairman 
of the Board of Directors, if any, shall be the Chairman of the General 
Meetings and in his absence or refusal to act as such, the members may 
appoint any of those present in the meeting to work as chairman of the 
meeting (see Table A., Art. 53-54). 

In the absence of any provision in the Articles any member elected 
by the members present in the meeting may be the chairman thereof 
(section 79 (2) (c) j. 


The duty of the Chairman is to secure orderly conduct of the 
business of a meeting. For such purpose he has prim a facie authority 
. to decide all questions of order which incidentally arise 

Chairman «nd necessarily require decision at the time of the 

meeting. (v) So far as the meeting is concerned the 
decision of the Chairman on a point of order isfina1 y although, if the 
matter comes tip before a Court, the Court has power to decide on 
merits whether the decision of the Chairman was correct.(w) The 
Articles may, however, make any other provision, as for instance, for 
taking the sense of the meeting on questions of order, and when such 
provision is made in the At tides, the decision of the Chairman may be 
challenged in accordance therewith. In most cases, however, it will 
be found more convenient to leave the authority absolutely to the Chair- 
man. The Articles may also make detailed provision with regard to 
the procedure at meetings and rules of order. But it is more conve- 
nient on the whole to leave the matter in the hands of the Chairman. 
In the absence of any provision in the Articles, the Chairman has the 
power to close a discussion and put the question to the vote provided 
that there has been a fair discussion and minority has had a fair 
hearing.! x) 


It is not necessary that everybody should be allowed to speak as long as 
he likes. On the contrary “if at any meeting the Chairman perceives that the 
time of the meeting is being wasted by a cantankerous shareholder and that the 
meeting wants to vote he may move, or get some one else to move, ‘that the 
question be now put’ and, if this is decided in the affirmative, will act accordingly. 
A meeting is not bound to hear a member, nor is the chairman bound to get him 
a hearing. 


“A Chairman should rule a meeting fairly and firmly. His duty is to keep 


(v) 

(w) 

(x) 


Jn re Indian Zoedone Co., 2b Ch. D. (C A.). 

Henderson v. Hank of Austral ta , 45 Ch. It. 

Wall v. London <£• Northern Corporation , (1898) 2 Ch. 4C>9. 


19 
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order and aee that the business is properly conducted”. (Palmer, Company 
Precedents* 13th Ed., p. 839). 


Unless the Articles contain any regulations requiring notice of 
amendments, the Chairman cannot refuse to put an amendment and 
if a resolution is passed after the Chairman has improperly refused 
to put an amendment, the resolution is not binding.(xl) 

The Chairman appears to have, at common law, a right to adjourn 
a public meetingXy) But it seems that in the absence of any provi- 
Adiourmnent sions in the Articles giving him such power, the Chair- 
man cannot adjourn the meeting nor dissolve it while 
any of the business for which it was called remains to be transacted^ z) 
The meeting may , however, by a proper resolution adjourn its session 
and the Articles generally provide for such power by authorising the 
Chairman to adjourn the meeting with the consent of the meeting 
(see Table A., Art. 55). A Chairman has no power to stop a meeting at 
his own will and pleasure. Unless the Articles so provide the meeting 
itself can resolve to go on with the business for which it has been convened 
and appoint another Ch airman. (a) 

A resolution passed at an adjourned meeting is deemed to have 
been passed on the date on which it was passed and not on the previous 
date on which the meeting was originally adjourned. This has been 
clearly stated in sec. 119 of the English Act of 1929. 

Section 81 sub-section 3 of the Act provides with regard to 
extraordinary resolutions that the Chairman s declaration that a resolu- 
Declaration tion is carried shall, miles a poll is demanded, be 

conclusive evidence of the fact . A similar provision 
with regard to ordinary resolutions is made in Art. 56 of Table A 
which is now deemed to be incorporated in all articles of association. 
Under section 83 of the Act a minute of the proceedings of meeting 
signed by the Chairman , or of the Chairman of the next succeeding 
meeting shall be evidence of the proceedings and under sub-section (3) 
of the section there is a presumption in favour of regularity until 
the contrary is proved. 


The normal procedure for determining the will of a meeting is by 
means of a resolution ; but where a decision is recorded without a 
formal resolution and accepted iby all persons present in the meeting, 
it is not invalidated by the fact that there was no formal resolution. 
Where a resolution is moved, the decision is made by taking the votes 
of the members in the meeting. 

The regular procedure for taking decisions by the meeting is by 
means of resolutions which are first of all proposed by some member. 
When the resolution is properly proposed any member may move an 
amendment, whereupon the amendment moved should be firstly put 
to the meeting. If any amendment is carried it does not mean that the 
original motion as amended by that amendment is forthwith carried. 
The effect of passing an amendment is only that the original motion is 
to be considered as amended. The chairman should therefore after 


(xl) Wall v. London and Northern Corporation, supra, 
fy) Buckley, op . cit., 1 1th Ed. p. 709. 

(z) National Dwelling House Society v. Sykes, *1894) 3 Ch. 159, 

(a) National Dwelling Honse Society v. Sykes, supra ; Cateshy v. Burnett , 
(1916) 2 Ch. 325. 



VOTES 


147 

the amendment is carried put the motion as amended before the meeting 
and take the sense of the meeting. It is quite conceivable that although 
the meeting may vote in the amendment it may vote by a majority 
against the resolution as amended altogether. 

The chairman ought not to preside over a meeting when any 
matter affecting his own appointment or interest is being discussed. 
The usual procedure when such a motion is before the meeting is for 
the chairman to vacate the chair and nominate another person to act 
in his place during the period of discussion of that matter. It would 
seem that the fact of a person presiding at the meeting when a motion 
concerning himself is being discussed altogether invalidates the 
proceeding. 


Votes 

The right of voting at a meeting is a statutory ri ght of a share- 
holder and no Articles of Association can take away such a right though 
. they may restrict it to some extent. Very commonly, 

Statutory right provision in the Articles of Association is found as to 
of a share-holder, how votes are to be taken or counted (see Table A., 
Art. 60 et seq). In the absence of provision in the 
Articles to the contrary every mem tier has at least one vote , [sec. 79 (2) 
(d)j and under certain circumstances, as on a poll he may have a vote 
for each share he holds. The Articles may restrict the voting right of 
a particular class of shareholders and give them only a qualified right 
of voting ; such restrictions are ordinarily made in cases of preferential 
and deferred shares. A shareholder’s vote is like his property, which 
he can use as he chooses and he is not bound to exercise it for the 
benefit of the company. He may vote purely for his own seif-interest 
and the vote would not be invalidated thereby in the absence of fraud 
or duress, (b) If, for instance, by transferring his shares to other 
names, a member can increase his voting power, he* is entitled to do 
so. (Pender v. Lushington , (1877) 6 Ch. D. 90). But the Articles can 
deprive a shareholder of his right to vote when he is in default in 
payment of a call. Moreover, there is nothing in the Act to prevent 
the Articles from conferring the right of voting on non-members, e.g., 
debenture-holders, and the Court lias frequently sanctioned such a 
scheme of arrangement ; but, of course, votes by non-members cannot be 
taken into account for the purposes of a special or extraordinary resolu- 
tion* for the words of Section 81 of the Act render it necessary to count 
in such cases the votes only of members and of those members only who 
are entitled to vote — vide Palmer’s Company Precedents, 13th Edition , 
p. 684. 

In order to enable a company to attend and vote at the meeting 
of another company, of which it is a member, section 80 of the Act 
provides that it may, by a resolution of the Directors, authorise any 
of its officials or any other person to act as its representative at any 
meeting of another company in which it holds shares and the person 
so authorised shall be entitled to exercise the same powers on behalf 
of the company which he represents as if he were an individual share- 
holder of the other company. 

(b) Buckley’s Companies (Consolidation) Act, 11th Ed. p. 712. 
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Whil« there is some restriction in the Articles as to the right ol 
voting, a shareholder, to secure votes in his favour, may transfer 
Some of his shares to others, but before exercising any right of voting 
the transfers must be registered, otherwise the votes will be .invalid.. 
In some cases, the Articles provide that a shareholder cannot exercise 
his voting right unless he has been a member for a stated length of 
tina.e. This seems difficult to reconcile with section 79 (l) (e), which 
provides that a shareholder who has been registered as a member shall 
enjoy the same rights and be subject to the same liabilities as all 
other members of the same class. 

The Articles of a company may provide that if a shareholder’s 
voting right is not contested in the meeting where he voted, then the 
votes not disallowed at the meeting cannot afterwards be chalienged.(c) 
But such a provision is unusual. 

The votes in a meeting are generally taken in one of the two ways 
viz. by a show of hands , or by poll. (See Table A., Arts, 56, 57 & 60 ; 
and sections 81 and 54 of the Act). 

By show of hands : — Whenever any matter is placed before the 
meeting for votes, in the first instance it is decided by a show of hands. 

This is the common law, which, unless excluded by 
rotes t0 C ° Unt the Articles of Association, applies automatically. But 
commonly the Articles also provide for it. 

In taking votes by show of hands the duty of the Chairman is 
to count the hands held up and declare the result without necessarily 
stating the number of votes in favour of or against the resolution. 
When the number of votes on a show of hands is equal, the Chairman 
has no casting vote , unless power to give a casting vote is clearly given 
in the Articles of Association. A vote by show of hands is a rough 
and ready way of taking the sense of a meeting. In a show of hands 
each member is entitled to only one vote. His vote will not be counted 
with reference to the number of shares owned by him nor will the 
votes of members present by proxy }>e taken into consideration.(d) 
Each man votes only for himself and has only one vote. 

By poll : — A poll may be demanded for two reasons. In the 
first place, it is a way of challenging the correctness of the Chairman’s 
declaration about the sense of the meeting. In the second place, the 
poll may give an altogether different result by reason of the different 
principles on which votes are counted on a show of hands or by poll. 
On a show of hands each man has one vote. On a poll he usually 
has one vote for each share he holds and (if so provided in the Articles) 
he can also count on his side the votes of all the members for whom he 
holds a proxy form. 

In the case of extraordinary resolutions sec. 81 provides for a 
poll though the mode of taking a poll is to be determined by the 
Articles of Association or by the Act (sub-sec. 5 and 6) and the Articles 
of Association generally provide a clause for taking votes by ‘poll’* if 
demanded (see Table A., Art. 57). 

(c) Palmer's Company Law 9th Edition, page 1 70. 

(d) Ernest v. Loma Mines, (1896) 2 Ch. 575 ; (1897) 1 Ch. 1. 
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The right to demand a poll is given statutory recognition under 
the amendment of 1936 by section 79. Sub-section (1) clause (c) of 
that section now provides that (1) five members present in* persop or 
by proxy o r (ii) the chairman of tfie meeting or (iii) any member or 
metnbers holding not less than one-tenth of the issued capital with 
voting rights are entitled to demand a poll. And in the case of a 
private company if not more than seven members are personally present 
one member and if more than seven members are present two members 
are entitled, to demand a poll. This statutory provision overrides atiy 
provision in the articles and it is no longer possible to provide by the 
articles that a poll shall not be demanded with regard to any parti- 
cular matter though it would seem that it is still possible to provide 
by the articles that a poll maybe demanded by a number of members 
less than that specified in this clause. For instance, the articles may 
provide that a poll may be demanded by any single member without 
any restriction on the number of shares that he holds. 

This clause does not provide that on a poll votes may be given 
by proxy but subjection (2) clause (e) which is to operate only in 
the absence of any provision in the articles to the contrary provides 
that vote may be given on a poll by proxy. Clauses (f) and (g) of 
sub-section (2) provide that the instrument appointing a proxy shall 
be in writing under the hand of the appointor or in the case of a 
corporation under the seal or under the hand of an officer or attorney 
duly authorised and further that a proxy must be a member of the 
company. These provisions will apply in the absence of anything to 
the contrary in the articles. 


Pol! 

When a poll is demanded, the votes by the show of hands become 
ineffectual. On the demand of a poll, it becomes the duty of the Chair- 
man to grant it under the regulations of the Articles of Association. 
The Chairman fixes the time and place for taking of the poll. He may 
direct the taking of the poll then and there and this is commonly done 
except where the taking of the poll involves an elaborate scrutiny 
which requires time. 

The way in which the poll should be taken is very often left by the Articles 
to the discretion of the Chairman. A common way is to present a paper to each 
member present in the meeting with two columns headed as 
Mode of taking “for” and “against”, on which the member puts his signature 
the poll. j n tlie a pporpriate columns according to his judgment. The 

number of votes of each member and the votes he may represent by proxy are 
then added up, by reference to the Register of Members and the Chairman declares 
the result. There are other ways also, such as calling up the names of the members 
present and taking note of their votes given in reponse. The essential thing in a 
poll is to determine what the opinion of each particular member is and to decide 
the question upon the majority of votes so determined. The Articles may restrict 
the right of voting on a poll, if there be any call unpaid by any voter. Scrutineers 
are sometimes appointed by the Chairman with the assent of the meeting to 
scrutinise and count the votes in a poll and report the result to the Chairman who 
declares it to the meeting. 
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If the taking of the poll is not completed within the day, on which the taking 
of poll Is commenced, it must be continued on the following day, for the Chair - 
man is not entitled to close the meeting while the votes are coming in. A member 
may vote at a poll though he was not present when the poll was de*nanded.(e) 

A poll however must be taken at the meeting. It cannot be taken by sending 
voting papers by post to members (Gore-Borwn’s Handbook, 35th Ed., p. 367). 

Sometimes the Articles of Association provide for voting by ballot, 
when a poll i s taken. The procedure of voting by ballot is that the 
ballot cards with the words “for'’ or “against” are 
Vote by ballot, given to each member present in the meeting. The 
member makes suitable marks to indicate his vote. The 
ballot card is then deposited in a box called the ‘ballot box” and when 
all the cards are deposited in it, the box is opened in the presence of 
a few representatives of the members. With reference to this ballot card 
a list is prepared of the members dividing them into two classes “for” 
or “against” and the votes are then counted as is done in case of a poll. 
The object of the ballot is to ensure secrecy in voting so that each 
member may vote with perfect freedom. 

Proxies 

To enable a shareholder who cannot attend the meeting of the 
company, to exercise his right of voting', the system of voting by proxy 
is adopted by all companies and is contemplated by the 
b l ^rox fV ° tl11R Act f see sec * (1^), sec. 81 sub-sec. 1 J. But without 
express provision in the Articles of Association there 
is no power of voting by proxy.(f) The Articles usually provide for such 
voting (see Table A, Arts. 65, 66, 67) and sec. 79(2) (e) and (f) (g) provide 
for it in the absence of any provision in the Articles. 

Section 79 contemplates that the articles may provide where and 
how far votes may be given by proxy. If the articles forbid voting by 
proxj? altogether, no vote can be given by proxy; but in the absence of 
any provision in the articles sub-section (2) (e) and (f) shall apply so that 
on a poll votes may be given either personally or by proxy and the ins- 
trument appointing a proxy shall be in writing under the hand of the 
appointor or his attorney duly authorised in writing or if the appointor 
is a corporation either under the seal or under the hand of an officer or an 
attorney duly authorised and in such a case no person who is not a 
member can be appointed a proxy. 

The articles may provide for the form of a proxy, but whatever 
the requirements of the articles may be, section 79 sub- section (l) (d) 
provides that if an instrument of proxy is in the form set out in Article 
67 of Table A it will not be questioned notwithstanding any special 
requirements of the articles . (g) 

(e) Campbell v . Maund, 5 Ad, & Ell. 879, 880. 

(f) Buckley's Companies (Consolidation) Act, 11th Ed., p. 323, 715; Harben 
v. Phillips, 21 C.D. 14.35. The Act provides for voting by proxy at meetings of 
creditors under sec. 153, but no provision is made for voting at meetings of the 
company. 

(g) Herben v. Philips, supra. So far as it lays down that a proxy form which 
is not attested where attestation is required by the Articles must be rejected has 
been qualified by this section to this extent that a proxy executed in accordance 
witn Table A would be valid notwithstanding the articles. 
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Article 65 of Table A provides that the proxy must be a member 
of the company. This is also provided by section 79 (2) (g). But the 
articles may provide otherwise and if under them a non-member can 
become a proxy, such a provision would be perfectly valid. A vote 
may be given by a person holding the power of attorney which gives 
him the authority to vote. But if the articles provide that the proxy 
must be a member then it seems the attorney if he is not a member 
himself cannot vote under the power though in the absence of anything 
to the contrary in the articles he may sign a valid proxy on behalf of 
his principal in favour of a member and a member holding such proxy 
would be entitled to vote. 


Where there are several holders of shares the articles generally 
provide and ought to provide who may vote for such joint holders. 
Very often it is the member whose name apears first in the register and 
in such a case while all the joint shareholders may jointly execute a 
proxy the person who is under the articles entitled to vote on behalf 
of joint holders can alone appoint a valid proxy without reference to 
the other joint holders. 


The proxy form is required to be stamped with a two annas stamp 
(Revenue) if it is for use at any one meeting of the company (see Sch. 
„ 1 Art. 52 of the Indian Stamp Act as amended by Bengal 

proxy* form Act °f 1923). Such an instrument of proxy would 

1 1 authorise a person to act at the meeting for which it 

purports to have been executed and at any adjourned session thereof 
if so stated in the iiistrument.(h) Unless there is anything in the 
Articles to the contrary there is nothing in the law to prevent a person 
authorising another to vote for him at more than one meeting or at 
meetings of the company generally. But such power must be stamped 
as'a Power of Attorney under Article 48 of Schedule I of the Indian 
Stamp Act 1899.(i) A general authority or a power of this character 
stands on the same footing as an instrument of proxy and can be acted 
upon subject to all the restrictions in the Articles with regard to the 
use of a proxy. 


The Directors may, at the expense of the company, send out 
« , . ^ stamped proxy forms to each member for his use. The 

ampe proxies. ^ r ^ c j es Q f Association generally prescribe the proxy 

form. Form No. 34 in Appendix B is the most commonly used 
form. 


Art. 66 of Table A which is now compulsory provides that a 
proxy form must be deposited at the registered office 
lime-limit as to 0 f the company not less than seventy-two hours before 
( eposi o proxy meeting. They become invalid if they do not 

reach the office within the prescribed time . 

Where Articles require a proxy paper to be filled not less than, 
say, 72 hours before the time for holding the meeting, a proxy paper 


(h) See Article 67 of Table A. 

(i) The duty payable is as follows In C. P., Madras and Assam Rs. 7-8 : 
Bengal, Bombay and Punjab Rs. 10/- ; other provinces Rs. 5/-. 
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deposited after that but more than 72 hours before the time to which 
the meeting is adjourned or before taking a poll is invalid.(k) 

“An adjourned meeting is considered for some purposes, a conti- 
nuation of the original meeting. Hence, in the absence of special 
provision, notice of an adjourned meeting need not be sent to members 
f Wills v. Murrary (1850) 4 Ex. Rep. 843] and proxies lodged between the 
dates of an original meeting and the adjournment thereof are invalid 
[McLaren v. Thomson (1917) 2 Ch. 41 and 261]” — Palmer’s Company 
Precedents, 13th edition p. 674. This does not prevent however a 
shareholder from voting at the adjourned meeting although he was not 
present in the original meeting. 

Members residing away from India may vote by proxy executed by 
a person holding a General Power of Attorney or by sending a proxy 
form signed in proper time. Where such an instrument 
Proxy of member execu ^ ec t abroad is not properly stamped, it may, under 
India ing ° U S1 * section 18 of the Indian Stamp Act, be stamped within 
three months after it has been received in British India. 
Such a paper can therefore be validly acted upon even though it is un- 
stamped ; for the stamp may be affixed within three months. 

Proxies may be executed in blank and filled in after execution 
by a person properly authorised to do so with the 
name of the proxy or the date of the meeting, even 
though the date of the meeting has not been fixed on the day of 
execution, (m) 

When the member is a company, the instrument of proxy should 
be signed bv the officer duly authorised for the 

Proxy by a purpose and is generally required bv the Articles to 

cotnpan v • , , . ■ , « • , . / . „ <. 

be sealed with its common seal (see Art. 63 of 

Table A). 

A proxy is deemed to be revoked by the shareholder executing 
another proxy foi the same meeting in favour of another person. (n) 
The presence of the member at a meeting after execut- 
ing a proxy for the same meeting does not necessarily 
revoke the proxy. But if he votes himself before the 
proxy has voted for him, that is an implied revocation of the proxy. (o) 
The death of the member prima facie avoids a proxy, unless the Articles 
provide, as they often do, that a proxy shall not be invalidated by the 
death of the executant until the company receives wiitten notice of 
such death. (p) 

Where the validity of a proxy is in question, it is for the Chair- 
man to decide the matter, and his decision is not as a rule questioned 
by the Court. (q) 


Blank proxies. 


Revocation of 
proxy. 


(k) McLaren v. Thomson . (1917) 2 Ch. 201 ; Shaw v. Tati Concessions. (1913) 

I Ch. 292. Proxy forms therefore generally contain the clause “or hours 

before the adjourned meeting, as the case may be.” But where it is desired lo 
exclude the vote, the words following should be added, “and no proxy shall be 
used at an adjourned meeting which could not have been used at the original 
meeting.” 

(m) Ex parte Lancaster , 5 C.D, 911 ; Ernest v. Lama Mines , (1890) 2 Ch. 572 ; 
Sadgrove v. Bryden. (1907) I Ch. 318. 

(n) Ex parte Mure , 2 Cox 72 ; He Lucas t 17 Jur. 1 180. 

(o) Knight v. Bulkley. 5 Jur. (N. S.) 817. 

(p) Palmer, Company Precedents 13th Ed. 087. 

(q) Indian Zoadone Co., 20 Ch. D. 870 ; Wall v. Exchange &c, (1920) I Ch. 143. 



ORDINARY GENERAL MEETING 


153 


Procedure at Ordinary General Meetings 

Purposes of an Generally the Articles of Association provide the 

ordinary meeting. f 0 j[ 0W i ng purposes for* an ordinary General Meeting 
(vide Art. 50 of Table A) — 

(1) to consider the accounts, balance-sheet, the ordinary report of 
the Directors and Auditors ; 

(2) to sanction dividend ; 

(3) to elect Directors in place of those who retire, 

(4) to elect other officers such as Auditor etc. ; and 

(5) to fix their remuneration. 

Any business except such as are mentioned as ordinary business by 
the Articles will be business for an extraordinary General Meeting and 
the ordinary meeting shall have no power to discuss and 
on l?n a r y S n 1 e eTblg' collsider them. The notice convening the meeting as 
given in Form No. 33 in Appencjgx B is required to 
state the nature of business to be transacted in the meeting [see 
sec. 79 (1) (b)|. Table A, Art. 49. 


On the table of the ordinary meeting a copy of the balance-sheet 
and report and a list of members should be placed at the commencement 


Proceedings in 
ordinary meet- 
ings. 


of the meeting. If there are more than one ordinary 
meetings the balance-sheet need only be placed before the 
annual meeting unless the Articles provide for six- 
monthly balance sheets, in which case there must be two 


ordinary meetings for considering them. 


When the Chairman is appointed, the Chairman is required to read 
the notice of the Directors and Auditors as submitted before the meeting 
or he may call upon the Secretary to do so. Sometimes, to expedite the 
work of the meeting, the Chairman may ask the meeting if the notice 
and reports may be taken a> read. A resolution is generally noted down 
to the effect that “the notice and the report were read in the meeting or 
taken as read in the meeting.”(r) The Chairman may introduce the 
report of the Directors in a speech in which he explains the position of 
the company and gives as mucn information about its affairs as he 
thinks fit. 


The Agenda as given in the notice of the meeting are then discussed 
one by one and the resolutions are proposed. The resolutions may be 
proposed either by the Chairman or by some other member present in 
the meeting under his direction. When the resolution has been formally 
proposed it is usually required to be seconded by some other person 
but a resolution may be put by the Chairman, although it is not second- 
ed. The motion is then left to the meeting for discussion. When it 
has been reasouablv debated, the Chairman may close the discussion 
and put the resolution to the vote in the manner explained above. If 
there be anv amendment to the resolution, the amending motion is first 
put to the vote. On the result of the amending resolution the fate of 
the original depends. If an amending resolution is carried, it implies 
that the meeting agrees to the original motion being changed in the 

(rl Vide Palmer’s Shareholders’, Directors’ and Voluntary Liquidator’s Legal 
Companion, 31st Edition, page 7n, and Cole’s Guide for the Company Secretary, 
pages 148 and 149. 

20 
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terms of the amendment but it does not imply that the resolution so 
amended is carried. The proper procedure, unless there is anything 
contrary to it in the Articles, is to put the amended resolution again 
as a substantive resolution. Tbe meeting may very well agree to an 
amendment to the original resolution but vote against the amended 
resolution in the end. In this way the whole agenda is discussed and 
the resolutions are noted down with the names of persons who proposed 
and seconded the resolutions. 

“No amendment can be moved which goes bej T ond the notice con- 
vening the meeting or, in the case of an ordinary meeting, beyond the 
scope of the ordinary business, which by the Articles may be transacted 
thereat, without special notice. Thus in the case of an ordinary meeting, 
where a motion is submitted that the report and accounts be received 
and adopted, an amendment that the Directors be removed from office 
or that the Articles be altered, would be irregular ; but an amendment 
to the effect that the accounts and the balance-sheet be received, but 
not adopted and that a committee of shareholders be appointed to look 
into them and report, would he competent. So too, if the meeting be 
convened to pass a resolution for increasing the capital, an amendment 
that the Directors be authorised to borrow, or that a dividend be declared 
would be irregular, for any such amendment is not within the notice. 
In other words, an amendment must be fairly relevant.' M — Palmer’s 
Comp. Precedents, 13th Edition, p. 676. 


Recording in 
mi mUe book. 


When the meeting is over, the Secretary writes the minute book 
and gets it signed by the Chairman of the meeting or presents it before 
the Chairman of the next meeting for signature, if the 
Articles so provide (vide sec. 83, sub-section 2). But 
as General Meetings are not frequently held, it is desir- 
able to get the proceedings recorded in the minute book and signed by 
the Chairman of that very meeting. The minutes once made and signed 
should never be altered by striking out or adding anything. This may 
be a criminal offence if it amounts to wilful falsification of books (vide 
sec, 282). 


The proceedings of an ordinary General Meeting may be recorded 
in the minute book as per form given in Form No. 35 in Appendix B. 


The Act requires books to be kept for the purpose of entering the 
Minute books. proceeding of all meetings (vide sec. 83 sub-sec. r). The 
proceedings of all the meetings should be recorded in 
these books. The minute books are statutory books and must be duly 
recorded and preserved . 


Under section 81, Sub-section (4) the minute books are to be 
open to inspection by members at the registered office of the company 
during business hours subject to such reasonable restrictions as a Com- 
pany may by its articles or by a resolution of the general meeting impose 
so that not less than two hours each day is allowed for inspection. 
Sub-section (5) provides that a member is entitled to copy of the pro- 
ceedings oil payment of costs not exceeding 6 annas for every hundred 
words within seven days of the application and the company and every 
officer who knowingly and wilfully defaults in giving the inspection or 
copies of books required by this section are made liable to a tine under 
sub-section (6). Further, the Court may compel immediate inspection 
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or direct supply of copies required, by an order served on the 
Company. 


If the General Meeting does not accept the balance-sheet, a state- 
ment of the fact aud of the reasons thereof shall be annexed to the 
balance-sheet and a cop} r thereof is required to be filed 
sheet if not C<? with lhe Registrar {vide sec. 134 sub-sec. 1 and Chap- 
adopted, ter XIV). Within twenty-one days from the ordinary 

General Meeting a copy of the balance-sheet should be filed 
with Registrar . But a private Company is not required to file a 
balance-sheet with the Registrar (vide see 134, sub-sec 3). 


Procedure at Extraordinary General Meetings 


An extraordinary General Meeting is any meeting other than an 
ordinary meeting as prescribed by the Articles. It may be called by the 
Directors or on the requisition of the members as provided by section 
78 of the Act. It may transact any business including matters described as 
ordinary business by the Articles. But an extraordinary resolution or 
a special resolution can normally be passed only by an extraordinary 
meeting. 


The method of conducting an extraordinary meeting would he 
exactly the same as in the case of an ordinary meeting, 
e x t rio rd i in r°* except that where a meeting is called upon a requisition 

feting nia * ^ under section 78, it will be proper for the Chairman to 

read the requisition at the opening of the meeting. 

All Extraordinary General Meeting alone can pass ail extraordi- 
nary or special resolution. A meeting of shareholders 
called bv the Court for giving effect to any arrange- 
ment with the creditors of the company under the 
provisions of sec. 153 is practically an extraordinary 
General Meeting. 


Necessity of 

Extraordinary 

meeting. 


Extraordinary Resolution 


Section 81, sub-section 1 of the Act defines an extraordinary 
resolution thus : “A resolution shall be an extraordinary resolution 
when it has been passed by a majority of not less than 
Definition of three-fourths of such members entitled to vote as are 

resXtion^ 3 present in person or by proxy (where proxies are 

allowed) at a General Meeting of which notice specifying 
the intention to propose the resolution as an extraordinary rssolution 
has been duly given.” 

Hence, to pass an extraordinary resolution the following points 
should be borne in mind : 


(a) 

Points to be 
observed in 
passing extra- 
ordinary 
resolution. 


That the resolution shall he passed by a majority of 
not less than three-fourths of such members entitled 
to vote as are present in person or by proxy. Some- 
times nttder the provisions of the Articles a 
member is not allowed to vote whose calls have 
not been paid or who has a share with qualified 
voting rights. For the purposes of this section where 
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a member has sent in a proper proxy form, he is 
deemed to be present by proxy if his proxy is present. 

(b) That the notice of the meeting must disclose the inten- 
tion of proposing the resolution as an extraordinary 
• resolution . The notice for passing an extraordinary 

resolution should be in the following words, “the 
meeting is convened to consider the following and, if 
thought fit, to pass the same as an extraordinary 
resolution” setting forth the purport of the reso- 
lution, though the exact wording need not be given. 
But the wording of the notice should be such as to 
give a clear idea of the resolution to the members. 
“Notices should be so framed that those who run may 
read and that they should be construed in a sense in 
which businessmen to whom they are addressed would 
understand them” — (Per Lord Justice Bowen in Alexander 
v. Simpson , 43 Ch.I). 139). An insufficient or misleading 
notice invalidates the resolution although passed bv the 
requisite majority. A shareholder is bound by resolutions 
passed at general meetings as to the matters mentioned 
in the notice but he cannot in his absence and without 
his knowledge be taken to consent, to any resolution, 
notice whereof was not given to him. “So, where a 
meeting was convened to consider resolutions for 
reconstruction and for winding up in regard thereto and 
at the meeting a naked resolution for a winding-up 
was passed, it was held to be invalid as a departure from 
the scheme indicated bv the notice”-’-' Teade v. Bishop 
Ltd ., W.N. (1901) 52 : 84 J,.T. 561 and Palmer’s Comp. 
Prec., 13th Edition, p. 675. But in Thomson v. Hender- 
son's Transvaal Estates Ltd., (1908) 1 Ch. 765, it was 
decided that where the notice specified several resolutions, 
some of which were ultra vires and some infra vires, and 
all were passed, the infra vires resolutions were good, 
though the others were bad. 

Form No. 36 in Appendix B may be taken as a specimen of a 
notice of an extraordinary meeting to pass an extraordinary resolution. 


Filing of extra- 
ordinary resolu 
tion. 


Within fifteen days from the passing of an extraordinary resolution , 
a copy of it, either printed or type-written duly certified by an officer of 
the Company shall be filed with the Registrar pursuant 
to section 82 of the Act along with a filing fee of Rs. 
3 /-. A copy of such resolution is not required to be 
embodied in the Articles of Association as is required 
in the case of a special resolution, because Articles of Association are 
not affected or changed by an extraordinary resolution, but only by a 
special resolution ( vide sec. 20, sub-sec. 1 ).(s) 

If any default has been made in filing .such a resolution with the 
Registrar within the prescribed time, the Company and 
the officers concerned shall be liable to a fine not 
exceeding Rs. 20/- a day from the last date of the filing 
of such resolution (vide .sec. 82, sub-secs. 4 and 6). 


Penalty. 


»ec. 11 


($) But some such resolutions are now required by the English Act of 
lIo to be embodied in the Articles and filed with the Registrar. 
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The extraordinary resolution must be filed with the Registrar 
in Form No. VIII given in Appendix A. 

Definition of Special resolution :* — A special resolution has been 

special resolu- defined by the Act by sec. 81, sub-sec. 2, which 
tlon ’ runs thus : 

A resolution shall be a special resolution when it lias been passed by such 
a majority as is required for the passing of an extra-ordinary resolution and at a 
general meeting of which not less than twenty-one days' notice specifying the 
intention to propose the resolution as a special resolution has been given ; 

Provided that, if all the members entitled to attend and vote at any such 
meeting so agree, a resolution may be proposed and passed as a special resolution 
at a meeting of which less than twenty-one days’ notice has been given. 

The section makes an important departure from the law as it 
stood before the amendment of 1936 by providing that a special resolu- 
tion shall be passed in one meeting and not in two meetings as under 
the previous law. Herein the new section follows section 117 sub- 
section (2) of the English A<*t of 1929. The only thing which distin- 
guishes a special resolution now from an extraordinary resolution is 
that the resolution should be passed at a general meeting of which 
21 days notice lias been given and the notice specifies the intention, to 
propose the resolution as a special resolution , while in the case of 
an extraordinary resolution the ordinary notice for general meetings is 
necessary. The proviso however that if all the members entitled to 
attend and vote unanimously agree, a special resolution may be passed 
even without 21 days’ notice* 

A special resolution is required in the following among other 
cases : — 

Necessity of ( 1 ) to change the name of the company ( vide sec. 

special resolution. ]J sub-sec. 4) : 

(2) to alter its objects and remove registered office from one province 
to another subject to sanction of the Court (vide sec. 12); 

(3) to reduce its capital (vide sec. 55, sub-sec. 2) ; 

(4) to convert any portion of the capital uncalled into reserved 
capital (vide sec. 69) ; 

(5) to alter its Articles (vide sec. 20). When any action is permitted 
by the Act, but exercisable “if authorised by the Articles,” e.g., 
increasing capital, consolidating capital etc. in sec. 50 and where the 
Articles do not give the power, such power must be taken by amend- 
ment of the Articles bv special resolution before it can be exercised. 

(6) To appoint Inspectors under sec. 142. 

(7) To wind up the company voluntarily under sec. 203 sub-sec. 2. 

(8) To authorise the doing of various acts by liquidator, e.£. 
under sec. 208C 

It will be noted that while the procedure for ordinary resolution 
of the company as laid down in section 79 sub-section (2) is subject to 
any provision in the Articles, in the case of extraordinary resolutions 
section 81 sub-sections (3-7) make special provisions by laying down 
(l) that a declaration of the chairman on a show of hands is conclusive 
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unless poll is demanded, (si) (2) that a poll may be demanded, (3) that 
the poll is to be taken in accordance with the articles in such manner 
as the chairman directs, (4) when poll is demanded each member would 
have as many votes as he is entitled to under the articles and (5) that 
the procedure for giving notice of meetings for passing extraordinary 
or special resolution shall be the procedure laid down in the articles 
for this purpose. Articles 112-116 of Table A have now been made 
compulsory. 

A special resolution , when duly passed, becomes as binding between 
the company and the shareholders as the original Articles of Association 
(vide sec. 21). A special resolution must be printed and a copy annexed 
to each copy of the Articles of Association , which is issued after the 
date of the resolution (vide sec. 82). 


Every member is entitled to such a copy on payment of a fee not 
exceeding one rupee. The printed copy of such a resolution shall 
be forwarded to the Registrar within In days from 
the date of the passing of the resolution (vide sec. 82) 
along with the filing fee. Form No. VI II in Appendix 
A shall be adopted to prepare the notice in filing the 
special resolution with the Registrar. 

If any default is made in complying with the requirements of 
this section the company and the officers concerned shall be liable to a 
p T fine not exceeding Rs. 2 o/- per day as long as the default 

continues. If default is made in annexing a copy of 
such resolution in each copy of Articles of Association, the company 
and every officer who knowingly commits the offence is liable [on fine 
not exceeding Rs. lo/- for each copy in respect of which the default 
is made. 


Right of getting 
a copy of special 
resolution. 


Whenever any extraordinary or special resolution is adopted for 
the voluntary winding up of the company, such a resolution must, be 
c . . , notified bv the company within ten days from the date 

lion for \olun- °f " ie passing or the resolution in the local otnciul 
tarv winding-up gazette and also in some newspaper of the District 
should be noti- where the Registered Office of the company is situate 
(vide sec. 206). In default, the company and the officer 
concerned are liable to a fine not exceeding Rs. 5o/- per day. (For 
forms of winding up notices to he published in the gazette vide 
Chapter XVII.) 


CHAPTER X 

NOTICE 

A company being a corporation of numerous members, endowed 
by law with certain powers of functioning as one person and certain 
p . . f other privileges, the law insists that whatever is done 
la w” C1 Regarding ^* v c° m l xm y should be done by common consent and 
notice. * that members and persons interested should know what 

things are contemplated. 

(.si) Where the chairman records the number of votes for and against and 
then erroneously declares the resolution carried the declaration is not conclusive. 
14 C.W.N. 1 1H7. 
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Notice is a substitute for knowledge. It would be intolerable if 
in every case a company were called upon to justify its actions by 
showing that every interested person had actual knowledge thereof. 
The law therefore treats a notice as tantamount to knowledge in most 
cases . A presumption arises, which is in some cases irrebuttable, that 
where a notice has been sent to a person of a particular matter, lie 
knows about it. It is generally required that notice must be given, 
and the posting of notices in due course is all that the company is 
required to do in most cases. The law therefore insists on strict 
compliance with regulations regarding issuing notices . 


Notices required to be given by the company must be given by the 
Directors , in the absence of any provision in the Articles to the con- 
Who may issue. tral T* '1'he Articles generally provide that they may 
be signed by a Director, Secretary or other authorised 
person and need not be under the common seal. 

Although the Secretary or other person may have power to 
authenticate notices, if notices have been issued without proper 
authority of Directors, they are invalid. Thus where the Secretary 
issued notice of a meeting on his own initiative or even after mentioning 
the matter to some Directors but without any express approval by the 
Directors and without a regular meeting of the Board, it was held 
invalid. (v) Such notice may, however, be validated by subsequent 
ratification by the Board of Di rectors. (w) A notice issued under the 
orders of de facto Directors, who are not legally appointed, may be 
valid.(x) 


If the Articles authorised the Managing Agents or the Secretary 
to issue notices, the sanction of Directors is not required and a notice 
issued by them would be perfectly valid. 


The Articles contain detailed provisions as to how notices 
of meetings should be issued (see Table A, Art. 112). Section 81 (7) 
provides that notices of meetings should be given in 
the manner provided by the Articles or under the Act. 
Art. 1 12 of Table A which is now compulsory provides : 
be given by the company to any member either personally 
or by sending it by post to him to his registered address 
or (if he has no registered address in .British India) to 
the address , if any, in British India supplied by him to the company 
for the giving of notices to him. When a notice is sent by post, service 
of notice shall be deemed to have been effected by properly addressing, 
prepaying and posting a letter containing the notice and, unless the 
contrary is proved, to have been effected at the time at which the letter 
w T ould be delivered in the ordinary course of post.” 


Notice how 
issued ? 

“A notice may 
Notices by post 


The effect of this clause in the regulations is to safeguard 
the company against its acts being invalidated by absence of actual 
notice. The posting of the letter would ordinarily be deemed to be 
sufficient notice , although it never reached its destination . As to the time 
when the notice may be deemed to have reached the member, this 

(v) State of Wyoming Synd. (1901) 2 Ch. 431 ; Haycroft Gold Co., (1900) 
2 Ch. 230. 

(wj Hooper v. Kerr , 83 L. T. 729. 

(x) Bosechoek C", v. Fake, (1906) 1 Ch. M8, 
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clause only raises a presumption which can be rebutted by showing 
that it actually reached the addressee later than in due course 
of post. If the clause did not contain the expression, “unlevSS the 
contrary is proved,” the persumption as to the time when notice is 
given under this clause would have been irrebuttable.(y) 


Notice served in the manner specified in the Articles on a 
deceased shareholder is effectively; ) But Table A, Art. 
116 provides for notice to the persons entitled to a 
share on the shareholder’s death, and it seems that 
notices must be served on such persons even before they 
have been registered as members, if the company had notice of the 
death of a shareholder. 


Notice on 

deceased 

shareholder. 


The law provides in some cases that notices must be given by 
advertisement in papers (see sec, 206) and in some cases the Articles 
-o , . provide that notice should also be given bv advertise- 

men! by wav of extra caution. Generally speaking, the 
notice by advertisement is made supplementary to notices to individuals 
and is only intended to reach persons interested, whose names and 
addresses may not be known, as for instance, holders of share-warrants, 
holders of debenture bonds to bearer, creditors, etc. Where notices are 
issued by advertisement the notice is deemed to have been given on the 
date on which the advertisement is published and not on date on 
which it reaches a person. (a) Under the new section 17 the provisions 
of Art. 112-116 of Table A have been made comptilsoiy, so that now 
those provisions must be complied with notwithstanding anything 
to the contrary in the Company’s articles. 


Time of Notice of Meeting 


The amended Act makes provision for several periods of notice 
necessary for several kinds of meetings. Section 77 requires that at 
least 21 days before the meeting the statutory report must be circulated 
to the members. 

For ordinary meetings section 79 sub-section (l) (a) provides that 
a notice must l>e served at least 14 days before the meeting and it 
must be served as provided by clauses (112*116) of the Articles. For 
extraordinary resolutions [section 81 sub-section (1)1 and for requisi- 
tion meetings r section 78 sub-section (4) 1 , the same peiiodof notice is 
necessary. But for passing a special resolution i section 81 sub-section 
(2)J at least 21 days’ notice specifying the intention to propose a special 
resolution must be given. 


Subject to these lower limits the articles can provide for a longer 
notice and if they do so the notice must be served according to the Articles. 

Notices of meetings must be unconditional. A notice, 
notice 1 ' 01 ^ specifying that a meeting to consider a pniticular matter 

will be held if a particular thing happens or does not 
happen, is invalid, unless the Articles^expressly provide for such condi- 
tional notice. 


(y> R. v. Westminister Union. (1917), K. B. 8B2. 

(z) James v. Bum a Ventura Sy nd. (1896), 1 Ch. 456; Nezv Zealand Gold Co. 
v. Peacock, (1894). 1 Q. B. 622. 

(a) Mercantile Investment Co. International Co. of Mexico. (1895), 1 Ch. 484, 
489n. 



SPECIAL RESOLUTION 


161 


Where notice is given of a meeting to be held unconditionally, the 
inclusion in it of a certain item of business to be taken up in a particular 
contingency would be valid, (d) 


When there is a time limit as to the issue of notices, there 
must be so many clear days between the date of notice and the date 
of the meeting — the day on which the notice is served 
of time l0n and the date of the meeting will be excluded. Where 

of notice. notices are posted, the date of notice would but for 

article 114 be deemed to be the day on which it was 
posted, irrespective of the date which such notices may bear, but 
under Art. 114 of Table A the day on which the addressee is 
deemed to have received it is the day on which the notice would 
reach him in due course of post and as this article is now compul- 
sory, this provision should be borne in mind. Where notices are 
given by advertisement, e.g. for closure of Share Register under 
Section 37, the day of publication shall be deemed to be the 
date of noticed) 


Contents 
of notice. 

particulars. 
Appendix B. 


The notice must mention the date , time , hour and 
place and the business of the meeting. The notice will 
be insufficient if it does not contain the requisite 
For a sample form of a notice see Form No. 33 in 


It is usual to serve along with the notice for an ordinary meeting 
a notice regarding the closing of the register for a certain period before 
the meeting. Section 37 requires that a notice for the 
closing of the register must be advertised in some 
newspaper circulating in the district in which the 
registered office of the company is situated at least seven 
days before the closing. The maximum period for which the share 
register can be closed in any year is 45 days ; but it cannot be closed for 
more than 30 days at a time (section 37). 


Notice of 

closing 

Register. 


Notice for Extraordinary or Special Resolution 


As already noticed a notice for a general meeting to pass an 
extraordinary resolution or a special resolution must specifj T the 
intention to move the resolution as an extraordinary or 
onfi nar ^ a s P ec ^ a ^ resolution as the case may be. It is .safe, 

resolutions. if not exactly compulsory, to give the exact words 

of resolution to be proposed in the notice, though at the 
meeting amendments may be proposed and if the amendment is carried 
the resolution as amended will have to be put and carried by the requi- 
site majority. 


In the case of a special resolution it is neces- 

Special s that" t j ie not i ce should be given at least 21 days 

resolution. , * 

before the meeting. 


(d) Bspuela Land Co., supra. 

(e) Mercantile Investment Co. v. International Co. of Mexico (1893), t Ch.48n, 


21 
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Notice of Call 


Notice of 
calls. 

particulars(f): — 


The notice for paying a call on shares generally bears 
the date on which the resolution about the call was 
made. Such a notice should bear the following 


1 . the amount payable on each share; 

2. the time by which the call is to be paid ; 

3. the place of payment of the call. 

4. the person to whom the call is to be paid; 

5. the rate of interest to be paid on failure of the due payment of 
the call. 


A form for a call notice has been given in Form No. 27 in 
Appendix B. 

Subsequent notices, such as reminders, lapse notice and forfeiture 
notice, are usually issued in enforcing payment of a call. 

The notices must be very carefully drawn up; as any irregularity 
in the composition may invalidate the forfeiture if the company takes 
that step. 


Notices out of India. 


Notices 

abroad. 


The Articles of Association must now contain provisions as to the 
mode of issuing notices to those who reside outside British India as in 
Table A., Art. 11 3. The Articles should also provide, 
as they generally do, that a non-resident shareholder 
should supply an address in British India where notice 
should be sent, and that if no such address is supplied an advertisement 
in a newspaper circulating in the neighbourhood of the registered office 
of the company would now be deemed to be sufficient notice. Where 
an address is supplied under this clause notices will be sent there. 
Such a clause in the Articles should be strictly adhered to. 


Upon a winding-up, the liquidator is generally required to follow 
the provisions of the Articles of Association with regard to notices of 
meetings, notices of demand to contributions etc., (see post under Wind 
ing-up). 

Where there are joint-holders, a notice issued to the holder named 
first in the Register ivould be sufficient notice to all joint holders 
(Table A Art 114), Article 115 provides for the service of notice to the 
representatives of a deceased or insolvent member and Article 116 
affirms that the only persons vrho are entitled to receive notice of every 
general meeting are (l) members including holders of share warrants 
who have registered address in British India and (2) representatives of 
deceased or insolvent members. 


(f) Palmer’s Company Law, P>th Edition, page 147 and Gore- Brown’s Hand- 
book on Joint-stock Companies, 34th Edition, page 183 and Table A clause 1 2- 1 7. 
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CHAPTER XI. 

DIRECTORS AND PROMOTERS 

A company, though a legal person, can function only through 
agents and usually these persons by whom it acts or by whom its 
Directors. business is carried on or superintended are called 

Directors. Under section 2 of the Act “Director 
includes any person occupying the position of a Director by whatever 
name called.” Hence, if the Articles provide a “council” or “governing 
body” to look after its affairs, and to direct, carr)^ on or supervise its 
business, such body will be Directors under the definition of the Act. 
Section 83 (A)provides that every company shall have at least three 
directors. This section is not applicable to private companies except 
a private company which is a subsidiary company to a public 
company so that it might be supposed that a private company need 
have no directors as was undoubtedly the position before the 
amendment of the Act of 1936. Under the amended Act of 1936 
however although section 83A is not applicable to private ’companies, 
article 71 of Table A which has been made compulsory under section 
17 even for private companies, provides that the business of the com- 
pany shall be managed by directors. Again, article 95 which is now 
compulsory even for private companies provides that no dividend can ex- 
ceed the amount recommended by directors. So that after this 
amendment it would appear that even private companies are required 
to have directors. 


Who may be Director 


There are no restrictions in the Act as to who can be a Director. 
A Director need not even be a natural person. A company may be 
appointed Director unless there is anything to the contrary 
Director^ w the Articles. In that case the person nominated 

under sec. 80 of the Act to represent the company may 
act as Director, (g) Cases where this question may arise must be ex- 
tremely rare. They may arise where one company not only holds shares 
in others but also lias the right under the articles of the company to be 
on the Board of Directors. In such cases however the articles usually 
provide that the other company should have the right to nominate one 
or more directors so that no question of the company itself becoming 
the director arises. Unless the Articles provide otherwise, therefore 
a person who does not hold even any share in the company may be appoin- 
ted a Director . 


Usually, however, the Articles of Association provide that each 
Director should subscribe a certain number of shares. In that case, if 
the Articles provide for the appointment of first Directors, no person 
can be appointed a Director unless before the registration of the Articles 
he has by himself or by his agent either signed the Memo - 
Share quali- randum for a number of shares not less than his qualifica- 

catso?1 tion or filed with the Registrar a contract in writing to 

take from the company and pay for his qualification shares ( sec. 84 ). 
And section 85 provides that the qualification shares of a Director must 

(g) Bu lay ao» Market etc.. (1907) 2 Ch. 4,)8. 
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e taken within two months of his appointment or such shorter time as 
nay be fixed by the regulations* The effect pf this is that a person, 
vho does not possess the qualification shares, may, if the Articles do 
iiot otherwise provide, be appointed and act as Director from the 
late of his appointment, and, if he does not acquire the qualification 
shares within the prescribed time, his office becomes vacated (sec. 86 
mb-sec. 10). Similarly, if at any time after becoming a Director he ceases 
* It to hold the qualification shares his office is vacated. 

A penalty not exceeding Rs. 50/- a day is prescribed 
for a person who acts as a Director of the company without acquiring 
the qualification shares beyond the prescribed period (sec. 85 sub-sec 2). 

Much will depend upon how the clause in the Articles providing 
. for the qualification shares is worded. Thus if the 

qu?Hficalion qualification clause provides that “no person shall be 

clause. eligible ” as a Director it would mean that the clause has 

no application to the signatories in the Memorandum or the 
first Directors named in the Articles as the case may be, who become 
Directors without election. Such Directors need not then have the share 
qualificatioft.(h) In such a case it also follows that the election of a person 
who had not got the share qualification at the date of bis election 
would be void , (i) and section 85, in so far as it gives a Director a time 
of two months or Jess to acquire the qualification shares would not 
apply* On the other hand, if the clause provides that “no person 
shall be a Director of the company etc.” or “the qualification for a 
Director shall be the holding of so many shares” the Directors appoin- 
ted under the Articles as well as the subsequent Directors are required 
Xo take the qualification shares, and in their case the time allowed 
by section 85 would be available. In the case of the original Directors 
referred to in sec. 84 the qualification shares are required to be taken 
from the company , which means that a purchase of shares from another 
member is not sufficient. In the case of other Directors section 85 only 
contemplates that he shall have such shares and the Director is not 
required to take the shares from the company. { j) 


Number of Directors 


There must be at least three Directors in a public 
company ( vide section 83 A ). But the Articles may 
provide a larger number as minimum, in which case the 
number of Directors must come up to that number. 


Number of 
Directors. 


There may be any number of Directors in a company provided 
the provision of sections 83 -A and 83-B have been complied with. But 
the adoption of a large Board of Directors is not desirable as it weakens 
individual responsibility.(k) 

There are some other practical difficulties also, as for example, 
in getting signatures on a Prospectus, or other documents which require 


(h) Stock's Case, 4 De, G. J. & S. 426 ; Forbes' Case, 8 Ch. 768, 

(i) Brown's Case, 9 Ch. 102 at p. 109 ; Miller's Case, 3 C. D. 661 ; Hamley's 
Case, 5 C.D. 705 ; Bober's Case, 5 C. D. 963 ; Jenner's Case, 7 C. I>. 132 ; Channel 
Collieries v. Dover Ry., (1914). 2 Ch. 506. 

(j) Browne's Case, 9 Ch 102 ; Miller's Case , 3 C. I). 661, 667. 

(k) Palmer's Comp. Daw, 9th Ed , p. 182. 
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the signatures of all Directors. Three to nine Directors would seem 
to be a reasonable number. The Articles, generally fix the minimum 
and the maximum number of Directors. Where through inadvertence 
or otherwise a provision as to the number and qualification of 
Directors is not contained in the Articles of Association, the subs- 
cribers to the Memorandum may, before any allotment has been made, 
pass a special resolution fixing the minimum and the maximum 
number of Directors with such qualification attached as they may choose 
or they may alter any provision of the Articles on this point, as they 
have got power to change Articles on all other matters, being the only 
members of the company before allotment. 

Where the minimum number of Directors falls below the number 
prescribed by the Articles of Association , the remaining Directors prim a 
facie cannot act unless the Articles enable the remaining Directors to act 
notwithstanding the vacancy. The Articles of Association generally 
contain a provision empowering the remaining Directors to act for the 
limited purpose of appointing Directors (see Table A Art. 89) and 
furthermore empowers the remaining Directors to fill up such casual 
\ r acancies (see Table A Art. 89). Such provisions are of great practical 
value. Section 83 B (1) (iii) also provides that in the absence of any 
regulation in the articles, any casual vacancy may be filled up by the 
Directors but so that the substituted Director shall be subject to retire- 
ment on the same day on which the Director in whose place he is appoin- 
ted would be due for retirement. 

First Directors 


Provisonal 

Directors. 


In the absence of anything to the contrary in the Articles, the 
subscribers of the Memorandum shall be deemed to be the Directors of 
the company under section 83 B li) (i) and they auto- 
matically become Directors according to the provisions 
of the Statute. Such Directors are called provisional 
Directors” and the Articles generally provide that such Directors will 
require no share qualification for their post, and they will be replaced 
by the first Directors of the company within a specified period from the 
date of the incorporation of the company. 


When the first Directors are named by the Articles of Association, 
a list of such Directors is required to be filed with the Registrar at the 
time of the registration of the company, (sec. 84 sub-sec. 
Filing of list of 2 ). The form as given in Form No. X in Appendix A 
with Reg[st°ra S r is used t0 prepare this list of Directors. The list should 
be very carefully prepared as, if there be any variation 
between this list and the actual list of consent of the Directors to act as 
such r sec. 84 sub- sec. I cl. (?) 1, then the person who files this list will 
be liable to a fine not exceeding Rs. 500/- (sec. 84 sub-sec, 2). 


The first Directors who are named in the articles of association or 
any Director proposed in any prospectus of the company is required 
before the registration of the company to file with the 
Consent and Registrar (a) a consent in writing to act as director , (b) 
contract to take evi( j ence 0 f hi s having the share qualification consisting 
ttiare8 ' 0 f (i) a signature in the memorandum fora number of 

shares not less than his qualification shares ; or (ii) an affidavit to the 
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effect that a number of shares not less than his qualification are regis- 
tered in his name ; or (iiU a contract in writing to take from the 
company and pay for his qualification shares. 

These are necessary only where the articles fix a minimum quali- 
fication for directors [section 84, sub-sec. (l ij. 

These two documents are also required to be filed , along with the 
list of the names of Directors, with the Registrar on registration of the 
company under the provisions of section 84 of the Act. The statutory 
forms as given in Form No. IX and XI are used for consent and con- 
tract of the Directors respectively. The consent and contract of Directors 
or affidavit are also required to be filed under the provisions of sec. 84, 
sub-section (l) before any such Director can be named on any Prospec- 
tus issued by or on behalf of the company within one year [see sub-sec. 
(3)] from the date of the commencement of the business. 

The above documents require a filing fee of Rs. 3 for each 
document, (see Table B). 


Under the amended setion 87 the company is required to keep at 
its registered office a register of its directors, managers and managing 
agents containing the particulars mentioned therein and 
under sub-section (2) the company is required to send 
to the Registrar a return in the prescribed form con- 
taining the particulars in the register as well as notification in the 
prescribed form of any change in the directors, in either case within 

14 days. 


Register of 
Directors* 


The Register of Directors must show the following particulars 
regarding each director : — 


(a) The full name, former name or surname if any, and residental 
address, nationality of origin, new nationality if any, business occupation 
and particulars of other directorships. 

(b) in the case of a corporation, the corporate name, registered 
or principal office and particulars of its directors with address and 
nationality of each. 

(c) in the case of a firm, similar particulars about the partners 
and the dates on which each became a partner. 

This register like the minute books of general meetings is 
required to be open to inspection of members and made subject to the 
right of members to take copies and a penalty is imposed for refusal 
under sub-sections (3 5) of section 87. 


Changes in 
Directorate. 


The Articles of Association must now provide that the first 
Directors shall retire from their post on the day of 
the first ordinary general meeting of the company, 
when the members will appoint another set of Direc- 
tors to replace them (Table A Art. 78) but that retiring Directors 
will be eligible for re-appointment. Art 78 of Table A having 
. now been made compulsory, the first Directors will 

ofVrst me!1 have t0 retire under clause 78 of Table A., but the 

Directors. said clause will have no application in regard to the 

Directors who are named in the Articles of Associa- 
tion as non-retiring Directors. Under the new section 83 B (2) the 
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number of such non-retiring directors must not exceed one-third of 
the total number. 

Change of Directors. 


The Articles of Association also generally provide and are now 
required under sec 17 and Art 78 of Table A to provide that a certain pari 
of the Directorate being not less than two thirds of the 
Directors 0 * total number [sec. 83 B (2)] will retire from their post in 

each year and the members will appoint Directors in 
the ordinary General Meeting of that year to replace the retiring 
Directors. Such number is fixed at one-third or nearest to one-third 
of the whole body of Directors (Table A, Art. 78). The names of 
the retiring Directors are given in the notice calling the ordinary 
General Meeting. But such Directors are eligible for re-election. If 
any new man is to be appointed in the place of a retiring Director, 
the Articles of Association often provide that the name of such 


person should be proposed by a shareholder before the specified time 
of issuing the notice of meeting, so that the name of the proposed 
Director may be given in the notice of the meeting. 


A permanent set of Directors is not at all desirable in a business, 
as such Directors may abuse the powers conferred on them. Hence, 
annual retirement of a part of the Directorate is desirable, as in that 
case the shareholders will get an opportunity to introduce new persons 
into the concern to give new ideas and suggestions. On the other 
hand, the wholesale withdrawal of the Directorate is very undesirable 
as it may cause a complete breach of continuity in the Directorate, 
and in the absence of any member of the old Board with knowledge of 
past affairs of the company, the work of the company may suffer and 
much time may be wasted. 

It is usual however in many companies to have a provision in the 
articles that certain directors who have more or less a vested interest 
in the company should not be liable to retirement. This rule is 
generally found in the case of directors nominated by managing 
agents or managers or managing directors. Such a provision 
is permissible but under the present section 83B subsection (2) the 
number of such directors who are not liable to retirement by rotation 
must not be more than one-third of the total number of directors. 


Clauses 78-82 of Table A which provide for the rotation of 
directors have now been made compulsory so that every company 
must now provide by its articles for retirement by rotation of at least 
one -third of its directors every year. This provision however is not 
applicable to private companies. (See sec. 17) 

There may be a casual vacancy in the Board of Directors for 
many reasons, such as resignation, disqualification, 
Casual death, insolvency, disability or continuous non-atten- 

vacancy. dance (as provided, by the new sec 86 I or by the 

Articles.) When such a vacancy occurs, the continuing Directors, 
unless otherwise provided by the Articles of Association 

may elect others to fill up the vacancy and the new Director so 
appointed will be entitled to work for the period for which his 
predecessor was entitled if so laid down in the Articles [see 83B (iii) and 
Table A. Art, 84.] But if the number or Directors falls below 
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the minimum number of Directors for the constitution of the Board 
under the provisions of the Articles of Association, the remaining 
Directors cannot elect others to fill up the vacancies as under the 
regulations such a Board is incapable of doiiig any valid act on behalf 
of the Company. But the Articles may provide that in such a case 
or where no minimum number of Directors is fixed and the number 
falls below the required quorum, the remaining Directors can act only 
for the purpose of appointing other Directors and calling a General 
Meeting and for no other purpose (Table A, Art. 89). It is also generally 
provided by the Articles of Association that the continuing Directors 
shall be entitled to continue the business of the company notwithstand- 
ing any vacancy in the Board. Such a clause is effective as long as 
the minimum number of the Directors does not fall below the 
minimum number prescribed by the Articles, or if there is no such 
provision, so long as the number does not fall below the quorum for a 
meeting of Directors. 

If all the birectors retire or resign or become disqualified under 
the provisions of section 86 I the members under the provisions of 

On retirement of sect * on may ca ^ a General Meeting of the company 
the whole Board. to e ^ ect fresh Directors or where there is a Managing 
Agency, the Managing Agents even if they are not 
members may call such emergency General Meeting to elect Directors 
in place of those who go out if the Articles so provide. 

In case of an} r change in the Board of Directors within one year 
from the date of the commencement of the business, notice of the 
Change in change of Directors is required to be filed with the 

Board. consent of Directors. A notice of change of Directors 

is always required to be filed under the provisions of 
section 87 whenever there is any change. The form as given in Form 
No. XII in Appendix A is used to notify the change of Directors. 

Section 87 of the Act requires every company to keep a Register 
of Directors and to file with the Registrar a copy of the said register each 
year along with the list of members, summary of capital and the balance 
Register of sheet. The Form No. XII in Appendix A is also the 

Directors. prescribed form for a Register of Directors. Any 

change in the Directorate should be recorded in this 
Register of Directors and the change notified to the Registrar under the 
provisions of the said section in manner as provided before. A list of 
Diiectors prepared from this Register which is to be filed along with the 
documents as prescribed by section 32 is required to be given under 
Form E in Sell. Ill of the Act. 

The company and the defaulting officers shall be liable to a fine 
Penalty. ll P *° ^ s * ^ f° r ea °h day f° r default in complying with 

section 87. 

Qualification Shares 

The Director may own the qualification shares in his own name or 
Qualification. Jointly with others if there be no contrary provision in 
_ the Articles of Association, (l) 

Act IHchmond Minin & 0o " 9 C.D. 610 ; see 
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Shares to which the Director is entitled as a trustee and not in his own right 
will he regarded as sufficient for qualification, as under section 83, trusts are not 
recognised by the company and a trustee is regarded t*s a legal owner of the 
shares. Even where the clause provides that the Director must hold “the shares 
in his own right* * it has been held that the clause means that he is not to hold as 
personal representative or trustee in bankruptcy, but not that the company is to 
look behind the register and enquire whether the registered shareholder is 1 the 
beneficial owner, (in) 

Directors cannot take qualification shares or any share as a present 
from the promoter for his consent to act as a Director. Such a transac- 
tion is a gross breach of trust on the part of the Director, and the 
Director is bound to make good any loss to the company for such breach 
of trust. Nor can a company give a loan to a Director for purchasing 
qualification share. Sec. 86D forbids making a loan to a director al- 
together and sec. 54A prohibits any financial assistance to any one for 
buying its shares. 


If the defaulting Director acts notwithstanding his lion-acquisition 
of qualifying shares, he will be held liable to a fine not exceeding 
Rs. 50/- for every day under clause 2 of section 85. 

The taking of qualifying shares is not absolutely compulsory for 
a Director. He may not take the shares, if lie resigns the post within 


Director's 
liability 
to take 
qualifying 
shares. 


the period within which the qualifying shares must be 
acquired. In such a case he cannot be compelled to 
take the shares. But if after expiration of the prescri- 
bed time of acquiring the share qualification he does 
not resign, he would be liable to take those shares as 


he has been estopped by his own action and the com- 
pany or the Liquidator may realise the value of the shares, although 
under sec. 86 I his place as Director should have been vacated, (n) 


Remuneration of Directors 


Directors are not not entitled to any remuneration unless it is 

authorised by the Articles of Association, (o) But the Articles generally 

T1 provide expresslv for pavment of remuneration to the 

Remuneration * * , ^ £ x 

Directors for their services and fix the amount of such 

remuneration or prescribe the minimum and the maximum amount that 
can be paid as remuneration to a Director leaving the power to fix the 
amount to the shareholders in General Meeting, or generally authorise 
the company to fix the remuneration at a General Meeting, (see Table A, 
Art 69). Where the Directors are entitled to a remuneration, such 
remuneration may be paid out of the funds of the company and there is 
no presumption that the remuneration should be paid out of the profits only . 
So unless the Articles expressly provide that remuneration is to be paid 
out of profits only, it can be paid out of the capital . ip) 


(in) Glosy Paper Mills Co., {Du lister's f'ase), (1894), 3 Ch.4<3; Grundy v. 

Briggs, (1910), I Cli. 444. T . 

(n) Palmer’s Company Daw. 9th Rd. f page 18. To tins extent Isaacs Case. 
(1892), 2 Ch. 158 is still good law. though its applicability has been qualified by 

8CC ' H (t ) f Dunntm v. Imperial Gas f.ighi, 3 B. & Ad. 125; Geo. Newman & C 0 
(1895) 1 Ch. 074 ; Young v Naval Siciety . (1905), K.B. 08*. Bose hock £Co.v. Fuke , 

<!l90fi (p) Uvdy%ra,Hte Co., 2fi LJ. 073 which is a very strong case. 


Ch. ; Grundy v. 
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A Director may sue for remuneration agreed to be paid to him by 
, . the company and may claim as an ordinary creditor (q) 
Directors right j n a w inding-up, provided that the Directors have not, 
by a previous resolution of the Board, renounced the 
right to such remuneration, (r) Such resolution may, however, be 
subsequently rescinded, in which case they will be entitled to remunera- 
tion from the date of the rescission, (s) 

Director must not take any remuneration in excess of the amount 
payable under the regulations and if any such amount is taken then all 
the Directors become jointly and severally liable to make 
good the amount ; but the company in General Meeting 
may ratify the payment of such excess remuneration, (t) 
Directors cannot take their remuneration free of income 
tax which is paid out of the funds of the company and must not take 
any travelling expenses to attend Board Meetings unless specially 
authorised by the Articles or by a resolution of the General Meeting. 
Such expenses are taken to be covered by the remuneration as fixed by 
the Articles of Association, (u) 

There is no law as to amount of remuneration that can be paid to a Director 
or the mode of its payment. The company is at liberty to fix any reasonable 
amount. This may be in the shape of a lump sum payable to Directors for a year 
or a sum payable for each meeting or a fixed fee or a fixed proportion of the profits 
as annual remuneration payable for attending Board Meetings. The Articles may 
provide the extra payment of a certain percentage of the net income to the 
Directors as bonus. The Directors are not entitled to any such Bonus without 
explicit provision in the Articles of Association or sanction by the shareholders in 
General Meeting. The Directors may forego remuneration for a certain meeting 
or for a certain period by a resolution before such remuneration has become due. 
But like any other agreement a renunciation of a remuneration or fee already 
earned cannot be binding on the Board, if it is made without consideration. A 
resolution to take no remuneration may be rescinded, and from the date of such 
rescission it will cease to operate (v) 

Where a Director vacates office in the middle of a year there is a conflict 
amongst the authorities as to whether he is entitled to his remuneration for the 
part of the year, and most cases go upon the special words of the Articles in each 
case. The difficulty arises only in cases where the remuneration is payable to 
the Director at a certain amount or rate per year. There is no difficulty, however, 
where the remunt ration is payable at so much for each meeting of the Board 
attended, in which case, the Director is undoubtedly entitled to such remunera- 
tion for the time during which he has served, (w) 


(q) Ex parte Beckwith. (1898), 1 Ch. .824 ; Dover Coal Field , (1907), 2 Ch. 7b ; 
(190S). 1 Ch. 85 ; see however Ex parte Cannon where the remuneration was left 
by the Articles entirely at the mercy of shareholders. 

(r) Me Connell's Claim. (1901), 1 Ch. 729. 

(s) Consolidated Nickel Mines, (1914), 1 Ch. 888. 

(t) Vide Palmer’s Company Law, 9tli Edition. Page 186. 

(u) Young v. Naval Society , (1905), 1 FC.B. 687 ; gravelling allowances), 
Bosechrock v. Fuke. (1906), 1 Ch. 148, (Income-tax). 

(v) McConnell. s Case supra ; Consolidated Nickel Mines supra. 

(w) See Buckley, op. cit., 1 Itli Ed. p. 720. 


Limitation on 
payment of 
Director’s 
remuneration. 
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. . The Managing Director or the Director who is the 

IMrmo?* right representative of the firm of the Managing Agents, may 
to remuneration. Participate equally with the other Directors in getting 
remuneration or fees as a Director under the provisions 
of the Articles Qf Association, unless there be any contrary provision. 

The Directors may appoint, by a resolution of the Board meeting, 
some of them to do sonic special work which may cause them some loss 
, . of time or money. In the absence of a clause in the 

f o r T e xtra* r eniu - Memorandum or Articles, Directors are not entitled to 

Deration for <xny remuneration for - any such extra work done by 

extra work. them. Where express provision for extra remuneration 

is made bv the Memorandum or Articles, the Directors 
can by their own resolution pay any one of them extra remuneration 
for special work. It is probable that a resolution of an annual meeting 
of shareholders can entitle a director to extra remuneration even' with- 
out provision for it in the Articles.(x) A provision to the effect is also 
generally found in the Articles of Association and it is desirable to 
have one. 


New Limitations in respect of Directors 


Section 88 A — 861 introduced by the amending Act of 1936 impose 
very important limitations on the rights and capacity of directors. 

Section 86A provides that an undischarged insolvent who under 
Insolvency section 861 is incompetent to act as a director is liable 

to imprisonment for a time not exceeding two years 
or to a fine if he acts as a director. 


Assign me nt 
of office. 


By section 86B provision is made against the assignment of the 
office of a director or manager by a director. liven if the articles 
provide that a director should have the power to 
assign h is office as such to another person this section 
provides that such powers would be of no effect 
unless and until it is approved by a special resolution of the 
company! But where the director has to be absent from the district 
where the meetings of directors are usually held for not less than three 
months lie may have the power with the approval of the Board of 
directors to appoint an alternate or substitute director during his 
absence and such appointment will not be deemed to be an assignment 
of the office. It is further provided that the office of such alternate or 
substitute director is vacated upon the return of the absent director. 


Section 86C makes any provision in the articles or in any contract 
illegal and void by which a director, manager or officer of 
xiir emnit} . tj, e company or the auditor of the company is indem- 

nified against any liability which would attach to him by law for any 
negligence, default, breach of duty or breach of trust committed 
by him. 


Such indemnity may however be given under proviso (c) of the 
section in respect of any liability incurred by him for defending himself 
in any civil or criminal proceeding where the judgment is in his favour. 


(x) See Dale Plant Ltd 4B C.D. 255. 
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Tbe proviso also saves from the operation of the section auy provision 
for indemnities which have become effective before the passing of tbe 
amendment and also for indemnities already" in existence and also for 
a period of six months from tbe passing of the Act of 1936 of auy 
indemnity clause wliieh was in effect before passing of the Act* 


Loans to 
directors &c. 


By section 86 D loans by the company to a director are absolutely 
forbidden . This prohibition extends not only to loans bnt also to 
guarantees for any loan by the director and it 
also extends to similar loans and guarantees to 
a firm of which such director is a partner or 
a private company of which such director is a director. A contraven- 
tion of this provision is made subject to a fine up to Rs. 600 and if 
default is made in repayment of the loan or in discharging the guaran- 
tee every director of a company guilty of such contravention is person- 
aly liable jointly and severally for the amount unpaid. 


This section does not apply to private companies except a private 
company which is a subsidiary company of a public company and it does 
not also apply to banking companies. 


Section 86E absolutely forbids a director to hold an office of profit 
under the company except that of managing directory manager or legal 
or technical adviser or a banker . This prohibition 
oVprofi? office extends not only to a director but also to a firm 

° p of which the director is a partner and a private 

company of which such director is a director. The proviso 
saves from the operation of this section any office of profit held bv 
persons who are elected or appointed directors before the passing of 
the Act of 1936 and who held the office at the commencement of the 
Act. It is further provided that the office of a managing agent is not 
to be deemed an office of profit under the company. 


Section 86F prohibits a director of a company or a firm of which 
such director is a partner or any partner of such firm or any private 
company of which he is a member or a director 
to enter into any contracts for the sale purchase 
or supply of goods and materials to the company 
except with the consent of the directors. The proviso saves 
contracts which were alieadv in force before the commencement of the 
Act of 1936. 


Contracts with 
company. 


Section 
expiry of his 

Removal of 
director. 


86G provides that a director may be removed before the 
period of office by an extraordinary resolution of the 
company and when he is removed a substitute 
can be appointed by the company by an ordinary 
resolution. A director who is so removed 
cannot he reappointed a Director by the Board of Directors. This 
provision also is not applicable to directors who were already in office 
before the commencement of the Act of 1936 nor to any director who is 
not liable to retirement by rotation. 


Section 86H forbids the directors without the sanction of the 
company in General Meeting (a) to sell or dispose of the undertaking of 
the company or (b) remit any debt due by a director . So that the under- 
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taking of the company cannot be sold and a debt due by a director cannot 
be remitted except by the company at a General Meeting. 

Section 861 now provides for the vacation of the office of director 
tinder certain circumstances (See below). 

Determination of the office of Director 


Subject to anything to the contrary in the Articles, a Director 
may vacate his office by resignation at any time, and authority for such 
R '^nation of resignation usually found in the Articles of Associa- 
Director. ti° n * resigning, the Director may send a notice to 

the company intimating his intention in the manner 
provided by section 148 of the Act. The resignation once tendered 
cannot be withdrawn by the Director without the consent of the 
company in the absence of any provision in the articles authorising with- 
drawal. (y) 


Under the law as it stood before 1936, the Act otilv provided that 
the office of the director would he vacated only if he failed to obtain his 
qualification shares within the time specified. For the 
rest it was left to the articles to provide any further 
grounds for disqualification of directors. 


Disqualification 
of Director. 


The amended Act now provides by section 860 for the removal 
of a director by an extraordinary resolution of the company and section 
861 gives a list of cases in which the office ot the director would be 
vacated ipso facto. Section 861 runs as follows : — 

'*K(SI. (1) The office of a director shall be vacated if ; — 

(tf) lie fails to obtain within the time specified in sub-section (I) of 
section 85, or at any time thereafter ceases to hold, the share 
qualification, if any. necessary for his appointment, or 

(b) he is found to be of uusound mind by a Court of competent juris- 
diction. or 


(c) be is ad judged an insolvent, or 

( /) he fails to pay calls madt on him in respect of shares held by him 
within six months from the date of such calls being made, or 
(e) he or any firm of which he is a partnei or any private company of 
which he is a director without the sanction of the company in 
general meeting accepts or holds any office of profit under the 
company other than that of a managing director or manage* or a 
legal or technical adviser or a banker, or 
(/) he absents himself from three consecutive meetings of the directors 
or from all meetings of the directors foi a continuous period of 
three months whichever is the longer without leave of absence 
from the board of directors, or 

(&) he or any firm of which he is a partner or any private company of 
which he is a director accepts a loan or guarantee, from the 
company in contravention of section 8(>l), or 

(y) Vide Gore-Brown’s Handbook on Joint-stock Companies, 34th Edition, 
Page ; Glossop v, Gloxsop, (1907), 2 Ch. 370. 
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(/*) he acts in contravention of section 86F. 

2. Nothing contained in thus section shall be deemed to preclude a company 
from providing by its articles that the office of director shall be vacated on grounds 
additional to those specified in this section.” 


Articles 77 of Table A which provides for the disqualification of 
directors but which is not compulsory has also been amended so as to 
include many of the items in section 861. 


Even where the Articles disqualify a person on the score of his 
holding an office, without mentioning that it should be an office of 
profit, it has been held that to disqualify him the office 
Office an held must he one of profit, Thus where a person appoin- 

i " t * ted a Director acted as Secretary but did not draw any 

remuneration for the work he was not disqualified, (a) 

A trustee of a deed covering the Company’s debentures, nominated 
and paid by the Company, holds an office of profit, (b) but not a 
Solicitor, (c) 

Where a Director enters into a contract with the company for his 
personal profit or participates in a profitable contract he is disqualified 
from acting as Director (d) unless the contract was 
Contracts wuh entered into with the knowledge and consent of the 
ie ompauy. Board of Directors. It is immaterial that no profits 
actually arise from the contract, (e) 


The principle of these rules is that a Director as holding a fiduci- 
ary position cannot obtain for himself any benefit by use of the 
resources of the company. If he does so, he becomes a constructive 
trustee in respect of the profit so obtained and must account for it to* the 
companv.(f) It is immaterial that the profit is one which the company 
itself could not have made, (g) This, however, is a rule which applies 
only in the absence of a valid contract to the contrary. The Articles 
may provide or contemplate that Directors should have the benefit of 
contracts with the company , (h ) provided sanction of Directors is obtained 
under section 86F. 


Sections 91 B and 91 C of the Act also require that the interest of the 
Director in any contract with the company must be disclosed 
at the meeting of the Directors, that such interested Dilector 
should not vote on any such contract and that the terms of any contract 
for the appointment of a Manager or Managing Agent in which contract 
any Director is in any way interested shall be communicated to the 
members within 21 days. These sections contemplate that 
the Articles may authorise or permit Directors to have the benefit cf 
contracts with the company subject to these rules. 


(a) Iron Ship Coating Co. v. Blunt , L R. 3 C.P. 484. 

(b) Astleyx. New Tivole , (1899), 1 Ch. 151. 

(c) Harper's Triket Machine , (1 9 12), W N. 203 

(d) Todd v. Robinson , 14 C B.I), 739 ; Ihdcga Co.. (1904), 1 Ch. 276 ; Cory v. 
Harrison , (19< l 6), A.C, 274 ; Norton v Taylor , (1906), A.C. 378. 

(e) Star Steam Laundry , (1918), W.N. 39, 

(f) Imperial Mercantile Credit Ass,. 6 Ch. 588, 566 ; L.R. 6 H.L. 189 ; James 
v Eve, L,R 6 H.L. 325 ; Benson v. Heat horn , 1 Y. & C. Ch. 326, 341 ; Uluckstein v. 
Barnes. (1900), A.C. 240. 

(g) Boston Co. v. Ansell , 39 C D. 339. 

(h) See Adamson's Case , 18 Eq. 670. 
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De facto Directors 


A person, who has not been duly appointed, is not a Director and 

„ , . his purporting to act as such does not give the company 

Defective :_i. A i ...... ... • , \ J 


appointment. 


any right of action against him unless it can show 
damage. But the company may bring an action to 
restrain such person from acting as a Director or representing himself 
as such. 


But to cm outsider the action of such a de facto Director shall be 
valid until and unless the contrary has been proved, (j) Under sub-sec. 

3 of sec. 83 there is a presumption that Directors have 
of ^dt’fi/cto aClS ^ een regularly appointed until the contrary is proved 

Directors. and even where the appointment is afterwards found to 

be irregular, sec. 8b provides that “The acts of a 
Director shall be valid notwithstanding any defect that may afterwards 
be discovered in his appointment or qualification ; provided that nothing 
in this section shall be deemed to give validity to acts done by a 
Director after the appointment of such Director has been shown to 
be invalid.” 


vSo, until and unless the appointment of the Director has been 
proved defective, an outsider is protected from any loss and the company 
is bound to compensate an outsider for any loss arising out of the action 
of a dc facto Director. But the proviso to the section makes this 
protection inapplicable in respect of acts done after the Director s appoint- 
ment has been proved defective . A clause in conformity with this section 
is generally put into the Articles and the object of such an Article and 
of the section is to make the honest actions of a de facto Director as 
good as the honest actions of duly qualified Directors so far as strangers 
are concerned. 


It has been held that a call made by Directors, who had not been 
duly appointed or were disqualified, was valid, (k) And generally all 
acts done bona fide by a Director is valid in spite of defect in his 
appointment not only between the company and outsiders, but between 
company and shareholders. (1) 


But: neither the section nor the clause in the Articles protects a 
person who knows of the irregularity or defect in the appointment. 
The section and the clause is intended to protect outsiders who are not 
expected or bound to see to the regularity or irregularity of the “indoor 
management.” 

Contracts with 



into an 


Ag stated above, the Directors are 

ny contract with the company and under the new sections' 


prim a facie not entitled to enter 

86 F a 


(j) Vide, Palmer s Company Law. Otli Ed., page 191 ; Hope Mills Ld. v. Sir 
Kovasii J Jieadymoncy , 10 Bom. L R. 16- i Impenal Oil Soap, 01 I C. 595. 

' (k) Palmer's Company Law, 9th Edition , page 191. 

(1) Ram Narain v. Ram Kishen , 10 I.C. ol5 ; see however. 36 All. 412. 
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director of the company or the firm of which he is a 
partner, or any partner of such firm or private company 
of which he is a director or member are not competent 
to enter into contracts for the sale, purchase or supply of 
goods and materials with the company without the consent of the 
directors. The company is managed by the collective wisdom of its 
Directors and if all or any of such Directors be interested in a contract 
the company loses the benefit of its Directors’ unbiassed wisdom, (in) 
But the Articles of Association may have a clause empowering a Director 
to enter into any contract or to be interested in a contract with the 
company provided he discloses the nature of his interest [vide sec. 91- A) 
to the Board of Directors enabling them to scrutinise the terms of the 
contract with more than usual care. Under the Act such interested 
Director shall have no vote (vide sec. 91 ~B) in the passing of such a 
resolution. Experience has shown that such a provision in the Articles 
is desirable, for it frequently happens that a company is largely benefited 
by being able to deal with one of its Directors. 

Under the amendment of 1936 section 91 B is not applicable to a 
private company except a company which is the subsidiary company of 
a public compan)^. 

Unless the Articles confer such an express power on the Director 
of contracting with the company and unless he receives the consent of the 
directors in accordance with section 86F he cannot enter into any 
contract or be interested in any contract except taking shares and 
subscribing for debentures in the ordinary course of business. So 
strictly is this principle adhered to that no question of fairness or un- 
fairness of the contract is allowed to be raised. 

For violation of any requirements of sections 91 *B, the defaulting 
Director is liable to a fine of Rs. 1.000. 


176 


Contracts by 
Directors with 
the company. 


Under sec. 91-C, every company is required to communicate to each 
member the nature of interest which a Director may have in any contract 
as a Manager or a Managing Agent or in any other capacity. The 
purpose ma}" be served if the contents of such a contract 
and the nature of interest be given in the Prospectus or 
the Articles of Association. The existence of such 
contracts is also required to be stated in the Prospectus 
(see sec. 93). Otherwise a separate abstract and the 
memorandum of the contract or any variation thereof shall be sent to 
each member. For any default in complying with the provision of 
this section the company and every officer who knowingly allows the 
default shall be liable to a fine not exceeding Rs. 1,000. 


Terms of con- 
tract with Direc- 
tors to disclosed 
to members. 


Sections 91A-^1D relating to contracts of directors as amended 
by the Act of 1936 now^tand as follows : — 

•*91A. (1) Every director who is directly or indirectly concerned oi in- 

terested in any contract or arrangement entered into by qr on behalf of 
the company shall disclose the nature of his interest at the meetitfg of tl^ 
directors at which the contract or arrangement is determined on, if ^Jii^ interest 
then exists, or in any other case at the first meeting of the directors after the 
acquisition of his interest or the making of the contract or arrangement : 


(in) Rama swam i Aiyar v. Madras Times Printing Publishing Co., 38 
Mad. 991. 
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Provided that a general notice that a director is a director or a member 
of any specified company oris a member of any specified firm, and is to be 
regarded as interested in any subsequent transaction with such firm or company, 
shall as regards any such transaction be sufficient disclosure within the* meaning 
of this sub-section and after such general notice, it shall not be necessary to 
give any special notice relating to any particular transaction with such firm or 
company- 

(2) Every director who contravenes the provisions of sub-section (1) shall 
be liable to a fine not exceeding one thousand rupees 

(d) A register shall be kept by the company in which shall be entered parti- 
culars of all co u tracts or arrangements to which sub-section (I) applies, and 
which shall be open to inspection by any member of the company at the registered 
office of the company (luring business hours. 

(d) Every officer of the company who knowingly and wilfully acts in contra- 
vention of the provisions of sub-section (•») shall be liable to a fine not exceeding 
five hundred rupees. 

OUR. (') No director shall, as a director, vote on any contract or arrange- 
ment in which he is either directly or indirectly concerned or interested nor 
shall his presence count for the purpose of forming a quorum at the time of any 
such vote and if he does so vote, his vote shall not be counted : 

Provided that the directors or any of them may vote on any contract of 

indemnity against any loss which they or any one or more of them may sufttr 
by reason of becoming or being sureties or surety for the company. 

(2) Every director who contravenes the provisions of sub-section (1) shall be 
liable to a fine not exceeding one thousand rupees. 

(■>) This section shall not apply to a private company. 

Provided that where a private company is a subsidiary company of a public 
company, this section shall apply to all con iracts or arrangements made on behalf 
of the subsidiary company with any person other than the holding company. 

01 C. (1) Where a company enters into a contract for the appointment of 

a manager or managing agent of the company in which contract any director of 

the company is directly or indirectly concerned or interested, or varies any such 
existing contract, the company shall (within twenty-one days from the date of 
entering into the contract or the varying of the contract, send an abstract of the 
terms of such contract or variation, as the case may be, together with a memoran- 
dum clearly indicating. the nature of the interest of the director in such contract, 
or in such variation, to every member ; and the contract shall be open to the 
inspection of any member at the registered office of the company, 

(2) If a company makes default in complying with the requirements of 
sub-section (I) it shall be liable to a fine not exceeding one thousand rupees ; and 
every officer of the company who knowingly and wilfully authorises or permits the 
default shall be liable to the like penalty. 

DID. (1) Every manager or other agent of a company other than a private 
company (not being the subsidiary company of a public company) who enters into 

23 
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a contract for or on behalf of the company in which contract the company is an 
undisclosed principal shall, at the time of entering into the contract, make a 
memorandum in writing of the terms of the contract, and specify therein the 
person with whom it has been made. 

(2) Every such manager or other agent shall forthwith deliver the memoran- 
dum aforesaid to the company (and send copies to the directors), and such 
memorandum shall be tiled in the office of the company and laid before the 
directors at the next directors' meeting. 

i 

(3) If any such manager or other agent makes default in complying with the 
requirements of this section, 

(a) the contract shall, at the option of the company, be void as against the 
company ; and 

(b) such manager or other agent shall be liable to a fine not exceeding two 
hundred rupees. 


Directors' Meeting 

Prima facie one Director alone has no power to act on behalf of 
the company, unless such a Director has been specialty deputed b)" the 
Board to do so. It is on the collective wisdom and opinion of the 
Directors that the management of the company rests. Hence, the 
Directors of the company shall act at a Board meeting 
Director"^ °* un ^ ess the regulations otherwise provide. (») If the 
Articles do not provide to the contrary, Directors may 
transact any business by signifying in writing the consent of all the 
Directors (o). A clause authorising the taking of the opinions of 
Directors by circular without a meeting is often adopted by the Articles 
of Association. Such a clause is desirable for facility of business, but 
where questions of principle or policy are involved it is always desir- 
able that Directors should meet and discuss them. The power of voting 
by circular, if any, should be exercised only in emergencies and for 
business in the nature of routine work. 


As a general rule, a notice convening the meeting is required to be 
given to all the Directors at a reasonable time (p) ; but the Articles 
generally provide that no notice need be given to a Director who is 
away from the station. The question of notice may become immaterial 


. if all the Directors are present at the meeting. By the 

notice^ ° provisions of the Articles of Association or by a 

resolution of the Directors, the meeting of the Board 
may be held regularly at fixed times, say, on such and such a day of the 
week or the month ; in such cases no notice is required to be issued to 
convene the meeting. Unless specially provided by the Articles, the 
notice of the Directors’ meeting need not specify the agenda of business 
to be transacted, as the Directors are expected to be cognisant of the 
affairs of the company as a whole and thus competent to consider any 
matter regarding the company wilhout previous notice. 


(n ) Hay craft Gold Co., (1900) 2 Ch. 2‘tO. But no act of Directors would be 
invalid against strangers dealing bona fide with them merely because they acted 
without meeting. Re Bank of Syria. Owen & Ashworth's Claim , (19Q1) I Ch. 115. 

(o) Collie's Claim , 12 Eq. 246 at p. 258 

(p) Halifax Sugar Co. v. Francklyn, 59 L .J. (Ch.) 591. 
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Though it is hot compulsory to give the agenda to the Directors’ 
meeting, yet it is desirable to give one with the 
Agenda of notice, 

meeting. 

Such an agenda paper is helpful in conducting the proceedings 
and in keeping order in the meeting. Usually, the Secretary prepares 
the agenda and notes them down in the left page of a book called 
“agenda book" keeping the right-hand side for the Chairman’s use for 
recording the decision of the Board otfeach item. 


The Articles of Association commonly fix, or empower the 
Directors to fix, the quorum required for a Board meeting, ue., the 
minimum number of Directors required to be present for passing a 
resolution and for the exercise of the powers vested in them collectively. 
Quorum. A director must not be counted for a quorum for 

" consideration of a matter in which he is interested 

(sec. 91 -B). (q) If the requisite quorum be not present or the minimum 
number of Directors falls below the number fixed for the quorum, no 
Board meeting can be held and no business can be transacted, provided, 
in the latter case, there be no clause in the Articles of Association 
empowering the remaining Directors to act in any matter notwith- 
standing any deficiency in the quorum. 


“If no quorum has been fixed, the number, who usually act, will 
do. It must be borne in mind that a provision for a quorum does not 
dispense with the due convening of a meeting. The Directors must all 
be summoned.” (r) If there is no quorum, the meeting is irregular and 
no business transacted at the meeting is valid or binding unless the 
Articles otherwise provide, (s) 


A book of convenient size should be kept for use as the “Directors’ Attendance 
Book ” A page of this book should be devoted for each meeting of the Board. 
This book itself will be evidence as to the attendance of the due quorum. The 
signature of the attending Directors should be taken on this book. The book may 
be prepared in the form as given in Form No 43 in Appendix B. 

The Articles of Association sometimes nominate a permanent 
chairman for the Board meetings or authorise the Directors to appoint 
one of them to act as such in all their meetings. Where there is such 
Chairman a provision, the Director thus appointed, will be the 

i air man, chairman of all the Board meetings, and in his absence 

the Directors will be entitled to appoint some one of them to fill up the 
post. On any resolution on which such chairman cannot vote under 
sec, 91 -B and in matters where he cannot be counted to form the 
quorum, his place will be occupied by another Director. 

Where there is no such provision for a permanent chairman the 
Board before proceeding to the business of the meeting must appoint a 
chairman to conduct the proceedings of the meeting. He will also sign 
the proceedings book containing the minutes of the meeting under the 
provisions of sec. 83 sub-sec. 2. The minutes of meetings once recorded 

(q) Greymnuth Co., (1904) 1 Ch. 32. 

(r) Palmer’s Company Law, 9th Ed., page 19 j. 

(s) Changamull v. Provincial Bank , I.L.R. 3o Ail 41- 
1 Ch. 198. 


N. E. Ins . Co., (1919) 
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should not subsequently be altered in any way, and the Secretary must 
not do any such thing either by striking out or adding anything, (t) 
The signature of the chairman is also necessary to certify the copies of 
resolutions which are required to be submitted to an outsider, who 
intends to carry on any transaction with the company. 


Minutes of 
proceedings. 


At the close of the meeting, the Secretary will draft the minutes 
of the meeting in terms of the decision of the Board as recorded on the 
‘‘agenda book.” It is not desirable that the Secretary should record 
anything which does not appear on the agenda bodk, 
but he, being the best informant of the coinpanj r ’s affairs, 
should request the chairman in the meeting to make 
necessary corrections and entries in order to prevent any awkward 
omissions, irregularities or ambiguous entries ; otherwise troubles 
may ensue. When the resolutions have been passed they should be 
transferred from the agenda book to the proceedings book which is a 
statutory book and is required to be kept under sec. 83 and they become 
binding. The resolutions should be framed with great care and 
precision, as they ar e pritna facie evidence of the Board’s transactions 
(vide sec. 83, sub-sec. 3). If there be any resolution that cannot be 
acted upon or which requires ratification, the thing can be amended 
or ratified by a subsequent resolution. 


Under the amendment of 1936 section 83 sub-section (4-6) 
provide that the minutes of proceedings of directors like those of 
general meetings are to be open to inspection by any member and 
any member would be entitled to copies thereof within seven days of 
demand on payment of fees subject to limitations specified therein and 
any refusal of such inspection of such copies is punishable as an 
offence. 


It is impossible to give any idea as to the nature of resolutions 
which can be passed by a Board meeting. They are multifarious. 
Resolutions The Birectors are quite competent to pass any resolu- 
tion that has been initiated from honest motive for the 
benefit of the company, provided they do not exceed their powers as 
prescribed by the statute, the Memorandum or Articles of Association. 

The Directors, for some specified object, sometimes appoiut one 
or more of them to form a committee, delegating some of their powers 
Committee t0 suc ^ committee. If so authorised by the Articles 

(see Table A, Art. 91 and Art. 72) such delegation is 
valid and the action of such a committee is effective. But in the 
absence of such provision in the Articles, Directors have no authority 
to delegate their powers to anybody. 


The Directors, in meeting, may appoint such a committee and 
delegate to it such power as they may desire, and record a resolution 
to the effect. 

The committee, when appointed, fix their quorum and the proce- 
dure for their action amongst themselves. The Directors in meeting 
may also fix the quorum of such committee when they appoint one. 
A committee may also be appointed by the Articles of Association for 
some specified purpose. 


(t) Palmer's Company Law, 9th Edition, page 247, 
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Power* of Directors 


Exceptional 

cases. 


The Articles of Association give the Directors a number of 
specific powers scattered up and down in various clauses and a general 
clause like Art. 71 of Table A is now required to be added giving to the 
Directors power to manage the business of the company and exercise 
. t all powers which are not required either by the Act or 

cases** ,0 ” a Articles to be exercised by the company in General 

Meeting. Sometimes the Articles particularly mention 
some powers as exercisable by the Directors, e.g . to acquire property, 
to mortgage, to appoint officers and so forth. Such clauses are not 
necessary as they would be covered by a general clause like Art. 71 of 
Table A and they are often found inconvenient and should be avoided. 
The power should be given in general terms to avoid risks of acts of 
Directors becoming ultra xrires , and, if it is intended that the Directors 
should not have certain special powers, it would be more advisable 
to enumerate them as exceptions. Apart from such clauses in the Articles 
the Directors have no power except such as are contemplated by the Act 
itself . The effect of Art. 71 is to vest management in the Directors 
and not in the company at a General Meeting and the shareholders 
cannot by a resolution passed, at a General Meeting give any direction 
which will bind the Directors as regards the management of the business 
of the company ; nor can they over-rule any decision of the Directors 
. with regard to such matter.(u) No doubt, wdiere the 

cases** 11011 * 1 Directors were acting mala fide or where there is a 

complete deadlock owing to differences among Directois, 
the shareholders may under very exceptional circumstances interfere 
and the Court may intefere to constitute a governing body where 
dissensions amongst the Directors make it impossible for them to carry 
on the business of the company properly.(v) 

On the other hand, if the Articles provide that the Directors 
shall not have the power to do certain acts, the share - 
Company cannot holders cannot by a resolution of a General Meeting 
beyond' The C pow- authorise the Directors to do any particular act of that 
era of Directors, description, otherwise than after passing a special 
resolution altering t lie articles. They can, however, 
adopt such act of the Directors done by them in excess of their powers 
by a subsequent ordinary resolution so that it beebmes binding upon 
the company.(w) 

The position of a Director is different from that of a mere Agent. 
He has been variously described as like a managing partner, agent 
and a trustee, ‘‘but each of these expressions is used 
Position of no t as exhaustive of their powers and responsibilities 

Directors. b ut as indicating useful points of view from which they 

may for the moment and for the particular purpose be considered."(x) 

(q) Automatic Filter v. Cuninghatne, (19<’6) 2 Ch. 94 ; Gramophone Ld.v. 
Stanley. (ItMfl) 2 K.JB. 89 ; Salmon v. Quin , (19<»9) 1 Ch. 91 1 ; (1909), A.C. 442. 

(v) Marshall's Valve Co v Manning. (1909)1 Ch. M'x ; Barron v. Potter , 
(1914) 1 Ch. 895; Featherstone v. Cooke t 16 Eq. 298 ; see Harben v. Philips, 29 

C.D. 14,' io- 

(w) Grant v. United Kingdom Switchback Co., 40 C.D. loo. 

(x) Buckley, op. cit . 1 Ith Ed. p. 724. 


authorise acts 
beyond the pow- 
ers of Directors. 
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The general authority of Directors under Art. 71 of Table A 
extends to all acts which are reasonably necessary for the management 
of the business of the company, and where any' act is 
Directors done by the Directots, it is binding upon the company 

fat binding. 111 dealings with a stranger acting bona fide , even if 

there is any irregularity in such act, provided that the 
act done is not altogether ultra vires the company.(v) Where the 
Directors do any act in relation to shareholders which are not strictly 
Within the scope of their authority, though infra vires the compaii3 r , 
such acts can only be voidable. But no act of the Directors can be 
binding upon the company if it is altogether ultra vires the cotnpany.(z) 

The general authority of the Directors include a power to give a gratuity to 
the company’s servants in a prosperous year or pension to the family of a 
deceased servant upon the principle that it may be for the advancement of the 
of the company, (a) Such power does not include the fixing of the remuneration 
of the Directors, (b) 

Where Directors act in excess of their powers the company may in some 
circumstances be bound by estoppel so that they cannot claim any relief 
against any strangers affected by it. This, however, does not take away the 
right of the company to compensation against the Directors if the company 
suffers any loss by .such acts. 

Further, a Director individually has no power as he is only one 
of a body of Directors, except such power as is delegated by them to 
him or vested in him individually by the Articles, e.g. f power given to 
the Managing Director. “Whatever authority is given by shareholders 
to Directors is given to them as a body, and not to each of them 
individually.” Per Turner L,. J. Nicol's Case (1859) 3 DeG. and J. 440. 


Liabilities 


The Directors are, on the one hand, the agents of the company 
and, on the other, trustees for shareholders in respect of the manage- 
ment of the company and the exercise of the powers vested in them. 


As agents they arc not personally liable for breach of any contract 
made by them on behalf of the company, provided that 
Airent tyaS the contract purported to be one between the company 
and the other party or the other party to the contract 
understood the contract to have been made with the company. 


Thus where a contract was made by the Directors with the plaintiff to allot 
shares to him, no personal action for damages or specific performance by transfer 
to the plaintiff of some shares out of those allotted to the Directors would lie 
unless the Directors can be charged with breach of trust. (c) 


(y) Per Romilly M,R. in Spackman v. Evans , L.R. 3 H.L. at p 224. 

(z) See Pickering v. Stephenson, 14 Kg. '122. 

(a) Hampson v. Prices' s Candle Co., 2i W.R. 754 ; Henderson v. Bank of 
Australasia, 40 C.D. 170 ; not however, if the undertaking of the company has 
been sold ; Hutton v. West Cork Ry. Co., 2\\ C.D. B54. 

(b) Foster v. Foster, ( 1 9 1 6) 1 Ch. 532, this also follows from sec. 91 B of the 
Indian Companies Act. 

(c) Ferguson v. Wilson , 2 Ch. 77 ; see also Wilson v. I*ord Bury , 5 Q.B.D.518. 
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Where; however, the Directors purport to contract on their own behalf or 
have otherwise undertaken a personal responsibility they are personally liable. 
The distinction is rather fine and depends upon the interpretation of the contract. 
Thus, it has been held that where the contract says, “We the Directors of the 
A. B. Co. Ld. hereby agree etc ” the contract does not purport to bind the company 
and the Directors are liable.(d) On the contrary, on a similar contract where the 
intention to contract on behalf of the company was clear, the Directors were 
held not to be personally liable. 'e) If in contracting on behalf of the company 
the Directors misdescribed the company, the Directors who signed the contract 
maybe personally liable upon it. tf) Under section 74 sub-sec. (2) directors of a 
limited company like any other officer are personally liable on a contract made by 
an instrument in which the name of the company is not described as '‘limited” 
and are, in addition, liable to a fine not exceeding rupees five hundred. 
Every possible cure should be taken therefore to see that in all contracts made on 
behalf of the company the name of the company is correctly given. 


As agents of the company, the Directors may make the company 
liable for any tort committed by them on the principle qui facit per 
Torts aliatn facit per se y hut the liability of the company does 

not take away the personal liability of the Directors for 
their wrongful acts, as it is a general piinciple that whoever commits 
a wrong is liable for it himself, whoever else may also be liable. A 
Director is thus liable personally for any fraud, trespass, infringement 
of patent or such other wrong provided that he was a party to (lie act. 
He is not, however, liable for a wrongful act of his co-directors unless 
he has expressly or impliedly authorised it. fg) 

Being trustees for the company the Directors are bound to exercise 
the powers vested in them in the interest of shareholders and as trustees 
they are liable for the misuse of their powers as Directors, (h) Under 
sec. 235, the Court has the power, upon winding up, to 
order the Directors to make good any sum for which 
they may be liable by reason of the injury done to 
the company by abuse of their j owers. But apart from that, even where 
the company is carrying on its work the Directors may be sued for 
damages in respect of any such abuse. of their powers. 

Thus where Directors made improper profits byway of bribe or otherwise in 
allotting shares ; (i) or by use of their position made a secret profit on transactions 
in shares of the company j) : or where they subscribed ultra 
Cases of personal on behalf of the company to shares in a company promo- 
liability. te( j by them (k) ; or where they improperly paid money 


Liability as 
Trustees. 


(d) Aggs v. Nicholson , I H. & N. 105 ; Me Collin v. Gilpin , 5 Q.B.D. 390. 

(e) Gadd v. Haughton, I Ex. D. 3o7. 

(f) See Palmer's Company Precedent, Ninth Edition Vol. 1, p. 491. 

(g) Cargil v Bower , 10 C.D. 502 ; Land Credit Co of Ireland v. Lord , 

Fermoy , L.R. 5 Ch. 772 ; Dovey v. Cory, (1901) A.C 477 ; Prefontaine v. Grenier 
(1907) AC 101. Other cases oti the subject are Salomon v. Salomon Co., (189/) 
A. C. 22 ; Rainham Chemical Works, (1921) 2 A. C. 465 ; British Thomson Houston 
Co., Ld (1924) 2 Ch. 33; where Directors were held not liable for infringement of a 
patent merely by reason of their position as Directors, even where they were 
the sole Directors and Shareholders of the infringing Co, 

(h) Charitable Corporation v. Sutton , 2 Atk. 400. 

(i) Madrid Bank v Pelly, 7 Eq. 442. , , Q n r 

(j) Parker v Mckenna, 10 Ch. 96 ; Land Credit Co. of Ireland, 8 Eq. 7 ; 5 

Ch. 763. „ 

(k) Joint Stock Discount Co., 8 Eq. 381, 
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to a bank to induce them to open an account (l) and in other cases 
where they illegally appropriated the funds of the company to improper 
purposes (m), Directors have been personally liable to make good the loss. All 
these are merely illustrations of the general principle that a person holding a 
fiduciary position is bound to account to the beneficiary for all profits made by 
him by using his position as trustee although the profit was one which could not 
have been made by the beneficiary himself (n) and the trustee is responsible for 
all loss to the trust caused by breach of trust or other illegal or ultra vires acts. 


But Directors are not liable in all cases to the same extent as 
trustees. Thus they cannot he sued for negligence exactly 
ofi the footing of trustees. They aie not ordinarily liable 
for loss caused to the company for want of diligence in suing.(o) 

The distinction however seems to lie only in respect of negligence 
and innocent mistakes in respect of which Directors 
are treated with greater indulgence than trustees. In 
respect of wilful default or dishonesty their liability is exactly the same 
as that of a trustee.(p) 


Negligence. 


W T ilful default 


Where an act is done by the Directors in the honest and reasonable belief 
that it would be beneficial to the company, the Directors are not necessarily liable, 
merely because it incidentally leads to their own profit also, (q) 


Directors are trustees for shareholders as a body, but they are not trustees 
for each shareholder. Their duty as trustee imposes upon them the obligation 
to disclose to the shareholders all the facts in their knowledge Avith reference to 
any transaction between them personally and the company. They are not under 
the same obligation to each individual shareholder with reference to any particular 
transaction with him. Thus where the Directors bought the shares of a member 
without disclosing to him all the facts within their knowledge w hich affected 
the value of the shares, the Directors were held not accountable for the profit 
made by such nop disclosure, (r) Similarly where a Director sold li is own shares 
to the plaintiff, knowing that the shares were worthless and withholding the 
knowledge from the plaintiff, without making any active misrepresentation, it 
was held that the Director was not liable for damage. (s) 


Directors as agents as well as tiustees are bound to exercise their 
powers with teasonable diligence and care , and, in the absence of such 
care, as in the circumstances of the case they may be 
atuf Negligence, expected to exercise, they are liable in damages for 

negligence. Negligence presupposes a duty of care and 
in order to make a person liable for negligence, it is necessary to estab- 
lish that in the circumstances of the case there was a duty of care 
imposed upon him. In every case of negligence of Directors, therefore, 
it is necessary to consider to what extent the Directors were bound to 
take care. 

(l) Reese River Mining Co. (1807) W.N., Hi) : General Exchange Rank v. 
Horner , 9 Kq. 480 ; Imperial Mercantile C redit Association , 19 W.R. 979. 

(m) Gray v. Lewis . 8 Kq. 520 ; 8 Ch, 1095. 

(n) See Underhill on Trusts and White and Tudor, Leading Cases under 
Constructive Trusts . 

(o) Forest of Dean Coal Co,. 10 C. I). 450. 

(p) Buckley, op. cit. f 11th Ed. page 72 8. et seq. 

(q) Forest of Dean Coal Co ., supra. 

(r) Percival v. Wright, (1902) 2 Ch 421. 

(a) Wilson v. Macauliffe , I. I v . R. 18 All 56 ; U R. 26 Ind. App. 6. 



LIABILITIES 


185 


Cases on 
negligence. 


It has sometimes been said in decided cases that Directors are only liable 
for gross negligence as distinguished from ordinary negligence^). But having 
regard to the absence in English Daw of different degrees of care which different 
persons are bound to take, as, for instance, in Roman Daw, 
it is difficult to understand what gross negligence means. (n) 
The law as it can be gathered from a study of all the cases on 
the subject seems to be this — the Directors are not bound to take all possible 
care but only such care as having regard to the circumstances of the particular 
case they may be reasonably expected to take. Ordinarily speaking they are bound 
to use such care and prudence as they would exercise in their own affairs. Unless 
fraud is established against theni(v) they are not responsible for mere error of 
judgment where they have acted bona fide.{vr) Thus where a Bank sustained 
heavy losses by the issue of a fraudulent Balance-sheet and improper advance of 
money to customers due to the fraud of the manager and the chairman, the 
House of Lords held that the Directors who had acted bona fide on the faith of 
the fraudulent Balance-sheet were not liable. Lord Davey observed in his judg- 
ment, “I think the respondent Cory was bound to give his attention and exercise 
his judgment as a man of business on matters which were brought before the board 
at the meetings which he attended. But I think he was entitled to rely upon 
the judgment, information and advice of the Chairman and General Manager 
as to whose integrity and competence he had no reasonable suspicions.** It 
was the duty of the General Manager and possibly the Chairman to go carefully 
through the returns of the Branches and bring before the Board any matter 
requiring consideration. But the respondent was not, in my opinion, guilty of 
negligence in not examining them for himself notwithstanding that they were 
laid on the table of the Board for reference’ \(x) Directors have been held not 
liable, if in the exercise of their discretion and acting bona fide they allow a 
call to remain unpaid, (y) or if they do not sue for a debt, (z) nor are they liable 
for mere imprudence or error of judgment, for instance, in making an improvi- 
dent loan, if they are acting bona fide. ( a) In this respect they are distinguished 
from trustees on whom the rules of Equity have placed a much heavier burden 
of liability for negligence than is knowu to Common Daw.(b) But as pointed out by 
Lord Hatherley, D. C., in OvcrenU Gurney Co. v. Gibb(a ), Directors are not exonera- 
ted from liability unless they have used ordinary prudence which can be properly 
and legitimately expected from any person in the conduct of affairs of the world. 
Thus if the Directors fail to realise arrears of calls, or debts due to the Company, 
except upon a proper consideration and on reasonable grounds they would 
certainly be liable. (c) It would seem also that if, in a matter which can only be 

(t) Lagunas Nitrate Co. v La gnnus Syndicate , (1899) 2 Ch. 392; National 
Bank of Wales , ( 1 899) 2 Ch. 029. on appeal sub-nom. Dovey v. Cory, infra. 

(u) See Per Rolfe B in Wilson v. Brett , 1 1 M. Sc W. I If) : I*. re. C.J* in 35 D.J. 
p. 324. 

(v) Turquand v. Marshall . 4 Ch. 370 at p. 380. 

(w) Brighton Brewery Co. (Hunt's Case), 16 W R. 472; German Mining 
Co.. 4 De G. M. & G. 19, 54 ; Shefield Building Society v. Aizlewood , 44 C.I). 412 ; 
James DJ. and Brett D.J. in Marzetti's Case, 28 W R. 542. 

(x) Dovey v. Cory, (1901) A.C. 35. _ ___ 


(y) In re Liverpool Household Stores , 59 D.J Cli. 018. 

(z) In re Forest of Dean C'oal Muting Co., B* C.D. 450.^ 

fa) Marzetti's Case, supra ; Turquand v. Marshall, 4 Ch. i. 


(a) Marzetti's Case, supra ; Turquand v. Marshall, 4 Ch. 370 ; Overend Gurney 
& Co., D R. 5 H.D. 480. 

(b) James, D.J. in Marzetti's Case, supra. 

(c) New Mashonaland Co., (1892) 3 Ch. 577 ; Re Leeds Co., 36 C.D. <87, 

24 
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properly decided upon with the advice of experts, the Directors act without 
taking expert advice, they would be liable for any loss which follows, unless the 
matter was so trivial as not to justify the outlay in taking expert advice. 


Directors are not liable for errors of judgment but they are liable 
if they do not make enquiries where ordinary prudence requires them 
to make an enquiry. So if a Director signs a cheque 
Duty to make f or t ^ e com ^miy t he is liable if he made no enquiry as 

enquiries. to the purpose for which the cheque was being given(d) 

or (it seems) without reference to vouchers. 


Directors are not ordinarily liable for acts of co-directors, nor 
are they bound for acts done at meetings at which they 
Failure to attend are not p resen t . hut. if a director has systematically 
i!ieejf%»» neglected to attend and left the management to others 

he may be liable for breaches of trust committed by co-directors. (e) 

For wrongful or negligent acts the Directors are liable under the 
ordinary law to prosecution for criminal offences or suits for civil 
damages at the instance of the party affected, if the act complained of 
comes within the mischief of the general law. In 
addition, the Act imposes some statutory liabilities on 
Directors, officers, the company, its liquidator and 
other persons for omissions and commissions. It is 
desirable that the Directors and the officers of the company should keep 
themselves fully alive to those liabilities in order to be saved from any 
unpleasant consequences which may ensue for violation of those 
statutory duties. Where the law imposes a duty on the Directors, 
failure to perform the duty not only involves the penalty imposed by 
the Act, but the defaulting Director will also be liable to civil actions 
at the instance of the company or any other person who has suffered 
loss by such default. 


General and 
statutory liabili 
ties. 


The following table shows all the statutory penalties imposed by 
the Act on Directors, Officers and others. A careful examination of 
these is recommended to all persons connected with companies. 


TABLE OF PENALTIES 


Section. Nature of offence. Persons liable. 

4, (5) Being member of an illegal Every person 
association. 


Penalty. 

Fine up to 

Rs. loon/-. 


25, (2) Default in supplying Memo- Company. Fine upto Rs. 1 0/-. 

randum and Articles of Asso 
ciation at the request of a 
member. 


25A, Issuing of memorandum or Company and the Rs. 10/- for each 

(’?) articles without amendment. officer in default. copy. 


(d) Joint Stock Discount Co. v. Brown , 8 Kq. 881. 

(e) Per Lord Ilardwicke, LC ..Charitable Corpor. v . Sutton, 2 Atk. 405. In 
Parry’s Case , 84 LT. 716 ; In re Forest of Dean Co., 10 C.D. 452 ; lie Denham & 
Co., 25 C.D. 752 ; Marquise of Bute's Case , (1802) 2 Ch. 100, Directors were exonera- 
ted. But the principle of liability for total non-attendance was not really nega- 
tived in these cases. 
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Section. Nature of offence. 

31, (2) Default in keeping the register 
of members. 


31A, (3) Default in keeping index of 
members. 

32, (5) Default in preparing, preserv- 
ing and filing the annual list 
and summary of capital with 
the Registrar within seven 
days from the date of the 
ordinary general meeting of 
the year. 

34 (5) Default in notifying refusal of 
registration of transfer. 


30, (3) Refusing inspection of the 
register of members. 


41, (3) Default in complying with the 
requirements as to keeping 
British Register. 


47, (?) Default in entering in the 
register when Share-warrants 
are issued. 


50, (4) Default in making alterations 
in Memorandum when share 
cax>ital of a company has been 
altered. 


51, ( ') Default in giving notice to the 
Registrar of consolidation of 
share capital, conversion of 
shares into stock etc. 


53. (3) Default in giving notice to the 
Registrar of increase of share 
capital or of member. 

54A (3) Purchasing shares or lending 
money for the purchase of 
shares of the company. 


Persons liable. 


Company and every 
officer ( including 
director) who know- 
ingly or wilfully 
commits the de- 
fault. 

Company and officer 
in default. 


Company and every 
officer who know- 
ingly or wilfully 
authorises the de- 
fault. 


Company, director, 
manager, secretary 
or other officer in 
default. 


Company and every 
officer who know- 
ingly authorises or 
permits the refusal. 


Company. 


Company and every 
Officer who know- 
ingly or wilfully 
permits or continu- 
es the default. 


Company and every 
officer who know- 
ingly or wilfully 
authorises the de- 
fault. 


Do. 


Do. 


Company and officer 
in default. 


Penalty. 

Fine not exceeding 
Rs. 50/- for every 
day during which 
the default con- 
tinues 


Fine up to Rs. 50/-. 


Fine not exceeding 
Rs. 50/- for every 
day during which 
the default conti- 
nues 


Fine up to Rs. 50/-. 
per diem. 


Fine not exceeding 
Rs. 20/- for every 
day during which 
the refusal con- 
tinues. 

Fine not exceeding 
Rs. 50/- for every 
day during which 
the default con- 
tinues. 


Do. 


Fine not exceeding 
Rs. 10/- for each 
copy of Memoran- 
dum issued without 
alteration. 

Fine not exceeding 
Rs. 50/- for every 
day during which 
the default conti- 
nues. 

Do. 


Fine up to Rs.1000/- 
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Section. Nature of offence. Persons liable. 


62, (2) Default in embodying the 
minute of reduction of share 
capital in the corresponding 
part of Memorandum before 
they are issued after registra- 
tion of such minute. 


64 For wilfully concealing the 
name of any creditor entitled 
to object in connection with 
the reduction of capital or 
wilfully misrepresenting na- 
ture of the amount of the debt 
or claim of any creditor or 
abetting the offence. 

66A, (5) Default in forwarding copy of 
orders varying the rights of 
special classes of shareholders. 

70, (6) Default in embodying special 
resolution making liability of 
Director unlimited, in each 
copy of Memorandum. 


72, (4) Carrying on business without 
having a registered office or 
without notifying the situation 
and change of registered office. 

74, (I) Not affixing or painting name 
of Co. outside office or place of 
business. 


74, (2) Using irregular seal, using bill- 

heads, letter-paper and other 
official publication or signing 
hundi. cheque, etc., for and on 
behalf of the Company with- 
out mentioning the name of 
the Company as specified in 
sec. 73. 

75, (2) For publication of the author- 

ised capital without mention- 
ing the subscribed and paidup 
capital in notices, advertise- 
ments or other official publi- 
cations. 

76, (2) Default i n convening the 

Annual General Meeting, 


77, (10) Default in complying with the 
requirements of sec. 77 as re- 
gards the statutory report. 


Company and every 
officer who know- 
ingly or wilfully 
authorises the de- 
fault. 


Every officer who 
wilfully commits 
the offence. 


Company and officer 
in default. 


Company and every 
officer who know- 
ingly and wilfully 
authorises the de- 
fault. 


Company. 


Company and every 
officer who know- 
ingly or wilfully 
authorises or per- 
mits the default. 

Every officer of the 
Company who 
commits the 
offence. 


Company and every 
officer who is 
knowingly a party 
to the default. 


Company and every 
officer who is 
knowingly a party 
to the default, 

Every Director 
who knowingly or 
wilfully authorises 
o r permits the 
default. 


Penalty. 

Fine not exceeding 
Rs. 50/- for every 
day during which 
the default conti- 
nues. 


Imprisonment up to 
one year or with 
fine or both. 


Fine up to Rs. 5'7- 


Fin e not exceeding 
Rs. K /-for each copy 
o f Memorandum 
which is issued with- 
out such special re- 
solutions. 

Fine not exceeding 
Rs. 50/- for every 
day during which 
the default conti- 
nues. 

Do. 


Fine not exceeding 
Rs. 500/- and to 
make good the loss 
or damage to the 
party concerned. 


Fine not exceeding 
Rs. 1,00(7-. 


Fine not exceeding 
Rs. 500/- 


Fine not exceeding 
Rs. 500/- 
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Section. Nature of offence . 

Persons liable. 

Penalty. 

82, (4) Default in filing special or 
extraordinary resolution with 
the Registrar within the pres- 
cribed time. 

Company and every 
officer who know- 
ingly or wilfully 
authorises or per- 
mits the default. 

Fine not exceeding 
Rs. 20/- for every 
day during which 
the default con- 
tinues. 

82, (5) Default in embodying a copy 
of special resolution in each 
copy of Articles or in forward- 
ing copy in print to a member 
when required. 

Do. 

Fine not exceeding 
Ks. 10/- for each 
copy in respect of 
which the default 
is made. 

82, (0) Authorising or permitting com- 
pany's default in embodying 
special resolution in the 
articles. 

Officer iu default. 

Fine up to Rs. 10/- 
for each copy. 

811, (G) Refusing inspection of or de- 
fault iu furnishing minutes of 
general meeting. 

Company and every 
officer knowingly 
and wilfully i u 
default. 

Fine not exceeding 
Rs. 25/- for every 
day during which 
the default conti- 
nues. 

84, (2) For giving in the list of Direc- 
tors filed under sec. 84 the 
name of a person who has not 
consented to act as Director. 

The applicant who 
submits the list to 
Registrar. 

Fine not exceeding 
Rs. 500/-. 

85, (-’) For acting as a Director with- 
out acquiring share qualifica- 
tion after two months from 
his appointment. 

Director who acts 
as such. 

Fine not exceeding 
Rs. 50/- for every 
day during which 
the default conti- 
nues. 

8()A Undischarged insolvent acting 

as director managing agent or 
manager. 

Persons so acting. 

Imprisonment up to 
2 years or fine up to 
Rs. 1000/- or both. 

86D, (2) Making loan or guarantee to a 
director etc. 

Director in default. 

Fine up to Rs. 500/- 
and liability to pay 
the amount of loan 
unpaid. 

87, (4) Refusing inspection or omnii* 
sion of keeping register or of 
sending returns to the Regis- 
trar, 

Company and officer 
in default. 

Fine of Rs. 50/- 

87D, (4) Making a loan to a managing 
agent or to a partner of his 
firm. 

Director who is a 
party thereto. 

Fine up to R9. 500/- 
and liability for the 
loan, if not repaid. 

87E, (2) Making loan or guarantee to 
any company under the same 
management. 

Director or officer 
in default. 

Fine up to Rs 1000/-. 
and liability for the 
loan. 

91-A, (2) Non-disclosure by a Director 
of his interest in contract or 

Director who 
makes the default. 

Fine not exceeding 

Rs 1,000/- 


arrangement. 



190 


INDIAN COMPANY MANUAL 


Section. Nature of offence. 


Persons liable. 


01 -B (2) For voting on a resolution by 
interested Director as Director. 


Director who 
contravenes the 
law. 


91 -C (2) Default in sending to every 
member abstract of terms of 
contract for the appointment 
of a Manager (Managing Agent) 
of the company in which a 
Director is interested or any 
variation of any such contract, 
along with a Memorandum of 
the nature of interest of the 
Director. 


The Company and 
every officer who 
knowingly or wil- 
fully authorises or 
permits the default. 


91-D (3) Default in delivering the 
Memorandum of any contract 
entered into by any Manager 
or Agent, for or on behalf of 
the Company at the next 
Directors’ meeting. 


Manager or Agent, 
who makes the 
default. 


92, (5) For issuing prospectus before 
filing a copy with the Regis- 
trar. 


Kvery officer, who 
i s knowingly a 
party to the issue. 


97, (1) Issuing prospectus not com- Kvery person res- 
plying with the provisions of poiisible for issue, 
sections 93. 


101 , (2c) Default in depositing money Company and officer 
received from applicants for in default, 
shares in a scheduled bank. 


103, (5) For commencing business 
before the preliminary re- 
quirements have been fulfilled. 


Kvery person, who 
is responsible for 
the contravention. 


104, (3) Default in filing Return of 
allotment or in producing for 
inspection of Registrar con- 
tract for fully or partly paid up 
shares which such Return of 
allotment might contain. 


Kvery officer, who 
knowingly is a 
party 


105A (3) Omitting particulars of issue 
of shares at a discount. 


Company and every 
officer responsible. 


105B(2) Failure to include particulars Company and officer 
o f redeemable preference in default, 
shares in balance-sheet. 


108, (2) Default in keeping ready the 
certificate of shares or deben- 
tures within three months 
from the date of issue unless 
the conditions of issue other- 
wise provide. 


Company and every 
officer who is know- 
ingly a party. 


Penalty. 

Fine not exceeding 

Ks. 1,000/-. 


Do. 


Fine not exceeding 
Rs. 200/-. 


Fine not exceeding 
Rs. 50/ * for every 
day until a copy is 
filed. 

Fine up to Rs. 50/- 
per diem until com- 
pliance with sec- 
tion 93. 

Fine up to Rs 500/-. 


Fine not exceeding 
Rs. 50< /- for every 
day during which 
the contravention 
continues. 

Fine not exceeding 
Rs. 500/- for every 
day during which 
the default conti- 
nues. 


Fine of Rs. 50/- 


Fine up to 

Rs. 1000/-. 


Fine not exceeding 
Rs. 50/- for every 
day during which 
the contravention 
continues. 
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Section. Nature of offence, Persons liable. 

109 A (2) Default in delivering to the Company and other 

Registrar particulars of the officer, 

charge of properties purchased . 


118, (2) Default in filing with the 
Registrar notice of order or of 
appointment of any Receiver 
within 15 days from the date 
of such order or appointment. 


119, (2) Default in filing with the 
Registrar statement of receipts 
and payments in prescribed 
form by the Receiver in due 
time under sec. 1 19. 


Person who has ob- 
tained the order 
for appointment of 
receiver or who has 
appointed a recei- 
ver unde r any 
power. 

Receiver who ma- 
kes the default, the 
company, director, 
managing agent, 
secretary and other 
officer in default. 


122, (1) Default in filing with the 
& (2) Registrar for registration of 
any mortgage or charge created 
by the Company or of issues of 
debentures. 


Company. and every 
officer or other per- 
son who is know- 
ingly a party. 


122, (1) For delivering any debenture 
or debenture stock without a 
copy of the certificate of regis- 
tration endorsed upon it. 


Any person, who 
knowingly or wil- 
fully authorises the 
default. 


123, (2) Default in granting inspection 
of instrument and Register of 
mortgages or charges. 


Director, Manager 
or other oificer of 
the company know- 
ingly or wilfully 
authorising the 
default. 


124. (2) Default in granting inspection Company and every 
of instrument and Register of officer who know- 
mortgages or charges. ingly authorises the 

default. 


125, (3) Default in granting inspection Do. 

of the Register of holders of 
debentures or in granting a 
copy thereof on payment of 
the prescribed fees. 


130 (4) Default in complying with the Managing Agent, 
provisions of section 130 re- partner or director 
garding keeping of accounts. of the firm of mana 

ging agents, direc- 
tors in default. 


13 1 Apt) Default in attaching to the Every director in 

'i balance-sheet a report of default, 

directors. 


Penalty. 

Fine up to Rs. 500/- 


Fine not exceeding 
Rs. 5</- for every 
day during which 
the default conti- 
nues. 


Fine not exceeding 
Rs. 500/- 


Fiue not exceeding 
Rs. 500/- for every 
day during which 
the default conti- 
nues, and under 
sub-sec. 2 of sec. 
122 fine not exceed- 
ing Rs. 1,000/- 

Fine not exceeding 
Rs. 1,000/- 


Fine not exceeding 
Rs. f>0('/- 


Fine not exceeding 
Rs. 50/- for refusal 
and Rs. 20 /- for 
every day during 
which the default 
continues. 


Do. 


Fine up to Rs. 1,000/* 


Do. 
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Section. Nature of offence. 

Persons liable. 

Penalty. 

133, (3) Issuing, circulating or pub- 
lishing balance - sheet not 
signed in manner as required 
by sec. 131, 132, 132A & 133 
before circulation. 

Company and every 
officer who is know- 
ingly a party to 
such issue. 

Fine not exceeding 
Rs. 500/-. 

134, (4) Default in forwarding the 
balance-sheet to the Registrar. 

Company and offi- 
cer in default. 

Fine up to Rs. 50/- 
for every day of 
default. 

136, (4) Default on the part of a Bank- 
ing, Insurance or Provident 
Compauy in displaying a state- 
ment in a conspicuous place of 
business in Form G of the Act 
and default in giving a copy 
thereof to every member or 
creditor on payment of a fee of 
As. 8. 

Company and every 
officer who know- 
ingly and wilfully 
commits the offence. 

Fine not exceeding 
Rs. 50/- for every 
day during which 
the default conti- 
nues. 

137, (3) Default in supplying any for- 
mation or explanation as may 
be required by the Registrar. 

Any person who 
refuses or neglects 
to furnish such in- 
formation or ex- 
planation. 

Fine not exceeding 
Rs 50/- for each 
offence. 

140, (3) Refusal to produce any book 
or document to the Inspector 
appointed by Government. 

Any person who 
commits theoffeuce. 

Fine not exceeding 
Rs. 50/-. 

142, (3) Refusal to produce any book 
or document or to answer any 
question to the inspector ap- 
pointed by special resolution 
of the Company, 

All persons who are 
or have been offi- 
cers of the Com- 
pany who refused 
production ofbooks 
or to answer any 
question. 

Do. 

145 (5) Non-compliance of auditor's 
report with section 145. 

Auditor in default. 

Fine up to Rs 100/- 

147 For carrying on business with 

fewer than seven or in Private 
company fewer than two mem- 
bers for more than six months. 

Every person who 
was member of the 
company. 

Severally liable for 
the payment of the 
whole debt con- 
tracted during that 
time. 

153 (iv) Default in filing with the 
Registrar and attaching to 
copies of memorandum an 
order under section 158. 

Company and offi 
cer in default 

Fine up to Rs. 10/- 
for each copy of 
memorandum is- 
sued. 

153A (3) Default in delivering copy of 
the order to the Registrar. 

Company and offi- 
cer in default. 

Fine up to Rs. 50/- 

154 (2) Default in filing prospectus of 
a private company converted 
into a public company. 

Company and advi- 
sor in default. 

Fine up to Rs. 500/- 

177A (5) Knowingly and wilfully mak- 
ing default in making a state- 

Every person res- 
ponsible. 

Fine np to Rs. 100/- 
per day. 


meat to the liquidator. 



TABLE OF PENALTIES 193 


Section Nature of offence. 

Persons liable. 

Penalty. 

177A(7)' False qlahn to be creditor or 
contributory. 

Person making the 
claim. 

Punishment for the 
offence under sec- 
tion 182 I. P C. 

194. (3) Default in reporting to the 
Registrar the order of the 
Court regarding dissolution of 
the Company within 15 days 
from the date of the order. 

The official liqui- 
dator making de- 
fault. 

Fine not exceeding 
Rs. 50/- for every 
day during which 
the default conti- 
nues. 

206, (2) Default in notifying the re- 
solution for winding up a 
Company in the local official 
gazette and in some newspaper 
of the district where the regis- 
tered ottice is situate within 

10 days from the date of the 
resolution. 

Company and every 
person who know- 
ingly or wilfully 
commits the offence. 

Do. 

208 D Default in calling general 
meeting by the liquidator. 

Liquidator. 

Fine up to Rs. 100/- 

208E('») Default in filing with the 
& Registrar copy of the 

209H(9) final account. 

Do. 

Fine up to Rs. 50/- 
for every day during 
which default con- 
tinues. 

2o8E (5) Omission to file order defer- 
ring dissolution to the Regis- 
trar 

Petitioner for order, 

Fine up to Rs. 50/- 
for every day of 
default. 

209A (7) Default in complying with 
section 2U9A regarding meet- 
ing of creditors. 

Company or direc- 
tor or directors or 
officers in default. 

Fine up to Rs.1000 /- 

209 G Failure to call a meeting of 
the company and creditors by 
the liquidator annually when 
liquidation extends over a year. 

Liquidator. 

Fine up to Rs. 100/- 

214(2) Failure of the liquidator in a 
Voluntary winding up to give 
notice of his appointment to 
Registrar within 21 days. 

Liquidator. 

Fine up to Rs. 50/- 
for every day of 
default. 

296 In an winding up if it be prov- 

ed that any books, papers or 
securities have been destroyed, 
mutilated or alteied, or that 
any false or fraudulent entry 
has been made in any register, 
book of account or document 

Director, manager, 
officer or contribu- 
tory. 

Liable to imprison- 
ment up to seven 
years and also to a 
fine. 

298 For giving false evidence in a 

winding up, on any matter of 
the Company. 

Any person who 
may commit the 
offence. 

Do. 

238 (A) (a) Failure to discover to the 
Liquidator, the particulars of 
the property of the company. 

Past or present Di- 
rector, Managing 
Agent ; Manager of 
the company being 

Imprisonment up to 
two years. 


wound up. 


25 
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Section. Nature of offence. 

Persons liable 

Penalty. 

238(A). (b) Failure to deliver to the 
liquidator the property of the 
company in his custody. 

Past or present 
Director, Managing 
Agent, Manager of 
the company being 
wound up. 

Imprisonment up to 
two years. 

(c) Failure to discover to the 
liquidator books and papers of 
the company. 

Do. 

Do. 

(d) Concealing any property 
valued at Rs. 100/- or more or 
any debt due to the company 
within a year before winding 
up. 

Do. 

Do. 

(e) Fradulently removing any 
property valued at Rs. 10*'/- 
or up wards within .the same 
time. 

Do. 

Do. 

(f) Making any material amis- 
sion in any statement about 
the affairs of the company. 

Do. 

Do. 

(g) Failure to inform the liqui- 
dator of false debt proved to 
any person to his knowledge. 

Do. 

Do. 

(li) Preventing production of 
any book or paper at affecting 
the property or affairs of the 
company. 

Do. 

Do. 

(i) Concealing destroying, mu- 
tilating, falsifying any books 
or papers or being privy to 
such concealment etc., within 

12 months before such wind- 
ing up. 

Do. 

Do. 

(j) Making or being privy to 
such making of “false entry 
in any book or Register within 
st year before the winding up. 

Do. 

Do. 

(k) Fradulently parting with, 
altering or making any omis- 
sion in a document or being 
privy to such an act within 12 
months before winding up. 

Do. 

Do. 

(1) Attempt to account for pro 
perty by fictitious losses or 
expenses. 

Do. 

Do. 

(m) Obtaining property for 
company by false representa- 
tion or fraud. 

Do. 

Imprisonment upto 
five years. 
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Section. Nature of offence. 

238(A). (») Obtaining on credit for or 
on behalf of company any pro- 
perty under false pretence or 
twelve month before or after 
commencement of winding up. 

(o) Under similar circumstan- 
ces pledging or disposing of 
company's property obtained 
on credit and not paid for. 

(p) False representation or 
other fraud for obtaining con- 
sent of creditor of company to 
an agreement with reference 
to affairs of company or to 
winding up. 

277, (fi) Default in complying with the 
requirements of sec. 277 as 
regards Companies registered 
outside British India. 


277A (5) Issue circulation or distribu- 
tion of prospectus or form of 
application in contravention 
of sec. 277A. 

277X Default in complying with 

sections 277G, 277U, 277J, 

277 K, 277L & 277M (by Bank- 
ing Companies.) 

282 Wilfully making a false state- 

ment in any report, return 
certificate, balance-sheet or 
other document. 

282a Wrongfully with holding any 

property of Company. 


282B (5) Misapplication of securities 
deposited by employees of 
company. 


283 Improper use of the word 
’'Limited” in the name of 
unincorporated business. 


Persons liable. 

Penalty 

Past o r present 
Director, Managing 
Agent, Manager of 
the company being 
wound up. 

Imprisonment upto 
five years. 

Do. 

Do. 

Do. 

Imprisonment upto 
two years. 

Company, every 

officer or agent of 
the Company. 

Fine not exceeding 
Rs. 500/ or in the 
case of a continuing 
offence Rs. 50/- for 
every day during 
which the default 
continues. 

Person responsible. 

Fine upto Rs.5000 /- 

Fvery director or 
other officer. 

Fine up to Rs. 500/- 
per diein. 

Person making it. 

Fine & imprison- 
ment upto 3 years. 

Director, managing 
agent, manager or 
other officer or em- 
ployee of the com- 
pany. 

Fine upto Rs. 1000/- 
or in default impri- 
sonment upto two 
years. 

Director, Managing 
Agent, Manager or 
other officer or em- 
ployee responsible. 

Fine upto Rs. 500/-. 

Person doing so. 

Fine upto Rs. 50/- 


per diem. 


The Directors are criminally liable in England under the Larceny 
Act for fraudulent misrepresentation in any written statement or 



196 


INDIAN COMPANY MANUAL 


K . . . account published by them with intent to induce any 

o/^rectors 1 lty P erson to become shareholder or to be interested in the 
1 " ^ property of the Company. The Larceny Act is not 

applicable to India ; but any fraudulent misrepresentation in any 
Return, Report, Prospectus or other documents with the object of 
defrauding the public would come within the provisions of the Indian 
Penal Code. They might be prosecuted under sec. 415 or 418 of the 
Indian Penal Code.(f) In addition, sec. 282 of the Indian Companies 
Act imposes upon any person, “who in any return, report certificate, 
balance-sheet or other document required by or for the purposes of the 
provisions of this Act wilfully makes a statement false in any material 
particular knowing it to be false” a liability to imprisonment for three 
years and also a fine. 

There may be cases in which Directors who deliberately pay 
dividends out of capital are liable not only in a civil action but also in 
a criminal action for conspiracv.(g) 

Civil liabilities of Directors 

If a Director is made liable to the company for mis-application 
of the Company’s funds he is entitled to contribution as against his 
co-di rector. (h) But where the liability has been incurred 
Contribution by a tortious act, such as fraud, the general principle 

between Direc- that there can be no contribution as between tort-feasors 

tors where both , . . , , . . .. , . 

parties are guilty applies. As observed above, section 100 oi the Act 

of fraud. which imposes a special liability on Directors in respect 

of misrepresentation in the Prospectus lays down that 
a Director who becomes liable to make any payment under this section 
can recover contribution unless the person who has been made liable 
was guilty* of fraudulent misrepresentation and the other Director was 
not. The words of the section seem to contemplate that if all the 
Directors have been guilty of fraud in making untrue statements in 
the Prospectus, an action for contribution would lie under this section, 
at the instance of any Director who has t>een made liable. But this 
seems doubtful. It is more likely that as that case is not expressly 
provided for by this section the plea of ex turpi causa turn oritur actio 
would defeat the suit of the plaintiff, who has been guilty of fraud, 
for contribution. 

The icniedy of a Company against a delinquent Director for any 
offence, whilst the Company is a going concern, is by action in a Couit 
of law. During winding up, civil liabilities may be 
Civil remedies enforced by the Court in a summarv wav by orders on 
against directors. ^ Direc tor or officer of the company. Under sec. 237 

the Court may order t he Liquidator to prosecute an offending Director 
past or present for any criminal offence committed by him. See also 
chapter on winding up. 

Remedy against a delinquent Director in cases other than those 
coining under section 100 may be prayed for by any shareholder, 


(f) Queen Empress v. Moss, IX. R. 10 AH p. 88. 

(g) Burnes v. Pennell , 2 HX C. p. 497 ; R. v. Esdaile, 1 F. & F. 213 ; Queen 
Empress v. Moss Supra. 

(hj Ram skill v. Edwards, 31 C. D. 100. 
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creditor, liquidator, receiver, contributory or the Registrar of Joint 
Companies according to the nature of the case. 

Directors, being agents of the company, are by law entitled to 
indemnity in respect of all liabilities properly incurred by them in 
Indemnity. the , mana 8 emeilt of the company, and no express 

provision for such indemnity is required in the Articles 
of Association, though such a clause is very commonly found in the 
Articles. The Directors are not however entitled to be paid their 
travelling expenses in attending Board meetings, if not authorised by 
the Articles of Association. Sometimes Articles of Association contain 
clauses indemnifying the Directors against all liabilities except 
dishonest} 7- . Such clauses would now be invalid if they contravence 
sec 86C. 


Delegation 
of powers. 


The Directors are agents of the company and responsible to the 
shareholders for its funds and properties. But for facility and con- 
venience the Directors always delegate some of their 
powers to some person or persons, and the Articles of 
Association usually give the Directors such powers of 
delegation ; but the delegation of power will not prevent the Directors 
exercising the powers in regard to the matter delegated. The delegation 
is sometimes made through the Articles of Association and sometimes? 
otherwise. It is generally made to the Secretary , Manager, Managing 
Director or Managing Agents. Delegation of powers by the Directors 
will not, however, take away the responsibility of the Directors and 
they will generally continue to be responsible for all acts of persons 
to whom powers are delegated in the same manner as if the acts were 
(lone bv themselves. 


The delegation of power is usually made by a duly executed Power 
of Attorney as given in Form No. 45 or by adding proper clauses in 
the agreement of appointment of such officer. 


Articles about Directors 

In framing the Articles, the following matters should be dealt 
Clauses in the with in connection with clauses relating to Directors 
Articles relating 

to Directors. (l) Appointment and number of Directors: The 

maximum and the minimum numbers of Directors to be fixed and also 
if there should be any ex-officio Directors, appointed by the Managing 
Agents, where there are such. Care should be taken to see that 
the number of Directors who are not liable to retirement by rotation 
or who are not subject to election by shareholders do not exceed 
one-third of the total strength of the Board. 

(2) The names of the first Directors and if they are removeable, 
either by rotation or by resolution of the Shareholders. 

(3) Qualification of Directors : The number of qualifying shares 
to be held, if any and whether ex-officio Directors are exempted or not. 
Also, if any Director can act before acquiring qualifying shares and if 
so, the time limit for acquiring shares. 
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(4) Remuneration of Directors : Whether at a fixed fee per 
Board meeting or at a fixed rate per annum or at a fixed rate plus 
commission on profits and so on. Also, the rules for division of profits 
among the Directors. 

(5) Whether Directors may act notwithstanding vacancy, 
power to co-opt another Director when the number falls below the mini- 
mum fixed by the Articles. 

(6) Circumstances under which the office of a Director is vacated. 

(7) Whether a Director may contract with the company either as 
vendor, purchaser or otherwise when the statutory provisions regarding 
disclosure of interest and withdrawal from voting have been complied 
with. 

(8) Rotation and retirement of Directors. 

(9) Power should be taken in the Articles for the Company to 
increase or reduce the number of Directors in its General Meeting, 
without having to alter its Articles for this purpose. Power should 
also be taken to remove a Director by extraordinary resolution when 
necessary. See Sec. 86G. 

• 

(10) Notice required, if any, when a member is a candidate for 
the office of a Director, who has not been recommended by the existing 
Directors. 

(11) Retiring Director to remain in office till successors are 
appointed. 

(12) Powers of Directors : The Articles to decide which powers 
the company delegates to the Board and which powers it retains for 
itself. It is advisable to adopt a clause similar to Article 71 of Table 
A, by which the Directors are vested with general powers to act in all 
matters which are intra vires the Company with the exception of such 
acts which the Company is required to do itself under the provisions 
of the Companies Act and also such matters as affect the very existence 
of the Company, e.g., the power to sell the entire business and assets 
of the Company. See Sec. 86H. 

(13) Whether the business of the company is to be carried on 
directly by the Directors or by a committee of Directors or by 
Managing Agents subject to the control of the Directors. If by Managing 
Agents, whether their appointment should t>e incorporated in the 
Articles or should be left to the Directors. 

(14) Where Managing Agents are appointed by the Articles — the 
powers which are given to them should be detailed and also how and 
when they are removeable and their remuneration. 

(15) Power should be taken in tbe Articles for the Directors to 
establish local boards or agencies for managing any of the affairs of the 
Company in any specified area and to grant Powers of Attorney to any 
person or persons to exercise the rights of the Directors with power 
of sub-delegation whenever necessary. 
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(16) Rules regarding Proceedings of Directors : — 

(a) The minimum number of Directors’ meetings to be held in 

each year. 

(b) Who may summon the Directors’ meeting. 

(c) To determine the quorum necessary for a meeting. 

(d) How questions to be decided — whether by votes or otherwise 

and in the event of equality of votes whether the Chairman 
should have a casting vote. 

(e) Whether a Chairman should be appointed by the Articles, in 

which case he will not be renioveable without altering 
Articles : Whether the ex-officio Director, if any, appoin- 
ted by the Managing Agents should be the permanent 
Chairman or whether a Chairman should be elected by the 
Directors at each meeting. 

(f) If a committee be appointed by the Directors to whom the 

powers vested in the Directors have been delegated, the 
rules for the guidance of the committee in its meetings and 
proceedings. 

(g) Whether a resolution in writing signed by all the Directors 

although not passed in a meeting may be deemed as valid 
and effectual as a resolution passed at a formal meeting. 

(17) Whether remuneration may be given to any Director for 
extra service done to the Company, which he is not required to do in 
the ordinary course. 

(18) Whether travelling expenses should be paid to the Directors 
for attending Board meetings. 

(19) How- far the Directors should be indemnified in respect of 
liabilities incurred for the Company and reimbursed for expenses 
undertaken for the benefit of the Company. 

(20) Whether iud ividual responsibility may rest with any Director 
for any loss to the Company, arising in the execution of the duties of 
his office, through an error of judgment or negligence but which is not 
due to his dishonesty. 


CHAPTER XII. 

SECRETARY, MANAGER, ETC. 

The Act does not la) r down what officers a company should have. 
In the eye of law, properly speaking the Directors are the persons in 
charge of the company’s business and responsible for it. They may 
appoint such officers as may be necessary for the conduct of the busi- 
ness of the company, having regard to its needs and resources. When 
an officer is appointed he is made liable by the Act, in some cases, to 
penalties for breach of duty. 

The business of every company may be placed broadly under two 
heads, (l) the management of the business, and (2) the secretarial work . 
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With regard to the management, a company has to do 
function ° f exactly what private business concerns of the same 
■unction. character have to do. But by reason of its being a 

company, it has a certain amount of work to do in order to comply with 
the requirements of the Companies Act and, generally, for the purpose 
of making its acts a proper expression of the corporate will of the 
shareholders. This part of the business may be characterised as the 
secretarial business. 

Secretary 


In a large business concern, where each part of the work is 
sufficiently onerous, the two functions are placed tinder different 
officers — the business management in charge of the Manager and the 
secretarial part in charge of the Secretary. In smaller concerns 
the two functions are sometimes united in the same person, and some- 
times, a part-time Secretary is appointed to do the secretarial work. 
The two branches of the work are, however, essentially different in 
character. Wherever possible, therefore, a Secretary with a special 
knowledge of Company Law and Procedure and of the management of 
the secretary’s office should be appointed. “The Secretary has a good 
deal of ground to cover to gain the necessary knowledge for the forma- 
tion and management of the company He is associated 

with the whole of the business prior to its actual formation into a 
company. He will act as the general confidant of the founder or 
promoter, though his position will not officially exist until after the 
actual registration of the company, when he will be appointed by the 
Directors who have been chosen by the signatories to the Memorandum 
of Association for the conduct of the company’s affairs.” (j) 

No definition of the official post of the Secretary is to be found in 
the Statute, though the post is in several instances recognised. [See, 
for instance, sec, 2 sub-sec. 11, sec. 115 and sec. 282]. 


The duties of a Secretary vary with the size and the nature of the 


company and the terms of his appointment. Ordinarily his duty is to 
remain present at all meetings of the company and to make proper 


Duties of 
secretary. 


minutes of the proceedings thereat ; to record such 
proceedings in the minute books and get them signed 
by the chairman ; to issue notices of all meetings, calls 


and other necessary matters under the directions of the Board to 
members and others ; to conduct correspondence with all share-holders 
and other persons ; to keep books of the company such as the register 
of members, the share ledger, the transfer book, the register of mort- 
gages and charges and the minute books, and to certify transfers, to 
make transfers under the direction of the Board and make necessary 
returns to the Registrar of Joint-Stock Companies, In a company of a 
moderate size, he is responsible for accounts also and in a big company, 
though a separate man is appointed as Accountant, still a sound know- 
ledge of accounts is valuable in the Secretary as he has to explain to 
the Board the financial position of the company and to check and 
supervise the work of the ministerial staff of the company. A 
Secretary should be an all-round man with a good working knowledge 
of Company Law and Procedure, office-management and company 


(j) Coles, Guide for the Company Secretary , pp. 2-3. 
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accounts. He is also generally required to sign or countersign the 
company’s documents such as share-certificates, cheques, bills, pronotes 
and other contracts. In a trading, commercial or manufacturing 
concern, a Secretary is not expected to go into the details of the business 
though his clear idea of the business is helpful to the Board in conduct- 
ing their business. 

The Secretary has no status or power given by Law. His func- 
tions, duties and powers are all defined by the Articles or by resolutions 
of Directors assigning him certain duties, (provided that such assign- 
ment is not ultra vires of the Directors), or by convention . We have 
attempted to define above only the duties which are normally assigned 
to a Secretary. 

If the Articles do not assign any powers to the Secretary, he has 
none, except, in so far as powers are delegated to him by the Directors. 
Before Directors can delegate any powers they must have power to do 
so under the Articles. If the Articles do not give the authority to the 
Directors to delegate their powers to the Secretary' or any officer, no 
delegation can be made, on the principle, delegatus non potest delegare . 
The Secretary would then become a mere agent of the Directors, doing 
ministerial duties and acting under the orders of the Directors. His 
duties are in eveiy case determined by the terms of the contract with 
him and by the practice of the office and usage of similar offices. 

A Secretary is an agent and servant of the company and the 
general principles of liability of master for the acts of the servants 
apply in his case. He has no power, generally speaking, to bind the 
company by any contract made by him without the authority of the 
company while the company would be bound by any tort committed by 
him on third persons in the course of his employment. The non- 
liability of the company for contracts made by the Secretary in excess 
of his powers is, however, affected by the principle that when a person 
holds out a servant as a person having general authority to do a class 
of transactions, third persons are entitled to presume that he has 
authority to do so. Thus as a general rule a company is not bound by 
anv contract made by the Secretary without power, nor is the company 
bound by any representation by the Secretary which induces persons 
to buy shares or enter into any other contract with the cpmpany. But 
where t lie Secretary is held out as authorised to transact or make 
representations on account of the company, the company would be liable 
even for any fraudulent representation made by him. (k) 

The liabilities of a Secretary are very great and by his ignorance 
or oversight he may not only endanger himself but may drag the 
Directors along with him. A Secretary is personally 
Statutory liabili- p eav jjy punishable for falsifying books or documents 
ies o w. ecre at} company (vide secs. 282, 238 and 237). He is 

responsible for making the statutory declaration in obtaining the 
certificate of incorporation, statutory declaration in obtaining the 

(k) Lloyd v Grace Smith «<■ Co. (1912). A,G. 725. where the liability of the 
principal in "contract as well as in tort for a fraud committed by the agent has 
been placed on the same footing. See, however, Ruben v. Great Fingall f’ottso - 
lidated, (191 >6), A.C. -130 ; The British Mat nil B ink v. Cham wood , IH QBD. 714, 
in which the company was held not liable for fraudulent acts of the secretary 
beyond his authority. 

26 
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Criminal 

liability. 


permission for commencement of business, making returns of allotments 
and signing the annual list of members, directors and secretary or 
manager, summary of share capital and balance-sheet and becomes liable 
to penalties for default in these connections. A Secretary may be 
held responsible along with the Directors for violation of the provisions 
of the Act where the officer of the company is punishable under the 
Statute. 

Apart from these statutory liabilities he is liable under the 
general Law for every wrongful act and every abuse of his position 
as Secretary. Being a chief officer of the company he 

the^eneranavr* s * an< ^ s fiduciary relation to it and would be liable for 
e genera aw. in i s f easance jf i, e nia kes any improper profit by the use 

of his position as Secretary. Thus he is liable for misfeasance if he 
receives an improper commission on a transaction for the company .( 1 ) 

He is also accountable for all secret profits made by him in 
respect of contracts of the canipnny, but lie is not liable like Directors 
for any loss which may be incurred by the company 
by reason of any misapplication of any funds of the 
company even with his knowledge unless the mis- 
application was due to his own fraud or negligence.(m) 

Under the general law he is also liable to prosecution for criminal 
breach of trust, cheating, conspiracy etc. in his dealings with the 
com pa 113 ’. 

The Secretary is often named and the terms of his appointment 
are given in the Articles of Association or he is appointed under all 
agreement subsequently, after the incorporation of the 
compan 3 % The fact that a Secretar>- is named in the 
Articles of Association does not give him any right to hold the office. 
The proper thing in ain r case is to have a resolution of the Directors 
appointing the Secretary and giving the terms and conditions of his 
appointment after the incorporation of the company. But if a person 
is named as a Secretar}* in the Articles of Association and the conditions 
of his appointment are given there and the Secretary is allowed by the 
Directors to do the work after incorporation, it is presumed that the 
appointment would be good, as the Directors will be taken to have 
entered into the contract by their conduct. It is not necessary that 
the contract appointing the Secretary should be in writing, though 
it would tindoubtedl\ r be convenient to reduce the conditions to writing. 

Although the Secretary acquires liis status as such only after 
his appointment by the Directors irrespective of whether he has been 
named in the Articles or not, yet where a person is 
named as Secretary in the Articles, the Act gives him 
the power to sign and file with the Registrar certain 
papers on behalf of the company at the time of registration (sec. 72 
sub-sec. 2, 84 sub-sec. 2, .sec. 24 sub-sec. 2). 

In the absence of anything in the Articles to the contrary, the 
appointment of the Secretar 3 % Manager or other officers rests with 
Dismissal. the ^ rectors > and, the absence of anything in the 

Articles or in the contract with the officers to the 


Appointment. 


Acts done before 
incorpotation. 


(l) Barrow's Case , 28 W.R. p. B41 ; McKay's Case 2 Cb. D. I. 

(m) Joint Stock Discount Co, v. Brown, 8 Eq. 296, 
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contrary, the Secretary like any other officer is liable to be dimissecl 
by the Directors at any time, though, except where dismissal is incurred 
by misconduct or gross negligence, the officer is entitled to reasonable 
notice before he is dismissed. (11) The period of notice is generally 
prescribed by the contract. In the absence of contract a month’s 
notice would generally be considered reasonable where the appointment 
is on a monthly salary. What is reasonable notice would depend upon 
circumstances of a particular case and the terms on which the office 
is held. 


Manager 

The Manager of a company like the Secretary is appointed 
by the Directors and the terms and conditions of appointment are 
determined by the contract with him. The Manager, also, is some- 
times named in the Articles of Association in which case the Articles 
may be referred to for determining the terms of his appointment, 
if they are not laid down in any written agreement subsequently 
executed. 

With regard to dismissal also his position is the same as that 
of the Secretary. 

Managing Directors or Managing Agents 


Sometimes the conduct of the business of the company is entrusted 
to a Managing Director or a Managing Agent or a firm of Managing 
Agents. The power to appoint a Managing Agent or a Managing Director 
must be given by the Articles and the Directors have no power to appoint 
a Managing Director or Managing Agent apart from the Articles.(o) 
The power can be exercised only within limits fixed by the Articles. 
Any appointment in excess of the powers will be invalid. Where the 
power is to appoint for such term as they think fit and to revoke the 
appointment, the Directors can appoint a Managing Director for life and, 
unless an express power of revocation of appoimnent is reserved by 
the agreement, the company cannot dismiss the Managing Director 
except for misconduct, incompetence or such other offence, (p) 
and where the authority is given by the Articles to the Directors the 
powers cannot be exercised by the company at a general meeting nor 
can the company interfere with an appointment made by the Directors 
without altering the Articles. (q) But where the Managing Director 
can be regarded under law as Managing Agent, the limitations applying 
to the Managing Agent with regard to appointment and other matters, 
would apply equally to the Managing Director. 


Sometimes appointments of the Managing Director or Managing 
Agents is provided for by the Articles of Association. In that case also 
an agreement has to be executed by the Directors after incorporation. 
Without such agreement the Managing Director or Agent named does 
not acquire right to appointment. (r) 


(n) Boschoek Co. v. Fukt\ (1900), 1 Ch. 14S. 

(o) Palmer’s Com. Law, 9th Rd., pp. 202, 209. 

(p) Nelson v Jam?s Nelson <£ Sons. (1913) 2 K. B. 471 ; (1914) 2 K, B. 770. 
Thomas Logan Ld , v. Davis, 104 L.T. 914 ; 105 L T. 419, 

See supra p. 35. 


\srf 
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MANAGER & MANAGING AGENT 

Under the Act of 1936 the terms “manager" and “managing agent" 
have been defined as follows : — 

“Manager” means a person who subject to the control and direction of the 
directors has the management of the whole affairs of a company, and includes a 
director or any other person occupying the position of a manager by whatever 
name called and whether under a contract of service or not : 

“Managing Agent” means a person, firm or company entitled to the manage- 
ment of the whole affairs of a company by virtue of an agreement with the 
company, and under the control and direction of the directors except to the 
extent, if any, otherwise provided for in the agreement and includes any person, 
firm or company occupying such position by whatever name called : 

If a person occupying the position of a managing agent calls himself a mana- 
ger he shall nevertheless be regarded as managing agent and not as manager for 
the purpose of this Act.” 

The points of difference between a manager and managing agent 
are : — 

(1) a manager is an individual person while a managing agent may 
be a person, firm or a company ; 

(2) a manager like a managing agent has the management of the 
whole affairs of the company ; but a managing agent has charge of the 
management always by virtue of an agreement whereas the manager 
may or may not be under a contract of service : 

(3) a manager is wholly subject to the control and direction of 
the directors, but the managing agent is under such control subject 
to exceptions provided by the contract of managing agency. In other 
words, in respect of matters which by the agreement of managing 
agency is left exclusively in charge of the managing agents, they are 
not under the control of the directors, while a manager is always under 
such control. 

In either case a person would be a manager or managing agent 
no matter by what name he is called provided he answers to this 
definition. Thus as sub-section (9) expressedly provides a director may 
be entrusted with the management of the whole affairs of the company 
subject to the control of directors, in which case he would be a mana- 
ger within the definition. On the other hand, sometimes it will be 
found that persons who answer to the definition of manager are called 
by other names such as secretary and otherwise. Similarly, a person 
maybe called a secretary or a manager but he may have been appoint- 
ed under an agreement which gives him powers to act independent of 
the directorate in some matters. In such cases the manager or the 
secretary or director for the matter of that would be in fact a managing 
agent. 


MANAGING DIRECTOR 


A managing director is a person among the directors to whom the 
company has assigned the position of being in charge of the manage- 
ment of the company under article 72 of Table A. Such managing 
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directors have such powers as may be delegated to them by the company 
or by the articles. If they are entrusted with the management of the 
whole affairs of the company they would come under the definition of 
manager. On the other hand there may be managing directors who are 
appointed under contracts and are not removable within the terms 
specified and who are under the agreement entitled to exercise powers 
in some matters independently of the Board of directors. Such 
managing directors would be managing agents under the amended Act. 


New Provisions, About Managing Agents 

The Act as it stood before the amendment of 1936 did not specifi- 
cally provide for managing agents. But after the amendment the Act 
now makes several specific provisions for managing agents. 

Managing agents are thus not to be regarded as persons holding 
office of profit under the company under section 86E and sections 
S7A-87I make elaborate provisions with regard to managing agents. 

Under section 87A it is provided that no managing agent shall be 
appointed for a term of more than 20 3^ears at a time. With regard 
Term of office. to existin £ agreements of managing agency for a longer 
term, sub-section (2) provides that they shall not con- 
tinue to hold office after the expiry of 20 years from the commencement 
of the Act unless they are reappointed either on the expiry of 20 years or 
before such expiry. In the case of managing agent under any existing 
agreement it is further provided by sub-section (3) that the managing 
agent shall have a charge upon the assets of the company by way of in- 
demnity for all liability or obligations properly incurred by him on 
behalf of the company subject to other existing charges and incum- 
brances and that the termination of the office of such managing agents 
shall not take effect until all monies payable to them on account of 
loans made by them to the company or for remuneration due up to the 
date of termination of their office are paid. This section it will be 
noticed does not apply to a private company which is not a subsidiary 
company to a public company. 

Section 87B makes several important provisions with regard to 
Stc. 87B. managing agents. 


In the first place, it makes the office of managing agent terminable , 

(a) by an ordinary resolution of the company with notice to the 
managing agent where the managing agent or if the managing agent 
is a firm or a company a member of such firm or company holding 
powers of attorney commits a non-bail able offence under the Indian 
Penal Code and 

(b) where the managing agent is adjudged an insolvent. 

Secondly, the section invalidates a transfer of his office by a mana- 
ging agent unless approved by the company in general meeting. Where 
the managing agent is a firm a change of partnership of the firm is 
not under this section to operate as a transfer of the office so long as 
one of the original partners continues to be a member of the firm. 
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Thirdly, a charge or assignment of the remuneration of the 
managing agent or part thereof is likewise void as against the company. 

Fourthly, where the company is wound up the managing agency 
terminates without prejudice to his rights to recover moneys recover- 
able by him from the company : 

Provided if the winding up is found to be due to the negligence 
or default of the managing agent he shall not be entitled to receive 
an5 r compensation for the premature termination of his contract. 

Fifthly, the appointment, remuneration or variation of the 
contract of managing agent made after the passing of the Act of 1936 
shall not be valid unless approved by a resolution of the company at a 
general meeting. 

These provisions are not applicable to the first managing agents 
of the company appointed prior to the prospectus or statement in 
lieu of the prospectus in which such appointment is set forth. 

Section 87C places limitations on the remuneration of managing 
agents. In the case of managing agents appointed after the commen- 
R cement of the Act of 1936 the remuneration is to be 

e q sum based on a fixed percentage on the net annual 

profits of the company subject to a minimum payment ill the case of 
absence or inadequacy of profits plus an office allowance the amount 
of which will be defined by the agreement. 

The principle is that ordinarily managing agents cannot be allowed 
by the agreement to have any remuneration otherwise than out of 
profits, though the exact percentage of profits which they may have 
is to be determined by the agreement. The agreement may however 
make this rule subject to a minimum allowance which may not be 
covered by profits in the case where there are no profits or where the 
profits are inadequate, that is, fall below the minimum fixed. It is 
intended that this minimum allowance should be a reasonably low 
figure, while primarily the Managing Agent should look to a share of 
the profits for his complete remuneration. 

In addition to this remuneration out of the profits, the managing 
agent may be granted a fixed office allowance. It will be noticed that 
this sum so fixed is a lump sum intended to cover the outlay of the 
managing agents in maintaining the office ; and is not intended to be 
a part of the remuneration for the labour. It is conceived that the 
agreement may provide that all office expenses shall be paid by the 
company in which case it seems it would not be open to the company 
to give any office allowance to the managing agent over and above 
that ; where office allowance is granted, it will be irrespective of the 
company’s making anj r profit or otherwise. 

Sub-section (2) provides that any stipulation for any remunera- 
tion in addition to what has been described or remuneration of a 
different character will not be binding upon the company unless it is 
sanctioned by a special resolution of the company. It would seem 
even if the articles provide for a different kind or amount of remunera- 
tion such articles would not bind the company and the additional or 
special remuneration must be fixed by a special resolution. 
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The net profits for the purpose of this section is defined as 
follows : — 

“For the purposes of this section net profits’ means the profits of 
the company calculated after allowing for all the usual working charges , 
interest on loans and advances . repairs and outgoings , depreciation , 
bounties or subsidies received from Government or from a public body, 
profits by way of premium on shares sold, profits on sale proceeds of for- 
feited shares or profits from the sale of the whole or part of the undertak- 
ing of the company but without any deduction in respect of income-tax or 
super-tax or any other tax or duty on income or revenue or for 
expenditure by way of interest on debentures or otherwise on capital 
account or on account of any sum which may be set aside in each 
year out of the profits for reserve or any other special fund.*’ 

It will be noticed that the provision for excluding sums reserved 
for “any other tax or duty oil income or revenue” in calculating the 
net profits on which Managing Agency commission is payable, would 
enable such commission to be computed before setting aside any amount 
for such coutigencies as Excess Profits Tax. or any other duty on 
revenue. 

This section also is not applicable to private companies except 
a company which is subsidiary company of a public company. The 
section also excepts insurance companies from this section as insurance 
companies under the Insurance Act cannot have any managing agent. 

For contravention of this rule any director or officer of the 
company who is knowingly and wilfully guilty is liable to a fine up to 
Rs. 1000/- and is also jointly and severally liable for any loss incurred 
bv the company in respect of such loan or guarantee. 

Section •7F and section S7G further extend the limitations on the 
powers of managing agents. The former prohibits a company from 
purchasing shares or debentures of another company under the same 
managing agency without a previous approval by unanimous decision 
of the Board of Directors of the purchasing company. This rule is not 
applicable, however, to a company whose business is dealing in and 
holding of shares, debentures and other securities. 

Under section *7G a managing agent cannot on his own initiative 
issue debentures on behalf of the company and he cannot also, except 
with the authority of the directors and within the limits fixed by 
them, invest the funds of the company, notwithstanding any provision 
either in the articles or in any resolution of the company delegating 
these powers to managing agents. 

Section f7H places an important limitation upon the powers of 
the managing agent. He is not to engage on his own account in any 
business which is of the same nature as and directly competes with 
the business carried or by a company under its management or by 
a subsidiary company of such company. The business carried on 
bv him may be similar without offence if it does not directly compete 
with the business of the company under his management. It should be 
noted also that this section does not debar the managing agent from 
being the managing agent of another company which carries on husi- 
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mss in competition with another company under his management, 
although such a position may be awkward and inconvenient. 

Section 871 provides that the managing agent of a public company 
must not appoint more than one-third of the total number of directors. 
This provision is a counter part of section 83B which lays down that 
not less than two-thirds of the total number of directors shall be liable 
to retirement by rotation. 

Subject to these statutory* limitations the powers of the Managing 
Director or Managing Agents are derived either from the Articles or by 
Powers delegation from the Directors. It is open to the com- 

pany by its Articles or by the Directors to define the 
powers and duties in such manner as they think fit. The office of a 
Managing Director or Managing Agent is one of very great trust and 
generally speaking the powers conferred upon them are very extensive. 
It is of the utmost importance, therefore, to exercise very great care in 
their selection. It must be remembered that confidence of intending 
shareholders of the company is likely to be greatly affected if unreason- 
ably large powers are given to the Managing Director or Agent. On 
the other hand, it is necessary for convenience of business that when a 
Managing Director or Managing Agent is appointed he should be given 
wide powers for dealing with the ordinary business of the company. 
Thus, for instance, it would hardly be fair to a Managing Director or 
Agent, who is responsible for the efficient working of the company, not 
to give him full control oA r er officers of the company. Very often 
Managing Agents are the persons, who have organised the company 
and brought it into existence and also provided or guaranteed a very 
substantial portion of capital. In such cases, naturally, the Managing 
Agents could be safely given larger powers than in others, because of 
their great stake in the company and also because the company would 
not have to depend very largely on the public for subscription of shares. 
It is generally in such cases only that the managing agency system can 
be profitably resorted to. 

Where the Articles authorise the Directors to appoint the Mana- 
ging Director or Managing Agent and define the powers which may be 
conferred on them, it does not by any means follow that all those 
powers should be given to the person appointed by the Directors. By 
agreement with the person appointed, the Directors may give him less 
powers. Persons dealing with a Managing Director or Managing Agent 
must look to the Articles to see whether, under them, he could have the 
power which he proposes to exercise. But if the Managing Director or 
Agent has not a power, though it is prescribed in the Articles, a third 
person dealing with him bona fide in the belief that he had such power 
is protected against any plea that the Managing Director or Agent did 
not have the power actually given to him. (s) The principle is that, as 
Lord Hatherley pointed out in another connection, out skiers are bound 
to know the “external position of the company,” but not its “indoor 
management.” (t) 

A Managing Director can only continue to be such so long as he 
is a Director. Generally speaking the Articles provide that the Mana- 

(*) Bigger&taff v. Rowan's Wharf f 1890) 2 Ch. fr'i at p. 102. 

(t) Mahony v. East Holy ford , h R. 7 H. L at p 893. 
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gittg Director shall not be subject to retirement by rotation or otherwise 
within the term of his appointment (Table A, Art. 72). But if the 
. . 4 Articles do not contain an\ such clause, a Director who 

office! ' ° tt °* is a PP ointeti Managing Director would be liable to 

' retirement just like the other Directors and if he is not 
re-elected, he ceases to he a Managing Director even though the 
term for which lie was appointed has not expired. The agreement in 
such a case would be regarded as subject to the condition that lie 
continues as l)irector.(u) Under sec. 87B the office of Managing Agent is 
vacated 011 conviction of a 11011 -bailable offence and on being adjudged 
an insolvent. Sec. 141 A provides that upon conviction of an offence 
ill relation to a company a Managing Agent or other officer is debarred 
from taking any part directly or indirectly in the managing agent of 
any company without leave of Court for five years. 

It is usually provided by the Articles authorising the appointment 
of Managing Agents that the Managing Agent or one or more of the 
members of the firm of Managing Agents shall be ex-officio Directors 
and that they should not be liable to retirement like the other Directors. 
Such a provision must now be subject to the limitation in sec. 83B that 
not less than two thirds of the directors must be liable to retirement by 
rotation. A Managing Agent need not necessarily be a Director and 
without such provision in the Articles he would not be entitled to be 
one unless elected in due course bv the shareholders. 

The interest of the Managing Agent who is a Director and of the 
Managing Director under their contracts with the company must be 
disclosed in the Prospectus under sec. 92 and copies 
Disclosure of () f th e contracts must he circulated amongst the mem- 
11 hers under sec. 91-C. 


CHAPTER XIII. 


COMMON SEAL 


Every company, under the provisions of the Act, is required to 
keep a seal {vide sec. 23, sub-sec. 2). Clause (b) of sub-sec. 1 of sec. 73 
K , requires the name of the company to he engraved in 

a ure c sea. ] e giBle characters on its seal and every officer of 
the company shall be liable to a fine not exceeding Rs. 500/'- for use 
of any seal on any document purporting to be the seal of the company 
{vide sub-sec. 2 of sec. 74), which does not bear the name of the company 
in legible characters. The effect of this clause is not apparently to 
nullify as against a stranger an agreement or other transaction to which 
a seal purporting to be the common seal but not bearing the name of 
the company has been affixed. The company would apparently be bound 
notwithstanding the illegality of the seal.(v) This excessive caution 
in respect of the common seal is a survival of the Common Law doctrine, 
though at the present time, specially in India, the necessity for such a 
seal is verv limited. 


(u) Bluett v. Stutchbury's 24 T.D R. p. 4 09. 

(v) Pollock on Contract, p. 148. 

27 
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The Articles of Association generally contain provisions as to the manner in 
which and the occasions on which the seal shall be used in terms almost identical 
with clause 70 of Table A. The seal should be used in the 

Seal how used. 

manner prescribed by the regulations of the company and the 
Directors should authorise some of them to sign and seal the documents which 
require to be sealed. 

The institution of the Common Seal is derived from the English Common Law 
under which, as a general rule, a corporation cannot enter into a contract other- 
wise than under its common seal except in respect of small matters 

Common Law of daily occurrence. (w) In course of time, however, a number 
rule about seals. 

of exceptions were gradually added as regards cases in which 
corporations could act without a seal. In respect of trading companies sec. 70 
of the Companies (Consolidation) Act, 1908, of England, practically abrogated 
the Common Law rule, and authorised companies to make contracts in the 
same form in which a private person could, so that a company in England can 
bind itself by a contract in writing or even by a parol contract, except incases 
whereby English Law the contract has to be. under seal or in writing. Under 
the Indian Law, no contract of any private person is required to be under seal, 
so that the effect of sec. 88 which corresponds to sec. 70 of the English Act is 
to dispense altogether with the necessity of any contract under the common seal 
of companies registered under the Indian Companies Act except where the Act 
or the Articles require any instruments t > he given under the common seal. 


Except a share certificate no document in India is required to 
he executed under common seal of the Company bv the Act, hut the 
Company may by regulations require any documents to 
What documents h e executed under the Common Seal for t lie purpose 
seaL C c un< er of securing, in view of the vital importance of those 
documents, that, in respect of certain transactions, the 
Company should not be bound by any agreement not made with the 
solemnity and deliberation of an instrument under seal. For the 
regulations generally require (see Table A. Art. 76) that before the 
common seal can be affixed to a document there must be a resolution 
of the Directors, in the first place, authorising the affixing of the seal 
and secondly it must be affixed in the presence of two or more 
Directors. In making regulations requiring any documents to be under 
seal, a company should bear in mind the principles undeliving the 
Common Law rule regarding seals. The necessity of a seal at Common 
Law has been thus stated judicially : — 

,k The seal is required as authenticating the concurrence of the v hole body 
corporate. If the Legislature in erecting a body corporate invest any member of 
it either expressly or impliedly with authority to bind the whole body by his 
mere signature or otherwise, then undoubtedly the adding a seal would be a 
matter purely of form and not of substance. * * * But in other cases the seal is 

the only authentic evidence of what the corporation has done or agreed to do."(x) 

On the other hand, the necessity of affixing the seal in transac- 
tions of everyday occurrence would greatly hamper the prompt 
transaction of business by the company. So nothing should be required 

(w) Pollock on Contract, p. 146 seq. 

(x) Mayor of Ludlow v. Charlton, 6 M & W. 815 at p. 823 
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to toe Hinder common seal except transactions of great importance to 
the company. Generally speaking, Indian companies, as a matter of 
practice rather than that of regulation, affix common seals to con- 
veyances of immovable property, assignment of surrender of leasehold 
property, powers of attorney, debenture bonds and stock and so forth. 
In the absence of regulations, all this is neither necessary under the law, 
nor always convenient. 

Where a ccmpany desires to have any class of instruments under 
the common seal, they should be specified in the Articles . Unless there 
are any such provisions in the Articles and a contract is made without 
affixing the common seal by the secretary or manager with a stranger 
acting bona fide even against the express orders of the Directors, the 
contract would bind the company, as a stranger is only expected to look 
to the Articles and not to the “indoor management” of the conipanv.(y) 
A mere resolution of the Directors, therefore, as to what documents 
should be under common seal is altogether ineffectual as against stran- 
gers who have entered into informal contracts with the agents of the 
company in ignorance of such resolution. 

Table A. Art. 76 provides, (l) that there should be a resolution 
of the board of directors authorising the affixing of the seal, (2) that the 
seal must be affixed in the presence of at least two 
Directors and of the Secretary or the other person 
appointed for the purpose and (3) the two Directors and 
the Secretary or other such person shall sign the instrument after the 
seal has been so affixed in their presence. 

Where the Articles so provide, any seal affixed otherwise than in conformity 
with it is not the seal of the corporation. A stranger who takes nn instrument 
sealed without such authority cannot make the corporation liable unless either the 
document was ti u required by law to be under common seal, or the company was 
in any manner estopped by its own negligence. But where an instrument has the 
common seal affixed to it and is signed by the persons who are required by the 
Articles to attest it, a stranger has every right to assume that the seal has been 
affixed under proper authority and that everything required to be done has been 
regularly done. Hence the contract could be enforced at the instance of a stranger 
who acts Irtna fide on the principle of R >y/tl British Rank v. Turquaud.{ z) 

The Directors, who are empowered by the Board to sign and seal, should 
record the particulars of documents sealed in a book called the ‘Seal Book,* 
mentioning the date of the sealing, nature of documents, how 
Seal Book. and when sealing was authorised the number of documents 

sealed, remarks and the initials of Secretary and Directors who 
were present in sealing, on each such entry in the Seal Book- Form No. 47 in 
Appendix B may be used for a Seal Book. 

As to the place of custody of the seal it should be decided by the Directors at 
their first meeting and the Directors should make special rules for it. 

The Directors are bound to take proper care of the custody of 
Custody. the seal so that it may not be affixed to any document without 

(y) Iyord Hatherley D C. in D-R* 7 H.L* p 0B3 ; Bank of Ireland v. Evans' 
Charities , 5 H DC. 369, 

(z) 6 H. & B. 327. 
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their consent. But they cannot be charged with misfeasance for not “locking 
it up and guarding it as a dangerous thing/ ’(a) 

The seal of a company is generally made on steel, brass or copper. It is 
frequently asked if the common seal can be made of ‘rubber stamp/ We doubt 
very much if the rubber stamp would satisfy the purpose of the 
Material for Act, sec. 73, sub-sec. 1, clause (b). Palmer says. ‘‘According to 

sea1, Johnson and Webster the word engrave' means (inter alia) to 

picture by incision on any matter ; to impress deeply ; to 
imprint. It is said, however, that the Registrar of Companies will not recognise 
a seal impressed by a rubber stamp. "(b) Coles says. "It may here be interesting 
to note that a simple rubber stamp has been known to serve the purpose of the 
company’s seal ; but we strongly doubt the legality of such a form of seal in view 
of the wording of the Act (see sec. 03-B Eng. corresponding to sec. 73-(b) of the 
Indian Act). In a Court of law an instrument bearing such imprint of rubber 
stamp as the seal of a company would run great risk of being regarded as void."(c) 
So we should not advise any company to use a simple rubber stamp as the common 
seal of the company. 

Besides the common seal mentioned above, a company, under the provisions 
of sec. 91, if authorised by its Articles, may have a facsimile of Mie common seal 
in the territory, district or place beyond the limits of British 
Seals for foreign bidia where such seal is to be used. The company having such 
use. seal may authorise, under its common seal, any person or persons, 

to execute deeds under this seal, and such contiacts shall be 
binding on the company as if executed with the common seal of the company. 


CHAPTKR XIV. 

BOOKS AND ACCOUNTS 


Keeping Accounts 

Beyond providing by sec. 130 that every company shall keep 
proper books of accounts which shall exhibit full, true and complete 
accounts of the affairs and transactions of the companv, 
provbbon for a,nl h >' sec * 131 alld tlle following sections, that balance- 
accounts. sheets should be prepared and published in a particular 

manner, the Act as it stood before the amendment of 
1936 said little futher about accounts. Clause 103 of Table A lays down 
that the Directors shall cause true accounts to be kept of the sums of 
money received and expended 1 a the company, and the matter in respect 
of which such receipt or expenditure takes place, and of the assets and 
liabilities of the company. But section 13o ns amended in 1936 now 
provides as follows: — 

(1) Every company shall cause to be kept proper books of account with 
respect to : — 

(a) Per Lord Macnaghlen in Rnheu v. Great Fingall, \ 00f, AC at r> 484~ 

Iheynmy entrust it to the secretary or other official without iucnrrin/ risk' 
Hank of Ireland v. Evans Charities. :t II L.C. 389. * 

(b) Vide Palmer's Share-holder's, Director's ami Voluntary Liquidators' Legal 

Companion , .* 1 st Edition, Page 108. * 

(c) Vide Cole’s Guide to Ihe Company Secretary , Page 08. 
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(a) all sums of money received and expended by the company and the 
matters in respect of which the receipt and expenditure takes 
place ; 

(b) all sales and purchases of goods by the company ; 

(c) the assets and liabilities of the company. 

(2) The books of account shall be kept at the registered office of the company 
or at such other place as the directors think fit, and shall be open to inspection by. 
the directors during business hours. 

(3) In the case of a company managed by a managing agent , or where the 
managing agent is a firm or company, the partner or director of such firm or 
company and in any other case the director or directors who have knowingly by 
their act or omission been the cause of any default by the company in complying 
with the requirements of this section shall in respect of such offence be liable to 
a fine not exceeding one thousand rupees.” 


This does not necessarily indicate that three sets of books are 
required to be kept for the three items ill sub-section (l). But what- 
ever the forms in which books are kept there should be accounts 
showing separately l lie money received and spent, sales and purchases 
of goods and assets and liabilities of the company. The form of account 
for this purpose may be determined on the advice of accountants with 
reference to the nature of the business of the company. 


The importance of keeping proper accounts is great in every 
business, but it is greater in the case of limited companies. The 
proprietor of a private business may be justified in 
Importance of saving that he is satisfied with a certain wav of keeping 
limited concerns, his books and, as he is not answerable to any one but 
himself, he can keep his books in whatever way he 
thinks best, without legard to the rules of accounting; but the Directors 
of a limited company, as agents and trustees, are bound to communicate 
the state of affairs to their principals — the shareholders- at least once 
in every year under the provisions of its Articles of Association and 
under sec. 131 of the Act. Such accounts are required to be audited by 
an auditor qualified under sec. 141 of the Indian Companies Act, 1913. 
The Auditor inspects the books and certifies the accounts at least once 
a year, and the auditor has also the right by sub-sec. 1 of sec. 145 of 
access at all times to the books and accounts and vouchers of the 
company, and to make reports to the members of the company on the 
accounts examined by him (vnfe sub-sec. 2 of sec 145). So the keeping 
of accounts according to approved methods of accountancy is a prime 
necessity for a company. 


The hooks of a company are divisible in.to tw : o great classes, viz. 

1. Statutory Books such as - Register of members (section 31 ), 
Index of members (sec. 31 A) Register of Directors (section 87), Share- 
holders’ Minute Book and Directors’ Minute Book (section 83) to record 
the minutes of the proceedings of general meetings and Directors’ 
meetings, Register of Mortgages and Charges (section 112), Register of 
Debenture-holders, where Debentures are not issued to Bearer 
(section 125). 
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The Register of Members may be divided into several books, e«g. 
Share Ledger, Transfer Register and a Register showing the distinctive 
number of shares in consecutive order with the names of holders thereof 
in order that the particulars required by section 31 may be incorporated 
in the books with convenience and as under section 36 a shareholder 
may inspect the Share Register or ask for copies of any entries, he has a 
right of access to all subsidiary books, which together may be deemed 
as the Share Register. For example, when a shareholder demands a 
copy of the Register showing transfers registered between two given 
dates, although the information may be called from either the Share 
Register or Share Ledger, it is convenient to supply the information 
from the Share Transfer Register, which records all transfers in order 
of time. 


2. The Financial Books or books of accounts, such as Ledger, 
Cash Books, Journal, Bills Payable Book, Bills Receivable Book etc. 

The essential principles in company accounts are the following : — 

1. That the record be so explicit that, at any time, the exact 
Principle of nature of the transaction may readily be reckoned, 
accounting. 

2. That the transactions be so classified that at any time the total 
result of such transactions or any particular class thereof during any 
given period may readily be ascertained. 

3. That the amount of labour necessarily involved be reduced to 
a minimum. 


The Accountant 

The function of an accountant in a company is, in the first place, 
to keep the books in order and, with regard to every item of income and 
expenditure, to see that the entry of it is in accordance 
accountant an with the regulations of the company and the Law. He 
has to make sure under what head a particular entry is 
to be made and, in every case, to ascertain whether the entry is vouched 
for or authenticated in accordance with the law or the regulations. 
Thus, every item of expenditure has to be passed by the person or 
persons having authority to sanction it. Even in respect of income it is 
not always that the accountant would be justified in crediting it without 
scrutiny. Thus, a call paid by a transferee, whose name has not yet 
been registered, cannot be accepted without risk of the company being 
bound by estoppel. No expenditure can be entered unless it is intra 
vires and is properly authorised. Thus brokerage on the sale of shares 
cannot be pspd unless it is authorised by the Articles (supra p. 88). In 
making payments on account of preliminary expenses he has to see that 
the total amount has not exceeded the amount stated in the Prospectus 
(supra p. 41). As it would be his duty to justify and explain every item 
of accounts to the auditor, he should always be careful to see not only 
that each entry is supported by proper voucher, but also that the person 
authenticating the voucher has got authority under the Articles to 
authorise the expenditure. The accountant should therefore carefully 
study the Memorandum and Articles of Association and keep himself 
well informed about the minutes of each meeting. 
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An accountant or secretary before entering into actual book- 
keeping should also see that the following points have 

primary d'uty been decided in the first meeting of the Board of 
v y y ' Directors. 


1. The fixing of quorum of the Board meeting or the meeting of any 
committee appointed by the Board , if no such quorum has been fixed by the 
Articles of Association : Any resolution passed, with- 
out a quorum, is invalid, and hence, cannot be acted 
upon. Thus, a resolution of a Board meeting where due 
quorum was not present, allotting some shares or making a call on the 
shareholders may be invalid. Hence, an accountant or secretary should 
be verj T particular on this point. 


Quorum of 
Board. 


2. Nomination of the company's banker , if not named in the 
Prospectus of the company : — This is not so very important in mofFusil 
Banker companies of small size, where they cannot avail 

themselves of the benefit of a bank owing to the absence 
of any in the locality. In the course of business the advantage of bank 
facilities is keenly felt in keeping the company’s surplus fund, in over- 
drawing such accounts in times of financial emergency and in sending 
for collection or discount bills of exchange, lnindis, and other negotiable 
instruments. The utility of having a banker is also felt in securing 
bank leferences to establish business relationship with a foreign firm. 


3. The method in which cheques and hilts are to be endorsed and 
signed on behalf of the company (see sec. 89) : This is important from 

the very beginning of the compan) T , as cheques ale 
cheques am” 'bfl Is f requenlly received for application deposit in lieu of 
cash payment. The cheques and otliei negotiable instru- 
ments cannot be cashed until the method of endorsing them has been 
decided up'-u. Irregular endorsement and signatures in drawing bills 
may lead to unnecessary delay in getting payment and undesirable 
consequences to the person who makes such endorsement or signature 
(see sec. 74 sub-sec. 2). 

4. The appointment of Auditor : — The first auditor, if there be 
any by that time, is to be named in the Prospectus and appointed by the 

Promoters or first Directors. Subsequently they aie 
Auditor mtnt ° f appointed at the ordinary general meeting by the share- 
holders. The accountant has to satisfy him about the 
propriety of the entries in the books and to satisfy all his queries. The 
accountant or the authorities of a company cannot refuse the right of 
access to the books at any time demanded by the auditor. 

5. The appointment of other officers and the salaries to be 
allowed to each of them -At the close of the month the salary 
of the officers is required to he debited and for satisfaction of the 

auditor a resolution of the Board regarding the api oint- 
officers tmellt ° f and ^ ie ^lary attached thereto is necessary. 

Sometimes ail additional allowance is granted to some 
officers, and such remuneration should also be embodied in a resolution. 

6. The method to be adopted as to the money received at the 
company's office : — The Secretary, who usually signs receipts for money 
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and the cashier, who is the custodian of the money 
vinj^mone/at 6 ^” should not be one and the same person. In some small 
office. ■ companies it is frequently found that the same man 
keeps both the cash and accounts, though in companies 
of moderate or big size these are kept by two independent persons. 
The mischief of keeping the accounts and the cash in the hands of one and 
the same person is great, as it may lead to fraudulent payments and entries 
in the books. The division of cash and account into two departments 
is intended for check of the one by the other. The amalgamation of cash 
and account in one hand has always been decried by all eminent authors. 


Books and Entries 


The primary books of a company are its Minute-books. Minute- 
books are not directly required in book-keeping 
proper though frequent references to resolutions are 
required to be made in accounting. 


Minute Books. 


Register of 
Members. 


The next important book is the Register of Members. 
(See Appendix B, Form No. 21). 


Before formal entry in the Register of Members, the names of the 
applicants are recorded in the Application and Allotment Register 
{vide Form No. 12). The daily total of the receipts on application 
deposit and admission fee is to be credited to the 
AUotinent 1 Regis- res l ,ec ^ ve accounts and when the allotment on those 
ter ° 1 shares is made, the amount of application deposit is 

to be debited and transferred to the credit of the Capital 
A c. by means of a Journal entry. In crediting the application deposit 
account it is not necessary to enter the name of each depositor in the 
cash book which may be ascertained by reference to the Application 
and Allotment Register ; but reference of the application numbers is 
generally found convenient. 


If any applicant is not granted allotment his deposit 
refu^dofapplica- along witb the admission fee should be refunded, debit- 
tion inone}'. ing the “application deposit” and “admission fee” 
accounts after deducting the remittance cost, if any. 


When the allotment has been made, proper entries should be made 
in the Register of Members and the amount of the deposit should 
appear there. The total of the amount received as exhibited by the 
Register of Members must tally with the amount of the balance of the 
capital account in General Ledger. Periodical checking system should 
be adopted to find out any discrepancy in regard to the figures appear- 
ing in the Ledger and the Register of Members. 


The deposit on allotment and subsequent calls should be posted 
directly to t{ie credit of the capital account, as the depositor has by 
that time become a full member. 


In connection with the shares another account is sometimes 
required to be opened in the Ledger under the heading “calls in advance 
account” to record transactions of the amounts deposited by the share- 
Calls-in advance. boIders as advance payments towards subsequent calls. 

'A provision in the Articles of Association is generally 
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found for such deposit along with a provision to pay some interest at 
a specified rate on such advance deposits. When such deposit is made, 
the amount should not directly be placed to the capital account as such 
amount has not been called and may not be called in future at all. 
When the amount is called the amount shall be debited to the “calls in 
advance account” and be transferred to the credit of the Capital A/c. 
If any interest is due on such deposit, the amount should be paid by 
debiting the “interest account.” 

Shares of well-established companies are frequently issued at a 
premium. The amount of premium received is of the nature of a 
capital receipt and should therefore be retained in the business for use 
as working capital or utilised in writing off fictitious assets such as 
Preliminary Expenses, Goodwill etc. or for writing down fixed assets. 
Although there is nothing in the Act to prevent the company from 
treating the amount as Revenue Profit, unless there is provision in 
the Articles to the contrary, . it is inadvisable to distribute the amount 
as Profits. It may however be specifically invested to increase the 
profits. 

Under section 105A shares can now be issued also at a discount 
subject to the limitations in that section ; and sub-section (2) of that 
section requires that the particulars of the discount allowed and of the 
amount not yet written off must be stated in the prospectus. For this 
purpose it would be necessary where shares are issued at a discount to 
have a separate head of account for the amount which will have to be 
written off from revenue profits in the course of time. If the company 
has by a resolution given any definite direction with regard to the 
writing off of the discount, the accountant must see to it that such 
directions are strictly followed. The accounting of such discount 
must partake of the character of accounting for preliminary expenses. 

For account on reduction of capital, see page 74. 

The Share Ledger, though not required to be kept by any provi- ; 
si oil of the Statute, is an indispensable book for the accountant or 
Share led r cr secrelal T f° r ascertaining the exact position of each 

iare ^ecgei. shareholder’s account in regard to the amount due 

and paid by the shareholder, the number of shares acquired or 
disposed of and such other matters. A form of this book has been given 
in Form No. 22. A definite space, ordinarily a folio, is reserved for 
each member. The book is helpful in verifying the correctness of the 
balance of the ‘capital a/c’ in the Ledger. In verifying the correctness 
of the balance of General Ledger, it is required to prepare a list from 
the Share Ledger. If the balance of this list agrees with the balance 
of the “capital account,” . it shows that the entries in both the Share 
Ledger and the General Ledger have been correctly made, otherwise 
there must be some discrepancy in posting either of the above ledgers. 

Instead of keeping tw r o books — the register of members and the 
share ledger — the purpose may be served by one book— the Share 
Ledger only. And if the share ledger so kept has an alphabetical 
index it will satisfy, sec. 31 A regarding index of members. 

For share transfers and forfeiture of shares, see pp. 128 
Transfer of and 136 respectively. 

Shares. 


28 
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It is desirable to exercise the greatest care in making correct 
entries regarding shares, as on any error or omission in recording in 
the books, the company may be involved in costly legal proceedings. 


It has now become almost a common custom to allow some 


Brokerage and 
commission. 


brokerage on sale of shares and the Act also contains 
some sections in support of this. In accounting, the 
accountant should see that the amount allowed does not 


exceed the amount permitted by the Articles of Association or fixed by 
the resolution of the Board. 


The commission or brokerage, however, cannot be paid out of 
the share money until after allotment, for under the amended section 
101 sub- section (2B) all moneys received from applicants for shares 
have to be kept in a scheduled bank and under sub-section (4) of that 
section if allotment is not made within 180 days of the first issue of 
the prospectus the whole amount received has to be returned to the 
applicants for shares. It is only after the certificate to commence 
business is obtained under section 103 that the company can safely pay 
out the commission or brokerage. 


The commission paid may be debited under ‘‘commission for sale 
of shares” account ; or ’‘brokerage on sale of shares" account. The 


Accounting of 
commission or 
brokerage. 

several years. 


balance of the commission account should be shown 
in the balance-sheet (vide sec. 106). The commission 
thus paid is not required to be adjusted from the profit 
in the year but may be written oft out of the profits of 
Form F of Schedule 111(e) of the Act also provides that 


this amount should appear as an asset in the balance-sheet. 


In connection with the flotation of a company some expenses are 
incurred as preliminary expenses. The expenses chargeable under 
. this head have been given in pages 41 and 42. The 

expenses ary promoters, founders and first directors take the risk of 

meeting these expenses because, if the company cannot 
proceed to first allotment under the provisions of sub-sec. 4 of sec. 101 
then the full amount of the application deposit has to be refunded so 


that the preliminary expenses fall on the promoters, founders and the 
first directors themselves. The “preliminary expenses” may be 
charged up to the date of the first allotment of shares or tip ‘to the 
date of the statutory meeting after which it is desirable that the 


expenses should be charged under different regular heads of expen- 
diture. The preliminary expenses also need not be adjusted in one 
year but can be adjusted out of the profits of several years. Although, 
strictly speaking, the expenditure is of a capital nature, it is unrepresen- 
ted by assets and should be written off as soon as possible out of the 
revenue. Usually they are wiped off in from three to five years. The 
balance of this account also is required to be shown in the balance- 
sheet as is required in the case of “commission on the sale of shares” 
(vide Form F of Schedule III of the Act. Appendix A). 


The amount of preliminary expenses for a company to be started 
is now required to be estimated for determination of the minimum 
subscription upon which the company may proceed to allotment. 
[section 10 1 (2) (b)] And under section 93 sub-section (1) (i) the estimated 

(e) See Form F in Appendix A. 
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amount of the preliminary expenses is required to he stated in the 
prospectus. It is necessary therefore to keep the preliminary expenses 
as far as possible within the bounds of the estimate given in the 
prospectus. A serious departure from the amount stated in the pros- 
pectus may amount to a misrepresentation for which the shareholder 
may have his remedies under section 100. 

The other books such as register of mortgages and charges, list of 
directors etc., have nothing to do with actual book- 
Mortgages e tc keeping though the loan, for which the entry appears in 

* the register of mortgages and charges has to be shown 

in the financial books. 


When debentures are issued, they may be issued at a premium or 
at a discount. The premia received should be treated in 
the same way as the premia received on issuing 
shares, i.e., utilised in writing off fictitious assets. The 
amount of discount should be written off ftom revenue as soon as 
possible, since it does not represent any available asset. 


Debenture 

account. 


Provision should be made for the redemption of Debentures on 
due date. This is done either by the creation of a sinking fund or by 
taking out an endowment Insurance Policy. When a sinking fund is 
created an amount is debited to the Profit and Loss Account each year 
and credited to the sinking fund account and ail equivalent amount of 
cash is invested outside the business and allowed to accumulate at 
compound interest so as to produce funds for the repayment of Deben- 
ture Loan when the loan matures. It should be noted here that as this 
procedure involves appropriation of profit each year and not mere 
charge thereon .there will be a balance standing to the credit of the 
sinking fund, when the investments are cashed and the loan is paid 
therefrom. This balance should be transferred to General Reserve 
Account and the sinking fund account should be closed. 


Another method as indicated above is to take out an endowment 
policy with an Insurance Company for the amount of the Debentures. 

Section 105B now provides for the issue of redeemable i)reference 
shares where a company is authorised by its articles to do so. Where 
such shares are issued, it would under sub-section ( 1 c) of that section 
be necessary to build a capital redemption reserve fund to which a 
portion of the profits available for dividend will have to be transferred 
until it is equal to the amount required to be redeemed, unless the 
preference shares are redeemed from the proceeds of a first issue. 


share redemp- 
tion account. 


Where the Preference Shares are redeemed, the Preference 
Capital account would be debited and a corresponding amount would 
be credited to cash, so that the Capital Redemption 
Preference reserve that has been built up will take the place 

of the Preference Capital and will not be available for 
distribution to the shareholders at any time except that 
the amount may be applied in the iwment of bonus shares to the 
existing members, which shares will then take the place of Preference 
Capital redeemed. If no such bonus shares are issued, the Redemption 
Reserve would for all purposes be regarded as Capital and the provi- 
sions of section 55 and the following sections regarding reduction of 
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capital will apply to this Reserve, if it is ever sought to be distributed. 
Even when Preference Capital is redeemed by the sale of fixed assets, 
sec. 105B (c) lays down that a Redemption Reserve Fund will have to 
be built, as otherwise it would be a Reduction of capital. 

Where the redemption of the preference shares is made by a fresh 
issue of shares at par, the premium if any payable on redemption can- 
not be paid out of such fresh issue but must be paid out of the profits. 
Care should therefore be taken to see that the entire sum obtained by 
the issue of new shares for the purposes of redemption is utilized for 
the redemption of the old shares at par and if any premium is payable 
that amount should be debited to the profits of the company. It may 
be pointed out however that even where a company has not issued 
its Preference Capital as Redeemable Preference Shares, it may at any 
time pay off such Preference Capital by way of Reduction of 
Capital under section 55 with the necessary court sanction. 

The financial books or books of accounts are the real books for 
Financial Books recording receipts and payments and transfer of money 
or money's worth. 

It is impossible to draw out a common method of keeping accounts 
for different classes of business. A banker will not keep his books 
and accounts in the same way as a manufacturer ; an insurance 
company will not follow the principles of book-keeping of a chib, and 
thus no two businesses can keep books in exactly the same way. But 
the ultimate object of book-keeping in all businesses is the same, and 
that has been chalked out by sec. 131 and clause 103 of Table A. 


Balance-Sheet 


The accounts culminate in a Balance-Sheet drawn up from time 
to time which is designed to show the actual financial position of the 


Bala nee -sheet — 
policy of the 
iaw. 


company at the date, after taking into account all assets 
and liabilities, including the profit and loss since the 
last balance sheet was prepared. The general policy of 
the law is not to interfere with the internal manage- 


ment of the company, but to ensure the fullest possible information to 


the members of the company and to all persons interested with regard 


to the state of affairs of the company consistent with its trade interest. 


It, therefore, attaches, the greatest importance to the preparation of a 
balance-sheet and it s proper publication . 


Section 131 as amended by the Act of 1936 now provides that a 
balance-sheet shall be prepared (a) at some date not 
Statutory re- i a ter than 18 months after the incorporation of the 

balance-sheet. company, (b) subsequently once at least in every 

calendar year and (c) the balance-sheet must show the 
account in the case of the first account, since the date of incorporation 
of the company and in the case of subsequent accounts since the 
preceding account, made up to a date not more than 9 months prior to 
the date of meeting or 12 months prior to such meeting in the case of a 
company carrying on business or having interest outside British India. 
The Registrar has power for special reasons to extend the period not 
exceeding 3 months. 
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Sub-sec, 2 lays down that the balance-sheet shall be audited as 
provided in sec. 145 of the Act, and the auditor's report under that 
section shall also be annexed to it or incorporated in it By reference. 
Sub-sec, 3 requires a copy of the audited balance-sheet to be sent to 
each member of the company not less than fourteen days before the date 
of the general meeting before which the balance-sheet is laid, and a copy 
of the balance-sheet together with the profit and loss account, auditor’s 
report and Directors’ report is also required to be kept in the registered 
office fourteen days before the meeting where it will be open to inspection 
of members. Sec. 135 entitles every member to receive a copy of the 
balance sheet and the auditor’s report on payment of a fee, and sec. 146 
gives to holders of preference shares and debenture-holders or their 
trustees the same right to receive and inspect the balance sheet as the 
holders of ordinary shares. 


Sec. 132 la} r s down the essential contents of the balance sheet and 
Onntonu provides that the balance sheet shall as nearly as possible 

be in Form F of the Third Schedule of the Act which 
gives details of the form and contents. (See Form F in App. A). 

Sub-section (3) has been added to the section by the Amendment 
Act. It provides that the Profit and Loss Account that is to accompany a 
balance sheet shall show all particulars regarding payments made to 
managing agents or directors whether as fees or percentages for remu- 
neration and also, if required by a special resolution of the Company, 
particulars of all payments made to the manager, if any. The Profit and 
Loss Account shall also show the total amount of depreciation written 
off for the year and where any director, by virtue of his office, is appoin- 
ted a director in any other company, the details of all remuneration 
received by him from such company, shall also require to be shown in a 
footnote or in a statement to be attached to the Profit and Loss 
Account. 


Under sec. 133 the balance sheet is required to be signed by the 
Directors (and in the case of a banking company also by the manager) 
si n re the minimum number so required to sign, varying 

. igna ure. according as the company is a banking company or other- 

wise, with a special provision in sub-sec. 2 for cases in which the 
requisite number of directors are not in British India. Failure to comply 
with the provisions of section 131 to 132A is punishable with fine ex- 
tending to five hundred rupees. 


In the case of all companies other than private companies , after the 
balance sheet has been considered by the company at a general meeting, 
a copy of it signed by the manager or secretary of the company is re- 
quired by sec. 134 to be filed with the Registrar with a 
Registrar** 1 fee ^ s * ^ vl< ^ e Schedule I, Table B in Appendix A). 

eg s ar. This must be accompanied by the annual list of members 

and a summary of capital as required by section 32. If the general meet- 
ing does not adopt the balance sheet the fact and reasons therefor have 
to be mentioned in a statement filed along with the balance sheet. 


In addition, Banking and Insurance and such other companies are 
required to prepare half-yearly statements on the first 
Banking & Monday in February and the first Monday in August 

ns ran e os. every year> j n F orm Q of the Third Schedule in Appen- 
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dix A undei sec. 136 and to display it together with a copy of the last 
audited balance sheet laid before the company, in every place of 
business. 


These are all the statutory provisions with regard to balance sheets. 
They are absolutely mandatory and the violation of each of these rules 
involves heavy penalties on the company and the Direc- 
h!t?on s*fL re ^ U * tors all< ^ officers involved. Subject to these rules the 

ba/ance^siieet. company may make such provisions as it thinks fit by 
its regulations with regard to its accounts and its 
balance sheets, (see Table A Arts. 103 to 110). Thus sometimes companies 
have balance sheets prepared once every six months, and a company 
may very well provide that the balance sheet must be circulated not less 
than 15 or 20 days before the meeting or that the balance sheet should 
show particular items in greater detail than is required by the Act or 
Form F. And companies have sometimes to make such special 
provisions having regard to the special character of the company’s 
business and to its special needs. 


The contents of balance sheet are generally described in sec. 132 as 
“a summary of the property and assets and of the capital and liabilities 
of the company giving such particulars as will disclose 
Character & the general nature of these liabilities and assets and 
how the value of the fixed assets have been arrived at". 
The contents are further illustrated in detail in Form F 
of Schedule III in Appendix A, which must be followed by every com- 
pany as far as possible. 


cotents of 
balance sheet. 


The exact form which the balance sheet will take will have to be determined 
in each case by the particular character of the business concerned. Balance- 
sheets are prepared from the books of the company by expert 
Form of balance accountants and it is desirable to follow the instructions of 
sheet. qualified accountants, for the preparation of a balance sheet is 

a highly technical work. Some general features of a balance 
sheet may however be briefly indicated here. The balance sheet shows in two 
separate columns the assets and the liabilities of the company. The liabilities 
include the paid up portion of the share capital which is due by the company to 
the members on dissolution . It also includes all claims against the company due 
at the date and the present value of debts falling due on a future date and includes 
likewise, all sums which have to be paid during the year on account of deprecia- 
tion of capital stock, provision for pension or provident fund, for bad and doubt- 
ful debts, reserve against future contingencies, the balance of the profit and loss 
account when there is a profit, and so forth. Every business concern has to make 
provisions for such contingencies and funds are built up for the purpose by 
making annual contributions out of the gross profits. The assets side of the 
balance sheet shows the value of all property owned by the company distinguished 
under appropriate heads, all sums due to the company by other persons, (which 
should be distinguished under the heads of good, bad and doubtful debts, and 
debts due from Directors and other officers of the company have to be separately 
shown), cash and other balances and the balance of profit and loss account when 
there is a loss. The totals of the two columns must tally, discrepancy between 
them being evidence of error 
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The balance sheet thus shows the exact position of the company 
on th$ day to which the accounts have been balanced and indicates 
whether the company is really working at a profit or otherwise, after 
provision has been made for all present, future or contingent liabilities 
of the company. 


Profit and Loss Account 


The Act as it stood before the amendment of 1936 did not provide 
for a profit and loss account to be made out, though articles 106 and 107 
Profit & Loss a/c A provided for such profit and loss account. 

The Act as now amended provides by section 131 that a 
profit and loss account has to be circulated among members after being 
audited by the auditor and also sent to the Registrar. Consequential 
amendments have also been made in sections 133, 134, and 135 by includ- 
ing the profit and loss account along with the balance-sheet in every 
place where a balance-sheet is referred to. 


Profit and loss account should show such amounts as have actu- 
ally been earned or spent away with no probability of refund in any 
case. The expenses such as establishment, stationery, 
Profit a nd°Loss postage, auditors' and directors' fees, interest paid, gene- 
account ^ ral charges, taxes, and depreciations on live and dead 
stock, machinery, building etc., should be shown on 
expenditure side of the profit and loss account. Earnings from trading 
account, interest, commission and such other items should be shown on 
the earning side of profit and loss account. The difference of the totals 
of the earning and expenditure should be the profit or loss, as the case 
may be, and should be transferred to the balance sheet. 


Section 131 A in the amended Act now requires the balance-sheet 
and profit and loss account to be accompanied by a report of the direc- 
tors with regard to the state of the company's affairs as 
pfrectors* well as • the amount if any which they recommend 

should be paid by way of dividend and the amount which 
they propose to carry to any reserve fund. This report which as a 
matter of practice used to be issued with the balance-sheet before is now 
made a statutory duty of the directors under a penalty for default. 


Another important feature of the amendment of 1936 is the require- 
ment by section 132A that where a company holds shares either directly 
or through a nominee in one or more subsidiary compa- 
Annexuies to the n j es there shall be annexed to the balance-sheet of the 
aancesiee. company holding such shares, the last balance-sheet, 
profit and loss account and the auditor’s report of the subsidiary company 
or companies. In addition to these the company is required to furnish 
a statement signed by the persons who sign the balance-sheet of the 
holding company showing how the profit and losses of the subsidiary 
company or companies have been dealt with or taken into account by 
the holding company. 


Further, Article 97 of Table A which is now made compulsory by 
section 17 provides that the profit and loss account shall, in addition to 
the requirements of section 132, show, arranged under convenient heads, 
the amount of gross income, distinguishing the several sources from 
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which it is derived and the amount of gross expenditure distinguishing 
the expenses of the establishment, salaries and other like matters. Where 
any expenditure is incurred, which may in fairness be distributed over 
several years a portion only of such expendituie may be charged 
against the income of the year but in doing so, the whole amount should 
be shown separately with a statement of the reasons why the whole 
amount was not charged in that year, provided that under section 17, a 
company may dispense with this latter requirement of showing reasons, 
if so empowered by the shareholders at a general meeting. 


Passing the Balance Sheet 

The balance sheet is placed before the annual genera) meeting 
together with the report of the auditor thereon under see. 145 and the 
annual report of the Directors. The shareholders may 
— futicfion 1 ^^ 0 ^ P ass suc h resolution as they like with reference to the 
balance sheet. matters contained in them and, provided that the re- 
solutions are within their powers, they will be binding 
on the Directors. They may adopt or reject the balance sheet , and it is 
certainly within their competence to direct obviously erroneous entries 
in th$ bwdance sheet to be rectified. If they are not satisfied that the 
balance sheet represents the correct state of affairs they have the power 
by special resolution to appoint inspectors to report on the correctness or 
otherwise of the balance sheet (sec. 142). To this extent the share- 
holders cannot be regarded as absolutely bound by the balance sheet 
audited by the auditors and presented by the Directors. 


Anomaly 
in the law. 


Yet a very anomalous situation is created by sec. 134 of the Act. 
Under this section the balance sheet is apparently required to be laid 
before the shareholders for their adoption. But whether 
they adopt or reject it, the balance sheet as it is, has to 
be filed with the Registrar. If it has been rejected, the 
only thing required is that it shall be accompanied by a statement of the 
fact, and the reason therefor. There is no further provision as to what 
is to follow and there is no power or obligation under law to prepare a 
fresh or corrected balance sheet. 


The only thing possible is that the Registrar, on receiving the 
rejected balance sheet with a statement showing the reasons for rejec- 
tion, may under sec. 137 call for further information or explanation 
from the company, in the light of the reasons assigned by the members 
for the rejection of the balance sheet and on receipt of such information 
annex it to the balance sheet. The effect of this is that the rejected balance 
sheet, together with such explanations will represent the balance sheet 
of the company without any means of rectifying it. This seems to be an 
unsatisfactory state of affairs and it would be desirable to have some 
provision in the law authorising the Registrar or the company to reject 
the balance sheet and order a proper balance sheet to be filed. 


A copy of the balance sheet and profit and loss a/c. is required 
to be filed with the Income-Tax Officer of the 
Iticometax and District along with the Income-Tax Return, for 
the verification of the Return. 


balance sheet. 


Within twenty-one days from the date of the general meeting in 
which the balance sheet has been considered, a copy of such balance 
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Fillttg with the 
Registrar. 


sheet along* with the list of members and directors and 
a summary of the share capital as provided by sec. 32 
should he sent to the Registrar, being duly certified by 
the Secretary. In case of any default, the defaulting officer (which 
includes a firm of Managing agents) (f) will incur a fine not exceeding 
Rs. 50/- per day fsec. 32 sub-sec. (4) sec. 134 sub-sec. (4)]. It must be 
shown however that the officer was a party to the default.(g) A Director 
who has resigned within one year is not so liable.(h) 


Dividend 

When a company makes a profit, the whole or part of it may be 
divided amongst shareholders as provided by the Articles. The amount 
Definition. P ro ^ 1 so Payable to shareholders is called a Dividend 

in common parlance. But the term has a wider meaning 
and includes, for instance, the sums which are paid to shareholders or 
creditors on liquidation. It has been defined as the sum paid and 
received as the quotient forming the share of the divisible sum payable, 
to recipient.(i) 

Dividend is the share of the profits which is paid to a shareholder. 
The power to pay dividend out of the profits i.s'contem plated by the Act 
as implied in the very nature of a company formed for 
the purpose of carrying on business for gain.(j) It does 
not follow, however, that the shareholders are neces- 
sarily entitled to a distribution of the whole of the profits, unless the 
Memorandum or the Articles expressly provide that the company shall 
distribute all the profits. (k) The Articles generally provide that a divi- 
dend may be declared by the company or in some cases by the Directors. 
But even apart from any such provision it would seem that whether the 
whole or any part of the profits should be distributed as dividend is a 
matter of internal management of the company which lies in the dis- 
cretion of shareholders and the Court would not interfere with' their 
discretion. (1) 

Under the law no dividend can be paid out of capital as payment 
of such dividend out of capital would amount to reduction capital 
which cannot be done even if such payment is authorised 
by the Memorandum or the Articles.(m) Directors, 
who are parties to payment of dividend out of capital 
are personally liable to make it good to the compa»y,(n) and they may 
be liable to criminal prosecution for conspiracy if they pay fictitious 
dividends in order to raise the price of shares ; and where a dividend 
is declared to be paid out of capital, the Court will restrain the Directors 
by injunction from paying it, on the application of a shareholder. 


No dividend out 
of capital. 


(f) 

(g) 
<b) 
;i) 

(j>. 

(k 


MS. 


Tota Ram v. Emp. 35 I.C. 4K2. 

Rajkumar v. Registrar, 38 I.C. 437 
Chandrabhan v. Emperor , 2d I.C. 

Lamplough v. Kent Waterworks, (1904), A.C. 27. 

Palmer’s Comp. Law, 0th Ed., p 213. 

Evling v. Israel , (19 IS), I Ch. 101. _ 

Burland v. Earle , (1902), A.C. 95. 

(m) On the principle see Trevor v. Whitworth, which was a case of the 
company purchasing its own shares. 12 A.C 409. — Art 97 of Table A which forbids 
payment of dividend out of capital is now a compulsory Article under sec. 17 of the 
Act. 

(n) Fitter oft '$ Case , 21 C.D. 519. 

29 


(k) 

0) 
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The Act however makes provision for payment of interest out 
of capital in cases where a company has issued shares for the purpose 
of raising money to defray the expenses of the construction of any 
plant which in the nature of things cannot be made profitable for a 
lengthy period, and where such payment of interest is made, the com- 
pany is entitled to treat this as capital expenditure and charge the 
same to capital as part of the cost of construction. Section 107 lays 
down however that such payment can onty be made if authorised by the 
articles and where thus authorised when previous sanction of the Local 
Government has been obtained, provided that the rate of interest should 
in no case exceed four per cent, per annum and that such payments 
should not extend beyond the close of the half-year next after the 
half-year during which the construction has been actually completed. 
The payment of interest out of capital in above cases shall not operate 
as a reduction of the amount paid up on the shares in respect of which 
it is paid and the balance sheet must specifically show all details of 
payments. 

The law r provides that dividends shall not be paid otherwise than 
out of profit (see Table A, Art 97). 

What is profit. But what is profit ? 

Normally, profit would mean the surplus available on the basis of a 
proper balance sheet in which all the capital and stock has been valued 
at their present actual value and every depreciation has been allowed 
for. Such a balance would be the net balance on the capital and the 
revenue accounts . 

It may be, however, that there is no available balance on the capital ami 
the revenue accounts taken together. But either there is a 
Doss on revenue loss on capital account by depreciation, destruction or wastage, 
a/c and profit on while there is a profit on the revenue account, or there is a 
capital a/c. profit on the capital account by appreciation, accretion etc. while 

there is a loss on the revenue account. 

In the second of these cases unless the loss on the revenue account is 
exceeded by the gain on the capital account there is really no profit and no 
dividend can be paid in any case, even if the Articles authorise such payment, as 
the payment would then necessarily come out of capital. 

But supposing that the gain on the capital a/c wipes off the loss on the 
revenue a/c and leaves a surplus, the Articles may provide that such surplus will be 
divisible. If the Articles provide that ‘'no dividend shall be paid except out of 
profits of the business" no dividend can be paid in these circumstances, as the 
accretion to the capital is not profit of the business. Much depends in such a case 
on what the business of the company, as laid down in the Memorandum, is. Thus 
it is quite conceivable that the business of the company may include dealing in 
capital stock. For instance, for a company formed for building houses for sale 
at profit, the appreciation of the value of the building would be regarded as profit 
of the business. But where the Articles provide generally that dividends shall 
be paid out of profits, without indicating the source of such profits, the profit 
from accretion to the capital can be distributed in dividends. (o) 

(o) Lubbook v. British Bank , (1892), 2 Ch. 198 ; Fister v. New Trinidad Co . 
(1901), 1 Ch. 208. 
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In the first case i.e. where there is a profit on revenue account but a loss or 
destruction on the capital account, the question as to whether the profit on 
revenue account could be distributed in dividends, without 
Profit on recouping the loss on the capital account presents some difficulty, 

revenue and loss About this it must be premised in the first place that unless the 
on capital a/c. Articles authorise such payxneut, no dividend can be paid. 

When the Articles authorise such payment, the question arises 
whether the payment in such cases is in fact payment out of capital and therefore 
ultra vires as being in effect a reduction of capital by the amount so paid out. 

The older English cases (p) on the subject clearly indicate that until the 
loss in capital is made good and there is a net profit on the entire balance sheet 
there is tio profit and therefore, any dividend paid would be paid out of capital and 
therefore ultra vires unless authorised by the Court. 

Later cases, however, beginning with Lee v. Neuchutel (cj) lay down that 
under some circumstances such payment may be justified. 


The principle of these cases is that there is no obligation in every case to 
apply the profits of revenue account, in the first instance to recoupment of losses 
in the capital. A distinction may be made between “fixed’’ and "‘circulating” 
capital. The stock in trade of a drapery business is circulating capital, or property 
which is acquired out of capital for resale at a profit. When there is a loss on 
resale of these, there can be no doubt that the loss should go into the profit and 
loss account, and therefore the loss in capital would in this case have to be paid 
out of the profits. Even where such goods have not actually been sold but have 
only depreciated in value, the loss in revaluation of the capital account ought 
also to be paid out of other profits of the current business (r). On the contrary, 
where the capital is ‘‘fixed,” or in other words they are meant not to be sold but 
retained and employed for profit, any depreciation in its value need not be 
considered in the profit and loss account. The company would be justified in this 
case in showing the capital at its original val ue irrespective of its act ual market 
price. Thus a tramway company lays its lines at a time when such work is very 
costly. Subsequently the market in the goods and labour goes down so that tin* 
value of the line at the then market rate would be much less than what it actually 
cost. The depreciation need not be shown as a loss to be paid out of profit before 
any dividend can be declared (s) So also whete a company is authorised bv its 
Memorandum to lav out its capital in wasting property, such as a leasehold which 
becomes lt-ss valuable every year, or a mine whose value depreciates every year 
it is worked, it would be uni easonable to insist that the entire amount of Hie 
loss of capital must he recouped before any profit can he divided (t). 


(p) Hebly's Case, 2 Eq Stringer’s Case, 1 Ch. 475 ; Nance's Case, I,.R. 0 Ch. 
104 ; Ebbw Vale Co., 4 C D. 827 ; Daviesou v. Gilbies, 10 C.D. 'U7 ; Oxford Building 
Society. Ho C.D. f>«2. 

(q) 41 C.D. 1 ; also Venter v. General Commercial Trust, (1894), 2 Ch. 208 ; 
W timer v . Macnamara , (IS 1 ,).)), 2 Ch. 245 ; Bosauquct v. St. John . 7* L *L 207 ; 
National Bank of Wales , (1899), 2 Cli 029. 

(r) Palmer, Company Precedents Part 1. p. Sop. 

(s) Vemer v. General Trust , (1894), Ch. 208. 

(t) L*e v. Neuchatcl, supra. See however per Farwell J. in Bond ! v. Bar rote 
Steel Co, (1902) I Ch. H5H, where with reference to the above case he observed, “The 
Company’s assets were larger than at its formation and the Court decided nothing 
more than the particular proposition that some companies with wasting assets 
need have no depreciation fund” e g., when inspite of depreciation th e net value 
of the assets exceed the nominal capital. 
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Lee v. Neuchatel , Verner v. General Trusts and similar cases 
therefore lay down (i) that the capital account and the revenue account 
■ may be treated as entirely separate and loss on capital 

bliahed 68 e8t& account need not be made flood before a dividend is 
* * declared , (it) that the capital account should primarily 

show how the capital has been spent and not what is the present value of 
the assets which represent the capital on the date and (Hi) that if the 
object of the company is to invest its capital in wasting property even 
depreciation by waste need not necessarily be a revenue charge and the 
regulations may provide that it need not be made good by the revenue 
profits.(u) 


In Dovey v. Cory (v) the question came up before the House of Lords. The 
decision of their lordships went on another question and thus point was deliberate- 
ly kept open. 

The position therefore is not altogether free from doubt and while 
Palmer (w) is decidedly of opinion that Lee v. Neuchatel has laid down 
unsound law, Lord Wrenbury is of a decidedly con- 
be ° dd wit houf trary opiniou.(x) Whatever the legal position, it may be 
recouping loss safely laid down that as a business proposition it is un- 
of capital. sound as a rule to pay dividend out of revenue profits 

while there is a deficit in the capital account , which has 
not been made good. Where depreciation in value of the fixed capital is 
temporary, it may be ignored in the expectation of a subsequent rise in 
values. Where such depreciation is considerable and cannot be consi- 
dered temporary, the company may reduce its capital under sec. 55 and 
if the reduction is sanctioned it may then go on paying dividends out of 
revenue profits without the slightest difficulty. And, at any rate until 
Lee v. Neuchatel is over-ruled, where the loss in capital is considerable, 
the company may be justified in spreading the recoupment of -the loss 
over a number of years making it good by adequate annual contributions 
out of revenue profits and distribute the balance as dividend. 


Where the Memorandum does not authorise investment in wasting 
property, suitable deductions must always be made from the gross reve- 
nue profit for reserve against capital lost by wastage before any real 
revenue profit is available. 

Where a company declares a dividend without proper authority or 
is paying it out of capital it can be restrained by injunction at the instance 
of any shareholder. But no mere creditor of the com- 
Ism inpayment pany u,lless he has a charge upon the capita] can apply 
out of capital. for such injunction.^) Hut a shareholder who has, with 
full knowledge of facts, received such dividend cannot at the 
same time sue the Directors to compel them to replace the amount of 
dividend thus paid.(z) 


hi) For a full summary of points decided in these cases, see Palmer Company 
Law, 9th Ed., p. 126 ; and a clear exposition from the opposite point of view, of 
these principles will be found in Buckley’s Companies Act (1 1th Cd.) p . 759 
et seq, 

(v) (1901), A.C. 25. 

(w) Palmer’s Company Law, 9th Ed., 218 et seq. 

(x) Buckley’s Companies Act, 11th Ed., p, 759 et seq 

(y) Mills v. Northern Ry 5 Ch. 621. 

(z) Toivers v. African Tug Co. t (1904), 1 Ch. 558. 
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As already stated, a right to dividend does not arise merely upon 
the accrual of a profit, except in the very exceptional case where the 


Declaration of 
dividend. 


Articles declare that all the profits shall be divided 
among the shareholders. Generally speaking the Arti- 
cles reserve a power in the company to declare a dividetid 


and the right to a dividend does not arise until a dividend has been 


declared under the Articles . 


The Articles must now vest the power of declaring dividend in the 
shareholders at a general meeting (see Table A, Art. 95, see sec. 17). The 
procedure in such a case is that the Directors in their report make re- 
commendations regarding the disposal of the profits and a resolution is 
then passed in the general meeting declaring a dividend. Similarly the 
articles must provide (as in Table A, Art. 95) that no dividend shall be 
declared in excess of the amount recommended by the Directors . This is 
a wholesome rule. For it would be sound business to provide adequate 
reserves out of the profits of any year against prospective losses and 
unforeseen contingencies. The Directors in their recommendation 
apportion the profits between reserve and dividend with due regard to 
the requirements of the company and they are the best qualified to make 
the apportionment by reason for their knowledge of the condition of the 
business. This limitation upon the powers of General Meeting is dearly 
limited to the total amount and not to the rates of dividend. Thus 
suppose the Directors recommended payment of 6% on one class of shares 
and 7% on another class making a total of Rs. 10,000, it is submitted that 
it would be open to the company unless otherwise barred by the arti- 
cles to declare 6i% dividend on all shares if the total does not exceed 
Rs. 10,000. 


The Articles generally specify the principles of distribution of 
the dividend among shareholders ( see Table A, Art. 98 ). In the 
absence of anv such article the dividend will be dis- 


The rate of divi- tributed in proportion to the nominal value of the shares 
detid per share. ^ eae j, shareholder, for members are prima facie 
entitled to share in the profits in proportion to their interest therein. (a) 
But the rule in Table A and similar articles by which dividends are 
payable in proportion to the amounts paid on the shares is based on a 
more equitable principle, in as much as different shareholders ma3 r not 
have paid the same amount per share and it stands to reason that the 
man who has paid more should get a larger ^dividend. Ot it may be 
provided, as Palmer recommends, that the profits shall be applied, in 
the first instance in paving dividend at a certain rate on the amount of 
the paid up capital and that the surplus will be distributed in proportion 
to the nominal value of the shares.(b) 


In every case care should be taken to see that the provisions of 
the Articles as to the proportion in which dividends are payable are strictly 
followed . The shareholders have no right to declare 
Articles should dividend to be distributed in any other way. Nor can 
be strictly fol- deprive any shareholder of the dividend unless the 

lowea. Articles authorise them to do so. Thus the Articles 

sometimes provide that no dividend shall be payable to any member 
who has not paid all calls. Unless the Arti cles so prov i de, a member 

(a) Palmer's Com. Daw. 9th Ed. p. 214. 

(b) Ibid. 
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in arrear cannot be kept out of sharing in the dividend, until the 
Directors declare his share forfeited. 

Care should also be taken to see that the resolution declaring the 
dividend does not infringe the rights of preference shareholders and other 
special classes of shareholders. They are entitled under 
ference share- t ^ e * r contract to receive a certain amount of dividend, 
holders. generally a fixed amount per annum. Until this divi- 

dend is provided for, no dividend can be declared on 

ordinary shares. 

The rights of preference shareholders are determined by the 
Memorandum or Articles of Association and they form the basis of a 
contract between them and the company. Where they are entitled to a 
fixed rate of dividend the whole of the amount so parable must first be 
paid and only the surplus dividend among other classes of shareholders. 
Their right to dividend may be cumulative, (c) in which case they are 
entitled to be paid not only their dividend for the year but also the 
deficits in the contracted dividend of previous years before anything 
is paid to ordinary shareholders. Where dividend is not cumulative, 
the preference shareholders are entitled to get onlv so much each year, 
upto the contracted rate, as is available out of the profits of the year 
and no deficits can be carried over as claims upon profits of subsequent 
vears.(d) 


The question whether Preference Dividend is payable without any deduction 
for income-tax or otherwise, should be explicitly determined in the Articles of 
Association. In the absence of any clause to the effect, it would appear that the 
Preference Dividend is not free of tax and that the Company would be justified in 
deducting income tax borne by the company in respect of the amount of such Prefe- 
rence dividend. It generally happens that the Preference Dividend is declared “free 
of income tax” at the ordinary general meeting which declares the dividend and 
although there may be no provision in the Articles, the fact that the Ordinary 
Shareholders decide to pay Preference Dividend tax-free, entitles the Preference 
Shareholder to claim refund of tax in accordance with the Income-tax Act .See 
infra Chapter on Income Tax. 

Sometimes preference shareholders have the right to participate 
with ordinary shareholders in surplus profits that remain after paying 
the ordinary and other shareholder upto a minimum rate. 


Where share* are issued with other special tei ms, they should 
be strictly followed in the distribution of the dividend, as the terms on 
which special classes of shares are issued are parts of the contract 
between such shareholders and the company and any violation of them 
will be a breach of contract and will entitle such shareholder to apply 
for an injunction, damages or other relief againt the company. 

Sometimes dividends are guaranteed bv persons other than the 
company. The most familiar cases of guaranteed dividends in this 
country are those of Government and District Board 
guarantees to Railway companies, which are governed 
b_v the Indian Railways Act. But a vendor of a business 
of a company may guarantee the payment of a certain minimum dividend 


Guaranteed 

dividend. 


(c) See supra p. 79. 

(d) Ibid. 
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—say 4 per cent.— as an earnest of the vendor’s confidence in the 
business. Such a guarantee does not affect the rules of the company 
in respect of declaration of dividend and does not entitle a company 
to declare any dividend except out of profits. Only, if the dividend 
earned is less than the guaranteed amount, the guarantor has to make 
good the deficit to the members. In such a case the members may in 
effect get a dividend though there has been an actual loss in the 
business. But this is not open to any objection as the dividend is not 
paid out of capital but is contributed by the guarantor. 

A guarantee of this character raises subtle questions as to whether 
it is available if the company has stopped its business. As to this see 
Buckley op tit p. 668 et seq. Such a guarantee can be released by the 
company, though such release might adversely affect the shareliolders.(e) 

The resolution passing the payment of dividend may be 
Form of resolu- recorded in any of the following forms according to 
tion. circumstances. 


“That a dividend at the rate of % per annum, for the year ending 

on be declared on the issued shares, and that such dividend be made 

payable on and after the 

or 

“That a dividend at the rate of % per annum, less the amount of interim 

dividend paid on last be declared”. 

or 

“That a dividend at per share.be declared.” 

or 

“That a dividend at the rate of on the paid up capital be declared''. 

or 


“That a dividend at the rate of be declared on the preference shares”. 

The dividend is ordinarily payable in cash and is not satisfied by any other 
equivalent payment such as the issue of debentures bearing interest(f) unless 
so authorised by the Articles. Where the Articles allow the 
diviclemT^ 011 P r °fbs to be paid otherwise than in cash it can be done, A 
common mode is the capitalisation of profits by the issue of 
paid up shares in lreu of dividend(g). But to ensure the validity of such capitali- 
sation it is necessary in the first place to declare the dividend and then to transfer 
the amount payable as dividend to the shareholder to the capital account as money 
paid to the credit of the shareholder in respect of the new shares. Otherwise a 
difficulty might arise, in as much as the shareholder is not entitled to the profits 
before a dividend is declared, and the issue of paid up shares without a declaration 
of dividend might be challenged as being without consideration and therefore, 
ultra vires. 

Questions of some nicety may arise as to whether the capitalised dividend is 
to be regarded as capital— and therefore an accession to the original share, or as 
income, where the shares are held by a limited owner who is entitled only to the 
income and not the corpus of the property. For a full discussion of this see 
Buckley Companies Act, 10th Ed. p. 038 seq. 

(e) Sheffield Nickel Co. v. Unwin , 2 Q.B.T). 214, 

(f) Wood v. Odessa Waterworks , 42 C.D. 6-H>. 

(g) C ommissioners of /. R . v. Rlotf , (1920), 2 K.B. 03 ; (1921). 2 A.C. 171. 
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When the dividend has been declared a book called the *Dividend 
Register’ should be opened to record the details of payment. The form 
as given in Form No. 48 in Appendix B tnay be adop- 
Biyidend Register, ted for a Dividend Register. The Dividend 
Register is not a statutory book but is convenient for 
keeping a proper record. It may be kept in the form mentioned or any 
other convenient form. 


Any instruction as regards payment of any dividend should be 
. . noted on the margin against the name of the shareholder 

Warrant* ™ £^ v ^ ell( * Register. The dividends of a company 

are generally paid through dividend Warrants. 


Dividend warrants are issued in the form of a Pay Order on the Bankers of the 
Company. The Form generally adopted is as follows : — 


To 


Co., Ltd. 

.Bank Limited. 


Pay to or order 

the sntn of Rupees only 

and debit Dividend Account. 


Managing Agents or Secretary or 
Director as the case tnay be. 

Attached to this dividend warrant is issued a certificate (see infra , Chapter 
on Income Tax) detailing the particulars in respect of winch the warrant is issued 
and also certifying that Income Tax “has been or will he” paid on the profits of 
the company out of which the dividend is paid. 

But the method of paying dividend through Dividend Warrant is sometimes 
found inconvenient for shareholders in the mofussil where Bank facilities do not 
exist. To meet this difficulty some of the Indian companies have lately adopted 
the system of remitting the amount due for dividend by Postal Money Order, 
after deducting the M O. commission. This system is most advantageous for 
mofussil customers. When the system of paying dividend by Postal Money 
Order is to be adopted, a separate certificate from tile company stating that the 
Income Tax on such amount of dividend "has been or will be” paid by the 
company, should be given to the recipient of such dividend to avoid penalty under 
provision of section 51 of the Indian Income Tax Act of 192U and to help such 
shareholder in claiming relief against payment of further Income Tax on the 
amount of the dividend. (See infra , Chapter on Income Tax). 

The amount due to a shareholder for dividend is a debt due to him 
and he may sue to recover such amount after it has been declared. The 
Limitation amount becomes barred according to the Limitation Act 

after six years from the date on which it becomes due 
under Art. 116 (fi) and sometimes the Articles of Association also 
provide that the amount due as dividend shall be forfeited after the 
lapse of a specified period — say three years. 

The company is not a trustee for the shareholder in respect of 


(fi) Ripon Press & Go. v. Nama Venkatarama 42 Mad. 33 ; 48 I.C. 903. 
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dividend not drawn, so the debt becomes barred by lapse of time under 
the Limitation Act. 

The amount due as dividend does not carry any interest either 
against the company or against the Directors, and the Articles generally 
say so expressly. 


CHAPTER XV. 

AUDITOR 


While audit has always been regarded as an essential 
function in a company, sec. 144 of the Company’s* 
aurh toi Ca 10,1 ° Act of 1913 for the first time laid down restrictions 

about the qualifications of Auditors. 

Section 144, which deals with the appointment of auditors, has 
recently been amended and materially altered. Before the passing of 
Act No. XIX of 1930, section 144 required an auditor of a public com- 
pany to hold a certificate from the Local Government and it also gave 
the Governor General in Council power to declare members of any 
institution or association as competent to act as Auditors. Under this 
power, the Governor General in Council had authorised members of 
certain bodies to act as auditors e.g., (a) The Institute of Chartered 
Accountants of England and Wales, (b) The Society of Incorporated 
Accountants and Auditors, (c) The Society of Accountants in Edinburgh, 
(d) 'The Institute of Accountants and Actuaries in Glasgow, (e) The 
Society of Accountants in Aberdeen, (/) The Institute of Chartered 
Accountants of Ireland. The section as it stands now transfers the 
powers of granting certificates fioni the Local Governments to the 
Central Government and no person can act as an auditor of public 
companies unless he has been granted a certificate by the Central 
Government. All certificates granted by the Local Governments 
and all declarations made by the Governor-General in Council prior 
to the amending Act are to 1m- deemed as cancelled on the expiry of 
one year from the commencement of the Act. The Central Government 
reserves the power to make rules providing for the grant of certificate 
and prescribing conditions and restrictions therefor. 

Sub-section (2A) of section 1 44 provides that such rules may ill 
particular (a) provide lor the maintenance of a Register of Accountants 
entitled to apply for certificates, (b) prescribe the qualifications for 
enrolment on the Register and the circumstances for removal of names, 
(c) provide for the examination of candidates for enrolment, (d) provide 
for the establishment of an Indian Accountancy Board, to assist the 
Central Government in maintaining the standards of qualification 
and conduct of persons enrolled on the Register and (*?) for the estab- 
lishment of local Accountancy Boards at different centres. 

After prescribing the necessary qualification for an auditor of 
public companies i.g., a grant of certificate as detailed above, which 

30 



234 


INDIAN COMPANY MANUAL 


entitles the auditor to act as such throughout British India, the section 
lays down, {vide sub-section 5) that the following persons cannot be 
appointed auditors of a company : — (i) a director or officer of the 
company, (ii) a partner of such director or officer, (iii) in the case of 
a company other than a private company not being the subsidiary com- 
pany of a public company any person in the employment of such director 
or officer, (iv) any person indebted to the company. And under the 
amended section 144 sub-section (5) it has been further provided that 
if any person after being appointed auditor becomes indebted to the 
company his appointment would ipso facto terminate. 


The first Auditors of the company may be appointed by the Direc- 
tors before the statutory meeting , and, if so appointed they shall hold 
p. .. office until the first annual general meeting , unless pre- 

irs auc 1 ors viously removed by a resolution of the members of the 
company in general meeting in which case such members at that meeting 
may appoint Auditors. I Sec. 144 sub-sec. (7);. 


Subsequent Auditors are required to be appointed at each 
annual general meeting , to hold office till the next 
Subsequent annual general meeting (sub-sec. 3). If it is 

contemplated to appoint a new Auditor in the 
place of the retiring Auditor. the procedure 
with regard to notices must be followed. 


auditors — 
appointment 


If no Auditor lias been appointed at the annual general meeting, 
it would seem that the company cannot appoint an Auditor at any sub- 
sequent meeting . In such a contingency, the only procedure provided is 
to be found in sub-sec. 4, which authorises the Local Government to 
appoint an Auditor and fix his remuneration on the application of any 
member of the company. 


But if au Auditor has been appointed at the annual geneial 
. , meeting and a casual vacancy arises thereafter the 

asua VAcanc>. Directors may fill the vacancy under sub-sec. 8. 

The remuneration of Auditors is fixed (i) in the case of Auditors 
appointed before the statutory meeting, by the Directors 
and, (ii) in any other case, except where an Auditor is 
appointed by the Government, by the company. 


Remuneration. 


The Auditor is not an officer of the company (sec. 2 sub-sec. 1 1) sa\e 
in respect of sections 235, 236 and 237 of the Act under which he is 
Function of liable to be proceeded against for misfeasance. He is 

auditor. rather a controlling authority appointed by the share- 

holders to check the work of the Directors so far as it 
concerns accounts and books of the company and transactions recorded 
therein. But auditors are servants of the company and the Court will 
not bj r a mandatory order compel the company to appoint an auditor 
against the will of its shareholders. (h) 


Under sec. 145, sub-sec. 1 every Auditor of the company 
has a right of access at all times to the books and accounts , and 
vouchers of the company, and shall be entitled to require such 
information and explanations as may be necessary for the perfor- 
mance of his duties, and under sub-sec. 2 of the said section the Auditor 

(h) Cuff v , London <?' Country Land Co. (1912) I Ch. 440. 
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shall make a report to the members of the company on the accounts exa- 
mined bv him and on every balance-sheet and profit and loss account laid 
before the company in geueral meeting dining his tenure of office. In 
the report he shall state whether or not he has obtained all the infor- 
mation and explanations he has required, and whether in his opinion the 
balance sheet and the profit and loss account have been drawn up in con- 
formity with the laiv , whether such balance sheet exhibits a true and 
correct view of the state of company's affairs according to the best of his 
information and explanations given to him and as shown by the books 
of the company and whether m his opinion books of account have been 
kept by the company as required by section 130. The words “as shown 
by the books of the company’/ following upon the words “according to 
the best of his information and explanations given to him” do not im- 
pliedly exempt an Auditor from travelling outside the books. But an 
Auditor is, bound by fair and reasonable examination of vouchers to see 
that there are not ainoiigst the payments any acts which are unauthorised 
or contrary to the duty of the sanctioning authority or in any other way 
illegal. (i) And if as a reasonably prudent man he ought to conclude on 
his investigation that something is wrong, it is his duty to call his 
employers’ (share-holders’) attention to the fact. Bindley B. J. said that 
“the auditor must take reasonable care to ascertain that the books them- 
selves show the company’s true position ”(j) 


Sub-section (4) of section 145 entitles the auditor to attend any 
general meeting of the company and to make any statement or expla- 
nation that he thinks fit, and sub-section (5) now imposes a penalty of 
a fine on an auditor who wilfulh acts contrary to the section. 


The Articles of Association of a company generally provide for the 
appointment of an Auditor and a periodical audit of the 
accounts in Idrms identical with the provisions 
of the Statute. The name of the Auditor must 
appear in a Prospectus |see cl. (m) of sub-sec. 1 of see. 
93!, if the Auditor has been appointed before the issue 
of such Prospectus. 


Articles on 
auditor 


Prospectus. 


An Auditor who accepts office is bound to conform to the terms 
of the Articles of Association. “Auditors,” said Bindley B. J., “are in 
to know ' lll B °l , ii , i° n bound to see what exceptional duties, if any, 
Articles. n °" r are cast upon them b\ the Articles of the company whose 
accounts they are called upon to audit. Ignorance of 
the Articles or of exceptional ditties enforced by them wouhl not afford any 
legal jurisdiction for not observing them. "Ik) So an auditor should take 
care to scrutinise the Articles and •Memorandum of Association and the 
Prospectus of the company. 

The scope of the duties of an Auditor is determined by his obliga- 
tion to give a teport on the financial position of the company at the 
date of the report. Whatever enquiry it is necessary 
Scope Ot duties. [for him toniH k e foi the purpose, having regard to the 

ordinary course of business of auditors, he is bound to make, and failure 


(i) London dr General Bank, ( 1 SP5) 2 Cli. <>73 ; Leeds Co. v. Shepherd, 36 C. D. 
787 ; Kingston Cotton Mills Co , (1896) ; I Cli 331 ; 2 Lh. 279. 

(j) Kingston Cotton Mills Co. (1896), 2 Cli. ‘2 <3. 

(k) Kingston Cotton Mills Co , supra Republic of Bolivia Synd. (1914), 
1 Cty. 139, 
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on his part to make such enquiries as an expert in his position would 
ordinarily consider it reasonable to make, would be a breach <of duty* 
How far this liability goes would have to be. determined more or less 
with reference to the particular facts and circumstances of each case. 


Valuation of 
assets. 


The question as to how far an Auditor is bound to verify valua- 
tion of assets of the company has been open to some discussion. The 
law on this subject has been laid down in two cases, 
London and General Bank (No. 2) (l) and Kingston 
Cotton Mill Co. (No. 2) (m). The net effect of these 
decisions is practically to lay down that the Auditor has to exercise 
ordinary prudence and that while there is no absolute duty on him to 
check every valuation of assets, he is bound to satisfy himself that the 
valuation is accurate, when he finds any reason for suspecting in- 
accuracy. Between these limits he is bound to exercise reasonable 
care and skill and, wherever, in his opinion, assets are over-valued it 
is his duty to say so in his report. 


There is not the same obligation in the case of undervaluation. 
The Directors are at liberty, in their discretion, to undervalue their 
assets as a measure of caution against future fluctuations in value. 


But an Auditor is not expected to give advice either to Directors 
or shareholders as to what they ought to do or as to the propriety 
or impropriety of making loans with or without security 
advice^ l ° glVC or w i let l ier the business of the company is being 
conducted prudently or imprudently, profitably or 
unprofitably. It is not his business to determine whether the divi- 
dends are properly or improperly declared, commercially speaking, 
provided he has discharged his duties to the shareholders. His business 
is only to state the true financial position of the company at the time 
of audit. 


The principle of the Indian Companies Act is that affairs of the 
company should be managed by the shareholders themselves and no 
outsider should interfere with their action unless prayed for in emer- 
gent cases. Accordingly the Auditor being an outsider, in his official 
function should not interfere with the company if the accounts and 
the balance sheet exhibit the true affairs of the company. However, 
the Auditor is frequently consulted as regards accounts and books 
and the method of recording transactions whenever the authori- 
ties of the company feel any difficulty ; and the Auditor, though 
not bound to do so, usually imparts instructions in those matters as 
an expert. 


On ever>" balance sheet the Auditor is required to make a report 
to the shareholders about the financial state of the 
imditor °* company. His report may be conditional i.e., subject 

to some remarks or unconditional. The unconditional 
report is generally made in the following words : — 


"I have examined the books and accounts of the company (and statements 
received from the agencies), and the above balance sheet is in my opinion a full 
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a&d fair balance sheet containing the particulars required by the regulations of the 
company, and is properly drawn up in conformity with the Act." 

The report of the Auditor must be full and clear statement of his views with 
regard to the financial position of the Company. He must give information to 
the shareholders. It is not sufficient that he says just enough 
Character of the to arouse enquiry. He must convey the necessary information 
report. about the relevant facts in clear and express terms. (ti) Where 

the information might jeopardise the trade interests of the 
company, the Auditor may make a confidential report to the shareholders which 
will not be circulated, but to the existence of which the attention of shareholders 
must be drawn in the published report and which must be accessible to them. 

While it is the duty of the Auditor to make a reasonably complete enquiry 
into the affairs of the company and, in his report, to give a fair and truthful 
estimate of the financial position of the company, it is equally liis duty not to 
divulge secrets which might affect the trade interests of the company. It is a 
very delicate duty which the Auditor has to perform. He is, in the words of 
Dopes L. J., the watch-dog but not a blood hound of the company. His duty is to 
guard the financial interests of the company by reporting relevant facts to the 
shareholders. But he is not bound to follow every little item in the accounts 
with suspicion and, while in the interests of the shareholders he must disclose 
material facts, he must not do it in such a manner as to bring down the business 
of the company. He must keep secrets except where secrecy is detrimental to the 
interests of shareholders. 


A notable case which has been discussed by Palmer is that of secret reserves. 
Banks and financial companies often keep secret reserves out of undivided profits 
which are not shown in the balance sheet, in order to provide 
Secret reserves. against extraordinary situations. Where the Articles give 
the Directors the power to create such secret reserves, there 
is no doubt that the Directors have the power to keep such a reserve without 
showing it iu the balance sheet. And if the secret is kept from the Auditor also, 
there is no difficulty in his giving the necessary certificate on the balance sheet. 
But the question is whether the Auditor who knows about the secret reserve, 
can certify that "the balance sheet is properly drawn so as to exhibit a true and 
correct view of the company’s affairs," as he is required to do by law. It is clear 
that strictly speaking the Auditor cannot do so. The question has not yet been 
actually decided. It has been held, however, that there is nothing illegal in the 
Directors making a low valuation of assets in order to create a reserve for 
future contingencies (o) and thus indirectly creating a secret reserve. 


Breach 

Auditor's 

liability. 

that section. 


of duty by an Auditor may make him liable to damages 
in a civil action or to criminal prosecution according 
to the nature of the case. He is a Iso liable to fine 
tinder section 145 (5) for wilfully acting contrary to 


In addition to penalties for offences provided by the ordinary 
criminal law of which an Auditor may be guilty in the course of his 


(n) London and General Bank . (No 2), supra. 

(o) Young v. Brownlee it Co., (191 1), S.C. 077. 
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c • . , duty, the Companies Act imposes some special liabilities . 

'.ntnuid. Under section 282 if an Auditor “wilfully makes a 

statement, false in any material particular , knowing il to be false” in any 
return, report, certificate or balance-sheet or other document required 
by, or for the purposes of any of the provisions of the Act, he is 
punishable with imprisonment upto three } T ears and also to a fine. 
Sec. 236 provides a penalty upto seven years imprisonment and fine to 
any officer (including ati Auditor, vide sec. 2 sub-sec. 11) of any company 
under liquidation who destroys , mutilates , alters or falsifies or fraudu- 
lently secretes any books, papers or securities or makes or is privy to 
the making of any false entry in any register, book of account or 
document belonging to the company with intent to defraud or deceive 
any person. 

Even apart from liquidation the Auditor may become liable 
criminally for conspiracy with Directors for committing any offence, or 
for aiding and abetting offence by Directors punishable, under t lie 
Indian Penal Code. In winding up by the Court or under supervision 
by the Court the prosecution may be made by the official liquidator 
under orders of the Court at the expense of the company under liquida- 
tion under sec. 237 of the Act. 


The civil liability of the auditors arises wherever the auditor has 
committed a breach of his legal duties or done any act which is a wrong 
under the general law where, by reason of the wiougful 
actor breach of duty, any pet son has suffered loss or 
damage . Where by reason of the breach of duty of the auditor, the 
company has suffered loss as, for instance, bv paving dividend out of 
capital , auditor may be sued by the company, (p) 


Any person who has been misled by a false balance-sheet which lias 
been certified by an auditoi in breach of his duty may also sue the 
auditor. The auditor is liable in every case to the pei son or persons 
damnified by acts which are either wrongful or negligent where the 
loss complained of is a natural or probable consequence of the .act or 
omission of the auditor. 


Misfeasance 

proceedings 


A breach of duty on the part of the auditor mav be a misfeasance 
on his part for which he may under sec. 235 be made liable to pay 
compensation to a company being wound up. (q) For 
the purposes of this section an auditor is an ‘‘officer’ 1 
of the company [sec. 2 sub-sec. (11)!, The English 
Act does not define ‘officer’ and there it has been held that an auditor 
who is called in to do a particular piece of business is not an “officer” 
of the company and therefore not liable under this section, (r) Having 
regard to sec. 2 sub-scr. 11 which clearly indicates that “an auditor” is 
an “officer” within the meaning of this section it would appear that the 
exception made by the English case would not apply in India. 

Under this section the auditor would be liable only if misfeasance 
is made out. An innocent mistake , without any breach of duty would not 
be a misfeasance . Nor would any relief be available under this section 
if remedy by suit against the misfeasance complained of has already 
been barred by limitation [sec. 235 sub-sec. (3)1. 


(p) Leeds Estate v. Shepherd , Hfi Ch. I). 787. 

(q) London & General Hank, supra ; Kingston Cotton JgUll. supra* 

(r) Western Count ties Steam Co., (\Wu). 1 Ch 017, 620.' 
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CHAPTER XVI. 


BORROWING POWERS— DEBENTURES 


In modern trade, no business can go on without credit. The 
organisation of credit in modern times has made it possible for a tra- 
Forms of credit. dil1 ^ concern to multiply its resources several times 
over by drawing upon its credit, and so complete is the 
organisation that it is hardly possible for any trading company to 
carry on business of any reasonable magnitude without borrowed 
capital. 

The primary form in which money can be borrowed by a trading 
company, in common with all other people, is by taking the money in 
exchange for a promise to pay, supported perhaps by some pledge or 
other form of security. This form of credit creates a personal obliga- 
tion between the debtor and the creditor by reason of which the latter 
can sue the former for the debt. In this form the scope of credit is 
very restricted. A greater elasticity was given to credit when the right 
of the creditor, orginallv purely personal to himself, came to be recog- 
nised as transferable, so that the transferee became entitled to sue the 
debtor in the same way as the creditor. 


Negotiable 
I list t indents 


Transfers became facilitated when mere parol promises or bonds 
were replaced bv negotiable instruments. As a result of a long history, 
ceitain documents, by which a debtor promises to pay 
to the creditor, have become negotiable or transferable 
from person to person by mere delivery of possession 
or bv indorsement. Such instruments are promissory notes, Bills of 
Exchange and other instruments negotiable by usage or custom (see sec. 
13 and the saving clause in sec. 1 of the Negotiable * Instruments 
Act). 

These instruments make it possible for a trader to lap a wider 
range of persons than would be possible otherwise, for negotiable 
, instruments pass from hand to hand and are discounted 

H ' u ‘ ts ' by banks. In this way a good deal more of the resour- 
ces of the money market is placed at the disposal of a debtor than could 
be obtained from a non-transferable credit from an individual party. 
Still negotiable instruments are primarily transactions between the 
debtor and an individual creditor and involves a personal contract of 
the two parties. A much wider range of credit is assured by the issue 
of debentures, a form of credit which is becoming exceedingly popular 
in commercial circles to-day. 

Debentures are issued to the public and are open to subscription 
by the public. They are negotiated in the Stock Exchange like shares. 
They involve no personal contact between the debtor and the creditor 
and they enable the debtor to tap the resources of a large and undefined 
body of creditors instead of having to rely on the available resources 
of a limited number of persons. It piactically enables the company to 
have most of the advantages of share capital, with this difference that 
the share capital is a permanent liability, while a debenture may be, 
aud usually is, temporary and that whiie the dividend payable to share- 
holders is undefined and embraces the entire divisible profits, the deben- 
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ture holders are only entitled to a determinate rate of interest. Besides, 
the debenture holder has not any of the rights of the shareholder and 
on winding up, ranks as a creditor while a shareholder is a contri- 
butory. 


A company has no powers beyond what are given to it by its 
Memorandum of Association either expressly or by 
necessary implication. A corporation therefore has 
no power to borrow unless the power has been so given. (s) 
But a trading company is pritna facie authorised to borrow, by 
its very character* and it has been laid down in several 
cases that a trading company has implied power to 
borrow unless expressly prohibited by the Memo- 
randum. (t) 


Power to issue 
debentures. 


Presuined in tra- 
ding companies. 


The extent of the powers is determined by the Memorandum. 
A power to borrow does not necessarily imply a power to borrow with- 
, out limit or in any of the various forms mentioned 

to'borrow^of* 51 ' above. But a power to borrow , express or implied , 
giving security, implies a power to issue debentures and to secure the debt 
by mortgage or charge over the assets, (u) But the 
question as to whether a power may be implied or whether such power 
is contrary to any clause in the Memorandum may often arise and it is 
always advisable to have an express clause in the Memorandum giving 
definite powers to borrow. I See p. 18. For form see Form No. 3 in 
Appendix B, cl. 3 (#)]. Where no power is given in the Memorandum, 
or where the power is unduly rest tided, the company can apply 
to alter the Memorandum under sec. 12 of the Act (see p. 22 
supra), (v) 


The mode of exercising the borrowing powers is regulated, 
subject to the provisions of the Memorandum, by the Articles of 
Association. Where the Articles of Association, like 
exercised Table A, make no provisions with regard to borrowing 

powers, but have a clause like cl. 71 of Table A, con- 
ferring general powers on them, Directors have unrestricted powers 
in respect of borrowing subject only to such limitations as may be 
imposed hy the Memorandum of Association, (w) 


It is not desirable, however, to vest such extensive powers in the Directors 
and most Articles of Association place some restrictions on the exercise of these 
powers . What the exact limitations should be mus* be determined in every case 
by the shareholders with reference to the particular circumstances of each 
company. On the one hand. Directors must be given sufficient powers to borrow 


(s) The dicta in Patent File (\ o ., <> Ch. S3 to the contrary, are not good law. 
See Ashbury v Riche, 7 H.L. 653 ; AY#, v. Reed, f> Q B.I) 4S.3. 

(t) Per Cotton L J. in Reg. v. Reed . supra ; Re. Radgn\ ( 1 '5 ' , 1 Ch. .V’»8 ; 
Buckley on Companies Act, Kith Ed. at p. 223 : General Auction Co v Smith 
(1891), 3 Ch 432. 

(u) Palmer Company Precedent. Ill p 4b ; Australian & Co v. Mounsey, 
j K • & J 7 m- Ihyon v. Metropolitan, itDe G. & J. 121$; General Auction Co. 
(1891), 3 Ch. 432 ; Patent File Co. supra. 

(v) Re Reversionary Society, (1892), 1 Ch. B 1 5 ; General Auction < o. supra ; 
on the question as to where power may be implied, see Wenlock v. River Dee Co., 
K) A C. 354, which was a case of a company incorporated by Special Act. 

(w) Patent File Co , b Ch. 83 ; Anglo Danubian Co., 20 Rq. 3.39 • Australian 
& Co . v. Mounsey, 4 K, & J. 73.3. 
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such money as may be necessary for the proper carrying on of the work of the 
company, without being hampered in every case by the necessity of con&ulting 
the shareholders. On the other hand, they should not be given the power 
unduly to draw on the credit of the company so as to jeopardise its very basis. 
The nature of the business of one company may make it necessary to borrow 
largely for a season while in another case large borrowing would be altogether 
exceptional. Each business must therefore have its own special rules and it may 
be fatal to follow blindfold any fixed precedent. 


The question of powers is altogether independent of the financial 
soundness of any particular loan. In every case the authority deciding 
upon a loan should have to determine the question 
with regard to its financial soundness or otherwise. 
All that regulations can do is to ensure that this should 
be properly considered, Prima facie Directors or 
Managing Agents are the persons who are most competent to consider 
this. Yet a company would not be well-advised to let the Directors 
or Managing Agents commit it too far without consulting the share- 
holders. 


Power and 
propriety dis- 
tinguished. 


Ultra vires 
borrowing. 


Where limitations are placed on the borrowing powers of the 
company under the Memorandum , they cannot on any account be 
exceeded. Any debt beyond those limits would be 
ultra vires the company and could not by any means be 
validated .(x) Where a debt is incurred by the Directors 
or Managing Agents, as the case may be, which is infra vires the 
company but ultra vires the Directors, the company may by ratification, 
express or implied , validate the act of the Directors. (y) Without such 
ratification such a debt would be inoperative, except where any equities 
are created in favour of the creditor. 


Equities of 
creditor. 


Where the Articles of Association explicitly impose a restriction 
on the Directors’ powers and they contract a debt clearly in violation 
of the Articles, the creditors can obviously plead no 
equities in their favour. For, every investor or other 
person having dealings with the company is expected 
to acquaint himself with the Memorandum and the Articles. But 
where the Articles only lay down that the Directors must act with the 
sanction of the shareholders in a general meeting, outsiders are entitled 
to assume that Directors in contracting the loan are acting regularly 
and that the necessary sanction has been obtained . In such cases there- 
fore where the creditor acts bona fide the company will be bound by the 
acts of the Directors, though ultra vires, (z) 


On the effects of borrowing, ultra vires the 
vires borrow? n company, the following propositions may be laid 

down : (a) 

(x) Ashbury v. Riche , 7 H.I<. full. 

(y) Irvine v, Union Bank of Australia , 2 AC. HOC) . Grant v. United Kingdom 
Switchback , 40 C D. 135. 

(z) Royal British Bank v. Tarquand , 0 K & B. 327 ; Irvine v. Union Bank of 
Australia , 2 A.C 366 ; County of Gloucester Bank v. Rudry Merthyr <£ Co. (1895), 
1 Ch. 629 ; Mahony v. East Holy ford, 7 H.L. b09. 

(a) See Buckley Companies Consolidation Act, p. 169 ; Sinclair v. Brougham , 
(1914), A.C. 398 ; Phoenix Life Co., 2 J. & H. 441 ; Exparte Williamson, 5 Ch. 309 ; 
Wenlock v. River Dee Co. supra. 

31 
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(i) Such borrowing does not create any debt of the company, and no 

action in any form lies against the company, nor is the creditor 
entitled to apply for a winding-up order. 

(ii) The company can repay to the creditor money borrowed ultra vires 

and if such repayment lia.s been made, the money cannot be 
recovered by the company. 

(iii) Where money borrowed ultra vires has been applied in payment of 

debts lawfully incurred by the company the new creditor can stand 
in the shoes of the creditors who have been repaid to the extent 
that borrowed money has been so applied. 


(iv) If the lender can show that his money has been invested, he can have 

a “tracing order” from the Court, by which he can follow the 
money in the hands of whosever holds it and where it has been 
invested in securities he is entitled to those securities. 

(v) Where the money cannot be traced, in a proper case where there are 

no equities to the contrary, the lender may claim, on liquidation, 
to be paid out of the assets by the application of the principles of 
Re Halid's Trust, (b) the directors being looked upon as standing 
in the position of trustees in respect of money taken by them from 
the creditors ultra vires. 


The simplest form of borrowing is by an overdraft from the 
company’s bankers (c) or by a cash credit account. This requires 
Overdraft 110 f° rma ^^ es exce Pt where the security offered is 

v t 1 such as could only be created by registration under 

the Indian Registration Act. 

Bills of Exchange, Hundis and Promissory Notes can be executed 
on behalf of the company by any person acting under its authority, 
express or implied (sec. 89), The person signing is 
only an agent and is not personally liable provided 
that the intention to sign on behalf of the company 
is unambiguous. Generally speaking, the Articles 
authorise certain officers or directors to sign on behalf of the company. 
But the authority need not be express, it may be implied. 


Execution of 

negotiable 

instruments. 


Debentures 


What is a 
debenture. 


Large loans are contracted by companies generally by the issue 
of debentures. A debenture is a document acknowledging a debt, but 
it is not every such document that can be called a 
debenture. Normally a debenture is a promise by the 
company to pay a debt with interest which is one of a 
series of like debentures ranking pari pasu and generally carding a 
charge or security on the company’s undertaking. None of these 
characteristics are inseparable from a debenture, and an instrument 
lacking one or more of these characteristics can be a debenture. As a 


(b) 13 CD. 696. 

(c) Overdraft is borrowing and cannot be made where there are not necessary 
borrowing powers, Looks v. Wrigley, 9 Q.B.P. B97 ; Blackburn Building Soc. 
9 A C, 857 ; A. G. v. West Ham. Corp. (1910;, 2 Ch. 560. 
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general rule the name is not given to an instrument unless it purports 
to be a debenture, (d) 

Where a company wants a large amount of capital for carrying 
on or expanding its business it may procure it in one of the two ways : 
By selling more shares, and if necessary, increasing the authorised 
capital (see p. 66), or, by borrowing. Where the raising of more share 
capital is not desired or is not likely to yield an adequate response, the 
capital may be borrowed. This may be done, either by taking the 
money from a single party or group of persons or by the issue of 
debentures which are open to subscription by the public. 

Debentures may be issued in two different forms, ordinary deben- 
tures and debenture stock. In ordinary debentures a number of bonds 
of a iixed sum of money are issued making up the 
debeMiire 6 stock re< J l ” re ^ wim, so that each bond constitutes a separate 
obligation of the company ranking part passu with the 
rest of the issue. In debenture stock the whole amount of the deben- 
ture capital forms one consolidated sum for which the company enters 
into an obligation with trustees. Each subscriber to the stock takes 
such fraction of this total .stock as he desires and receives a certificate 
from the company that he holds so much of the debenture stock. 


Saving t li e fact that ordinary debentures create several separate obligations 
of the company while debenture stock constitutes one single obligation, there is 
hardly any other distinction between the two. The persons who are the parties 
to the obligation in the latter case are the company and the trustees and there 
are cases in which it has been held that stock-holders being only cestui s quo trust 
are not creditors of the company and cannot apply for winding up, the right being 
vested in trustees, (e) But this is by no means the general rule and as benefici- 
aries of the trust the stockholders are generally entitled to sue in their own name 
in most cases, (t) 


Perpetual 

debentures 


Debentures may be issued for a limited time or they may be 
perpetual. Sec. 109 contemplates that irredeemable 
debentures, to be paid off only upon winding up, may 
be issued. 

Debentures may be classified with reference to their transfer 
under two broad heads: (l) Debentures to bearer, 
Debentures to which are f reel v negotiable, and (2) Registered deben- 
tered debentures, tures which can be transferred only by registration. 

Sometimes, however, transfers of debentures, to bearer 
are also registrable, though registration is not necessary for their 
transfer, (g) 


Registered debentures can only be transferred in the manner 
stated in sec. 130 of the Transfer of Property Act. by an instrument in 
writing and the transferee would he hound by all 
trans en ec . t , f j U ^j es against the tiansferor and otherwise bound by 
the provisions of Chapter VIII of the Transfer of Property Act. In 
addition, such debentures contain a clause by which no transfer is 


(d) Palmer : Comp. Prec. Part III . p. 3. 

(e) Uruguay Central, 11 C D. 37 2 ; Dundr eland Iron , (1909), 1 Cli. 4 Iff 

(f) Empress Engineering Co.. 10 C.I). 12;> ; Gandy v. Gandy , 30 CM) f>7. 

(g) See Palmer Comp- Prec III, p. 14. 
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binding without registration with the company. This clause is 
effective. 

Debenture bonds or stock certificates expressed to be payable to 
bearer are however negotiable without such formalities, provided that 
there is nothing in the debenture itself restricting the right of transfer, 
and the transferee takes free from equities against the transferor. 

The negotiability of debentures depends strictly on custom (sec. 137 of the 
Transfer of Property Act) and the provisions of the Negotiable Instruments Act 
are not applicable to them, as that Act only applies to promissory notes, cheques 
and Bills of Exchange (Negotiable Instruments Act, see. 13). 

In England the negotiability of debentures to bearer has been finally estab- 
lished by the House of Lords (h), 


In India the custom does not appear to have been judicially recognised 
though there is no doubt that the custom exists If any case arises however the 
custom of negotiability may have to be proved. 

Debentures may be either mortgage debentures, secured by a 
mortgage or a charge on the properties or naked debentures without 
any such charge. The right to borrow and the right 
on uro °erties rgC to dispose of property of the company, taken together 
01 J v '“'‘ give a trading company a right to mortgage or charge 
the properties by way of security for any debt, including a debenture 
loan, (i) The security may be by a mortgage or charge on specific 
properties or a floating charge on the undertaking generally. In the 
absence of specific provision in the Memorandum it may be doubtful 
whether uncalled share capital can be pledged, (j) It is usual therefore 
to include a general power in the Memorandum giving all necessary 
powers for creating mortgages and charges. (For form of such clause 
see cl. g of Form 3 in App. B). 


The usual forms of security are (a) mortgage, (fr) hypothecation 
Mortgage °f £ 0 °d*S M hypothecation of uncalled capital and (d) a 

& floating charge on the undertaking generally. 

The only aspect of mortgage that requires treatment here is mort- 
gage to secure a debenture loan. 

Debenture or debenture stock is often secured by a mortgage in 
favour of the trustees of the debenture-holders. Sometimes the charge 
is contained in the debenture bond itself so that each debenture-holder 
has a charge on the properties mortgaged and all of them rank pari 
passu as mortgagees. Even where there is a trustee, the bonds also 
contain a clause creating the charge. 

The charge on property as contained in the Bonds themselves is 
generally worded thus : — “The company hereby charges with such 
payments its undertaking and all its property, present and future." 


(h) Goodwin v. Roberts. 1 App. Cas. 476 ; affirming L. R. 16 Eq. 337. Other 
cases on the subject are Rumbalf v. Metropolitan Bank . 2 Q.B.D. 194 ; Bee fiuana land 
Co. (1898», 2 Q.B. 658; Edelstein v. Schuler, (1902), 2 K.B. 144, in which last case 
it was held that Courts will take judicial notice of the custom without proof. 

(i) See supra. 

(j) See infra. 
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When a specific property is required to be charged, the clause charging 
the entire undertaking of the company is omitted. * 

Although, Debentures may be issued without a Trust Deed as 
indicated above it is found convenient and safe to appoint Trustees on 
behalf of the Debenture-holders, for the following advantages : — 

{a) If the compan} 7, makes a default, Trustees can protect the 
interests of Debenture-holders, whereas in the absence of Trustees, it 
is left to the initiative of individual Debenture-holders to take action. 

(b) By means of a Trust Deed, the Debenture-holders, through 
their Trustees can be empowered to enter and sell and thus realise the 
property without Court assistance. 

(c) A legal Estate in the property charged can be vested in the 
Trustees. 

(d) Meetings of Debenture-holders can be convened, in accordance 
with the Trust Deed, to ascertain their wishes. 

( e ) The company may, under the convenant, be brought to do 
many things, which in the interest of Debenture-holders are necessar5 r , 
e.g. t to insure, repair and protect the property etc. 

All property which the company is authorised expressly or by 
implication by its Memorandum and Articles to charge or hypothecate 
yT t . , can be given as security. Uncalled capital can also be 

iica ^ Capt a ' hypothecated if there is authority in the Memorandum, 
or in the Articles without anything to the contrary in the Memo- 
rand u m. (k) 

The reserve capital of the company i.e,, what the company, by 
special resolution has declared to be not capable of being called up 
except on winding up cannot be hypothecated in this way. (l) 

A floating charge on the company’s property can be lawfully 
created and it is not open to objection on the score of 
charges* the Ulicer taiiity the subject-matter of the charge, (m) 

A floating charge can be created by expressly stating it to be so 
or by any words, such as ‘a charge upon all property both present and 
future* which are susceptible of that meaning, (n) 

It may extend to the whole undertaking of the company or of any 
class or section of the assets, (o) 

Creating of floating charges is a very convenient form of raising 
funds by issuing securities. Unlike a hypothecation of specified goods 

(k) Newton v. Anglo Australian Co,. (1895), A.C. 244. As to what would 

constitute authority to pledge uncalled capita! see the above case Phartiix Bessmer 
Co,, 44 U.J. GS3 : Pyle 44 C D 434 ; Howard v. Patent Ivory Co., 38 C.D. 156 ; 

Page v, International , 68 L-T. 435 ; Irvine v. Union Bank , 2 A.C, 366 ; Streatham 
Estates, (1897). 1 Ch. 15. Palmer Comp. Prec. Ill, p- 56. 

(l) Mayfair Property Co , (1898). 2 Ch. 28. 

(in) panama Co. (1870), 5 Ch. 318 ; Palmer’s Comp. Prec. Ill, p. 67. 

(n) Wheafly v. Silk stone, 29 C.D. 715; Florence Land Co., 10 C.D. 530; 
Colonial Trust, 15 C.D. 465. 

(o) Illingworth v. Houldsworth , (1904), A.C. 355. 
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Nature and 
effect of floating 
charge. 


or a mortgage of specified propertj r it does not restrain 
the company from dealing with or disposing of the 
property . The security-holder cannot claim any definite 
charge on any specified property until the charge is 


enforced under law or upon liquidation. So the company can go on 
with the business unhampered and sell and in the absence of contract 
to the contrary, create specific mortgages ranking in priority to the 
floating charge and even to sell the entire undertaking and dispose of 
the properties in any way in the ordinary course of business, (p) What 
is ordinary course of business is determined by the character of the 
business and, in determining this, regard should be had to the objects 
stated in the Memorandum. 


The floating security has been desci ibed by Lord Macnaghten as 
“an equitable charge on the assets for the time being of a going 
concern; it attaches to the subject charged in the varying condition it 
happeus to be in from time to time. It is of the essence of such a 
charge that it remains dormant until the undertaking charged ceases to 
be a going concern or until the person in whose favour the charge is 
created, intervenes” (q) to make it determinate. In another case he 
said, “a floating charge is ambulatory and shifting in its nature hovering 
over, and so to speak, floating with the property which it is intended to 
affect, until some event occurs or some act is done which causes it to 
settle and fasten on the subject of the charge.” 


Though it is dormant so long as it floats, a floating charge is a 
present charge and, in respect of priorities it takes effect from ttie date on 
which it is created. So long as the company is going on, the charge 
does not prevent the company from dealing with property in the 
ordinary course of business. But when the charge is enforced it will 
be given effect to against all the assets of the company as on that date. 
Upon a winding up, all t he assets of the company subject to the floating 
charge become subject to a specific charge and the creditor in whose 
favour the charge exists ranks as a secured creditor in respect of all 
the assets. The priority of a floating charge may be affected by the 
creation of other rights over specific properties by the company but 
subject to this it ranks in the order of time with other securities, (r) 


Commencement 
of business & 
borrowing. 


The borrowing powers of the company cannot 
be exercised under the Act until it becomes entitled 
to commence business under sec. 103. (s) 


,, . Form No. 50 in Appendix B is the form which 

eot’iii etc. * 1 

is usually used in issuing a debenture payable to regis- 
tered holder. 

In default of payment of interest under conditions as set forth on 
the back of the debentures, the debentures become immediately payable 
and in the ca.se of winding up also become repayable at the commen- 
cement of such winding up. 

(p) Florence Land Co.. 10 C.D. 5'JO, 540,547; Moore v. Anglo Italian Bank , 
10 O.JX ONI, 087 ; Hamilton's Windsor Ironworks. 12 C.D. 707. 

(q) Govt. Stock Co v Manilla Rail Co. ( i 897), A.C 80. 

(r> See Buckley, op. cit. p. 1 et seq. 

(h) See supra p. 45. 
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The debentures, when issued, require entry in a register kept 
for the purpose, called “debenture register.” Form No. 51 in App. B 
may be used for such a register. Apart from this, a register of 
mortgages and charges is required to be maintained (vide Sections 109, 
109A, 112 and 123) and should be maintained in the Forms given in 
Form No. XXI in Appendix A. 

On mortgage or charge of uncalled capital see Chapter VII. 


When a Debenture Doan is issued under a Trust Deed, after the 
preliminary recital clauses explaining the nature of 
the issue and the amount, thereof and the rate of 
interest payable thereon, the Trust Deed generally 
embodies clauses with regard to the following 
particulars : — 


Clauses in a 
Trust Deed to 
secure a Deben- 
ture Doan. 


(1) .Specific mortgage of immoveable property and floating charges on 
moveable property, uncalled c;q>ital and other assets, as the case may be. 

(:?) Particulars of Trusts upon which mortgaged properties are to be held 
i.e. t for securing to the Debenture-holders the principal, interest and other monies 
payable under the Debentures. 

('>) Detailing the grounds on which (c.g. failure or default in payment of 
interest) the Trustees may enter into possession of mortgaged premises and the 
procedure to be adopted in effecting a sale if necessary and in dealing with the 
proceeds of sale. 

(4) Powers reserved, if any, for the Trustees to sell or let out or exchange 
part of the mortgaged properties at the request of the Company, before the security 
becomes enforceable. 

(5) When entry has been effected, powers reserved, if any, for the Trustees 
to carry on the business of the Company including power to borrow for the better 
and speedier realisation of the Loan. 

(<>) Power of Trustees to appoint or remove Receivers and for delegation of 
their powers to Receiver. 


(7) Covenants by the Company — 

(a) To appoint the Trustees as attorneys for the Company, 

(b) To pay the principal monies when due and to pay interest at 

stated intervals, 

(c) To carry on the business and to keep mortgaged premises in good 

repair and insured, 

(d) To allow the Trustees to have access to the demised premises and to 

books and accounts of the Company. 

(e) To pay rents and observe couvenants of leases of premises. 

(/) To refrain from creating other charges on the assets of the Company 
without the consent of the Trustees, 

(g) To grant facilities of inspection to any Inspector appointed by the 
Trustees, 

(8) Covenant by Trustees to reconvey mortgaged premises on satisfaction of 
the Debenture Loan with interest. 
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(9) Provision for the appointment of new Trustees and for the majority 
of Trustees to act where there are more than two Trustees. 

(9) Remuneration of Trustees. 

(10) Limitation of liability of Trustees for mistake, oversight or error in 
judgment. 

(11) Provisions relating to meetings of Debenture-holders, when the Trus- 
tees or the company consider it desirable to elicit the wish of the Debenture- 
holders on any matter. Provisions for Notice, Quorum, Powers of the Chairman, 
Poll, Votes, adjournment. Extrarodinary Resolutions how effected and the binding 
effect of Extraordinary Resolutions on all Debenture-holders, whether personally 
present or not. 

(12) Conditions regarding Redemption of Debenture Loan — whether 
redeemable at par or at a premium, whether by periodical drawings or all at the 
same time and whether the company retains the rtght to re-issue or extend the 
date of repayment of the Debentures. The Schedules give a detailed description 
of the property mortgaged and the contents of the Debenture-bonds with condi- 
tions of repayment detailed therein and the form of the interest coupons when 
debentures are issued to Bearer. 


Whenever a company borrows money on security, the prescribed 
particulars of mortgage or charge as given in Form No. XVIII in 
Appendix A together with the instrument creating the 
o^charges” charge or a copy thereof must be filed with the Regis- 
f " ? trar for registration within twenty-one days from the 

date of its creation ( vide sec. 109 and 116). Otherwise such mortgage or 
charge shall be void against the liquidator and any creditor of the com- 
pany, though, in that case, the money secured thereby becomes 
immediately payable and the holder of such a charge is ranked with 
other unsecured creditors. It is, no doubt, the duty of the company to 
register such mortgages or charges, but if the company fails or delays in 
registering such mortgage or charge with the Registrar, the registration 
may be effected on the application of the party concerned ( vide sec. 116) 
and he is entitled to recover from the company any fees properly paid by 
him. By this section the interest of the holder of such a charge or 
mortgage may be protected by getting registration on his own intiative 
though the company niav have defaulted in doing so. 


Sec. 109. 


Section 109 runs as follows : 


(1) Every mortgage or charge, created after the commencement of this 
Act by a company and being either : — 

(a) a mortgage or charge for the purpose of securing any issue of 

debentures ; or 

(b) a mortgage or charge on uncalled share capital of the company ; 

or 

(c) a mortgage or charge on any immoveable property wherever situate, 

or any interest therein ; or 

(d) a mortgage or charge on any book debts of the company ; or 

(e) a mortgage or charge not being a pledge of any moveable property of 

the Company except stock in trade ; or 

(f) a floating charge on the undertaking or property of the company ; 
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shall so far as any security on the company’s property or undertaking is 
thereby conferred be void against the liquidator and any creditor of 
the company, unless the prescribed particulars of the mortgage or 
charge together with the instrument (if any) by which the mort- 
gage or charge is created or evidenced, or a copy thereof verified 
in the prescribed manner, are filed with the registrar for regis- 
tration in manner required by this Act within twenty-one days 
after the date of its creation, but without prejudice to any con- 
tract or obligation for repayment of the money thereby secured, 
and when a mortgage or charge becomes void under this section, 
the money secured thereby shall immediately become payable ; 

Provided that 

(/) in the case of a mortgage or charge created out of British India, com- 
prising solely property situate outside British India, twenty-one days 
after the date on which the instrument or copy could, in due course 
of post, and if despatched with due diligence, have been received 
in British India shall be substituted for twenty-one days after the 
date of the creation of the mortgage or charge, as the time within 
which the particulars and instrument or copy are to be filed with 
the registrar ; and 

(//) where the mortgage or charge is created in British India but comprises 
property outside British India, the instrument creating or purport- 
ing to create the mortgage or charge or a copy thereof verified in 
the prescribed manner, may be filed for registration notwithstanding 
that further proceedings may be necessary to make the mortgage or 
charge valid or effectual according to the law of the country in 
which the property is situate ; and 

(in) where a negotiable instrument has been given to secure payment of 
any book debts of a company, the deposit of the instrument for the 
purpose of securing an advance to the company shall not, for the 
purpose of this section, be treated as a mortgage or charge on those 
book debts ; and 

(/i») the holding of debentures entitling the holder to a charge on immove- 
able propel ty shall not be deemed to be an interest in immoveable 
property. 

(2) Where any mortgage or charge on any property of the company requires to 
be registered, any person acquiring such property or any part thereof, or any share 
or interest therein, shall be deemed to have notice of the said mortgage or charge 
as from the date of such registration. 

In this section ‘British India’ does not include Burma or Aden, whatever the 
date of the mortgage or charge in question. 

Section 109A introduced by the amendment of 1936 also provides 
that where the property is acquired by the company after the commence- 
ment of the Act of 1936 which is subject to any mortgage or charge 
of the character specified in section 109, the company is required to 
deliver to the registrar within 21 days after the completion of the 
acquisition of the property a statement in the prescribed manner for 
the registration of such charge and section 116 sub-section (3) now 

32 
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requires any ' modification of the terms of any mortgage or charge 
registered under that section to be similarly registered and provides 
that not only the company but any person interested in the mortgage 
or charge can also obtain such registration and recover the cost of it 
from the company. 

The time within which the mortgage or charge can be registered 
may be extended by the Court under section 120 and sub-section (2) 
of that section now provides that where the Court extends the time for 
registration of a mortgage or charge, the order shall not prejudice the 
rights acquired in the property prior to the date of the registration. 


Section 121 now provides that the satisfaction of mortgages and 
charges registered under section 109 must also be similarly registered 
with the registrar. 


The debentures issued to bearer as well as to registered holders 
are required to be stamped under the provisions of Art. 
27 of the Indian Stamp Act. Provincial amendment on 
Stamp Act should be followed in respective Provinces. 


Stamp Duty. 


The penalty, for default in filing with the Registrar for registra- 
tion of the particulars of mortgages or charges or issuing of debentures 
p . requiring registration under sec. 109, has been pro- 

€i a vided by sec. 132. The forms for filing particulars of 

mortgages and charges or of modifications thereof or of particulars 
of a mortgage or charge subject to which any property is acquired 
are contained in forms XVIII, XIX and XX respectively given in 
Appendix A. 

To get registration of such mortgages and charges the instrument 
or a copy of the instrument certified by an affidavit of some responsible 
officer of the company to be a true copy of the instru- 
Registratioti of went creating a charge, together with a copy of the 
nmde gttK Fee h for re 8 ister of mortgages or charges as required by the 
the registration provisions of sec. 123, containing the particulars of 
of mortgage, etc. mortgages or charges, should be sent to the Registrar, 
along with the prescribed fee as given below ; and the 
Registrar on receipt of them will register and record the particulars of 
the deed in his register {vide sec. 1 12, sub-sec. 1), and return the said 
instrument with due verification (vide sec. 1 12, sub-sec. 2). The fee 
payable on registration of these documents is Rs. 3/- per Return ; vide 
Table B, 1 (5) or (6). 


Every company is bound to keep the instrument creating the 
charge or mortgage (vide sec. 117) and the register of mortgages or 
charges (vide sec. 123) in its registered office, recording therein all the 
particulars of such mortgage or charge. If mo such register is kept or 
default is made in entering the requisite particulars in this register, the 
defaulting officer will be liable to a fine not exceeding Rs. 500/-. Form 
No. XXI in Appeudix A is provided for a register of mortgages 
and charges. 

This instrument and the register of mortgages and charges will 
be open to inspection to every member of the company gratis, and to 
Inspection of any other P erson otl payment of a fee not exceeding 
mortgages, etc. 1 (vide sec. 124, sub-sec. l). If inspection is 

refused, the company and the defaulting officer is liable 
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to a flue not exceeding Rs. 20/* for every day during which the refusal 
continues. 

Whenever any mortgage or charge is satisfied, a declaration by the 
Satisfaction of company regarding the satisfaction of the debt is 
mortgage etc. required to be filed with the Registrar under the provi- 
sions of sec. 121 in Form No. XXI, App. A. 

Stamp Duty 

Stamp duty is payable oil Debentures under sec. I Art. 27 of the 
Stamp Act. 


CHAPTER XVII. 

WINDING UP 

Winding up is the inverse of the flotation of a company. In the 
latter, several persons are brought together and organised into a separate 
legal personality, while in winding up the corporate personality is 
dissolved and broken up into its component elements. 

There are two c'liief ways in which a company may cease to have 
legal existence : (l) By dissolution upon a winding up ; (2) By cancella- 
tion of the incorporation. 

Cancellation of Incorporation 

Cancellation of incorporation takes place where the name of a 
Cancellation of company is struck off from the register under sec. 247, 
incorporation. 

This can be done in two cases : — 

(1) Where the company is not being wound up but the Registrar 
is satisfied that the company is not car rying on business or is not in 
operation . 

(2) In any case where a company is being wound up, the Registrar 
has resonable cause to believe either, 

(a) that no liquidator is acting or, 

(b) that the affairs of the com pnny are fully wound up, and the 

returns required to be made by the liquidator have not 
been made for six consecutixje months after due notice has 
been given by the Registrar. 

Provision is made by this section for the issue of notices by the 
Registrar to the company before he is satisfied that conditions authori- 
sing him to strike off the name of the company exist. When these 
preliminaries have been satisfied, the Registrar issues a notice in the 
local official Gazette. Upon the publication of this notice the company 
stands dissolved. But the liability of every director and every member of 
the company continues after such cancellation and can be enforced as 
if the company had not been dissolved. 
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Sub-sec. 6 gives to the company(t) or any member or creditor 
aggrieved by this order of the Registrar the right to apply to the Court to 
Resolution of have the company restored to the register. The Court 

incorporation. bas a wide discretion in the matter and will make the 

order not only where it is satisfied that as a matter of 
fact the company was carrying on business but in every case where it 
appears to the Court that the order would be just ; as for instance, 
where it is satisfied that though, for the time being, the company is not 
working there is every prospect of the company working again. 

The effect of an order of the Court is to wipe off the cancellation 
altogether so that there is no gap in the continued existence of the 
company and the Court is authorised by sub-sec. 6 to give such direc- 
tions aud make such orders as would place the company and all other 
persons in the position in which they would have been if the striking 
off order had not been made. 

A company is struck off when it has in point of fact ceased to 
exist, so that its corporate character has become a mere name. A 
winding up on the other hand is a deliberate act by which the corpora- 
tion is extinguished after adjustment of the rights of all persons in respect 
of it. In a winding up, the legal estate, then vested in the company 
remains in it until dissolution and a corporation does not become 
dissoh T ed at the commencement of the winding up but at the end 
thereof. 


Winding up 

A company mav be wound up in two principal 

Modes of wind- 

ing up. * * * 

(1) By an order of the Court, or 

(2) Voluntarily. 

In the latter case, under some circumstances an order will be 
made by the Court that the winding up be — 

(3) Under the supervision of the Court. 

In the first case the operative element in the winding tip is the 
order of the Court. As a result of the order the assets of the company 
come into the custody of the Court and the entire process of liquida- 
tion is carried on under the directions of the Court. 

Voluntary winding up is primarily an act of the company. But 
the amending Act of 1936 makes a distinction between two kinds of 
voluntary winding up, called respectively the Members’ Voluntary 
winding up and Creditors, Voluntary winding up. In either case, the 
resolution of the company is necessary for the purpose of winding up. 
Members' winding up takes place only when the company is solvent, 
and in such a case the liquidator is appointed b}~ the company and 
winding up is carried on generally by the liquidator subject in certain 

(V Until the Court orders restoration, the company is defunct and it is 
difficult to understand how such company can apply. In England the practice, 
where the company applies is to make another person co-petitioner. See Buckley 
op. cit p. 595. 
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cases to resolution of the company. In the Creditors , voluntary winding 
up on the other hand the creditors have a hand in the winding up and 
the liquidator is nominated by the creditors and the creditors have 
important functions to perform in the process of winding up. 


Contributories 


Winding up consists in getting together and liquidating all the 
assets of the company and paying off the creditors and finally, distri- 
buting the surplus among its members. 


Position of 
members. 


Members have a two-fold character on a liquidation. They are 
entitled to the surplus assets after paying off the creditors and they 
are liable to contribute, to the extent of their liability 
under the terms of incorporation, to the assets of the 
company in case the other assets are insufficient to pay 
the creditors. This liability is not limited to members who are on the 
register of the company at the date of winding up but extends also to 
p j ]ncm p ers some past members i.e. f to all persons who have been 
members of the company within one year 'from the 
commencement of the winding up. So in dealing with winding up the 
expression “contributory” is used to denote all persons comprising 
present and past members who are “liable to contribute to the assets 
of the company in the event of its being wound up and, in all proceed- 
ings for determining, and in all pioceedings prior to the final determi- 
nation of the persons who are to be deemed contributories includes 
any person alleged to be a contributory*’ (sec. 158). 


One of the first duties of a liquidator upon winding up is to draw 
up a list of contributories. The list is diawn up in two parts called 
the A list and the B list . The A list includes the 
tri'butes ° n members on the date of the commencement of the 

winding up. The B list includes all past members who 
are under a contingent liability to contribute under sec. 156. 


The A list will include all present members /. t\, all persons whose 
names are on the register. Any person whose name appears improperly 
Rectification 0,1 the register may apply for rectification of the 
register. Such application can be made, after winding 
up by the Court lias commenced, only by permission of the Court (see 
supra , pp. 105-107). If the register is rectified the list of contributories 
will be amended accordingly. The list of contributories may be 
amended from time to time as necessary. 


The mere fact that a person’s name appears on the Register is 
not conclusive proof that he is liable as a contributory, and it is possible 
for him to escape being settled on the list of contributories on various 
grounds. He may establish that he had never applied for shares and 
registration was without his knowledge or consent or that he has with- 
drawn his application before notice of allotment was posted to him or that 
the application for shares was subject to conditions precedent which were 
not complied with or that the person who applied professedly as an 
agent had in fact no such authority or that he was induced to take 
shares by misrepresentation or non-disclosure of material facts. 
Instances can thus be multiplied where, if the allegations are success- 
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fully proved, the name of a person may be expunged from the list of 
contributories although it appears on the register of the company* 
Similarly, a person whose name appears on the *A* list may pass on to 
the list if, for instance, he can prove that he sent in a transfer before 
winding up, which ought to have been registered due regard being had 
to the Articles of Association of the company. He may also prove that 
his shares were forfeited or legally surrendered within a year before 
winding up. On the other hand, a person whose name is not on the 
register may be settled on the list of contributories if it can be proved 
that (a) his shares were collusively forfeited, (b) the surrender of shares 
was illegal and not bona fide, ( c ) the transfer by him was invalid, e.g . to 
an infant or to a fictitious transferee, etc. See Palmer’s Company 
Precedents, 13th Edition, Part II, pp. 565 to 572. 

It is not every member who would be necessarily liable as contributory and 
there may be different degrees of liability of different classes of members under 
the constitution of the company This is often the case in Mutual Assurance 
Companies in which insurers are members, but either not liable as contributories 
or liable only after the shareholders* liabilities have been exhausted (u) 

Past members are contributories if they have not ceased to be members more 
than a year before the commencement of the winding up (see infra) For this 
purpose members who have transferred their shares within a year and members 
whose shares have been forfeited stand on the same footing, notwithstanding 
that by the Articles “all rights incident to the share” may have been declared to be 
terminated, (v) 

The case is different when an allotment is cancelled and avoided ab initio (w) 
in which case the person is deemed not to have been a member at all 

Strictly speaking a holder of a fully paid up share is not a contributory and 
he will not be placed on the list of contributories unless he wishes to be placed. 
But such a shareholder has an interest in winding up and it has been held that 
such a shareholder is included in the definition of a contributory and is entitled to 
apply for winding up under sec. IfiO.(x) 

If a contributory dies either before or after lie has been placed in 
the list of contributories his heirs and legal representatives are liable 
to contribute to the assets of the company in discharge of the liability 
of the deceased and are therefore contributories, [section 160 ll).] 

Surviving coparceners of a contributory who is a member of a 
joint Mistakshara family are also his legal representatives for the pur- 
poses of this section and are liable to contribute. 

The liability of heirs and legal representatives of the deceased 
contributory, like their liability for the other debts of the deceased is 

(u) See sec. 156 sub-sec. ( vi). Also Albion Life Assurance Sac 15 C D. 79 ; 
Great Britain L. A. Soc 10 C.D. 246 ; Bath's Case , 11 C D. .‘*86, was one of a 
company with two different classes of business each with a separate capital which 
was broken up into two companies. 

(v) Creykc's Case , 5 Ch. 6*4 ; Marshall v. Glamorgan , 7 Eq. 129 ; Bridgets & 
Neill's Case, 4 Ch. 266 (where the shares were transferred within one year and 
subsequently forfeited by the transferee). 

(w) Wright's Case , 7 Ch. 55. 

(x) Anglesea Colliery Co., 2 Eq. 379 ; National Savings Bank , 1 Ch. 547 ; 
Imperial Soap & Co., 91 P.R. 1917; 36 l.C 980. See however Cheshire Patent 
Salt£o. f l N.R. 533. 
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limited to the assets which come into their hands and accordingly if 
they make default in paying any sums ordered to be paid by them, 
sub-section (2) provides that proceedings may be taken for the adminis- 
tration of the assets of the deceased contributory and for compelling 
payment of the money due out of such assets. 

Similarly, if a contributory is adjudged insolvent his assignees 
can be proceeded against in the place of the insolvent contributory and 
the money due by the insolvent may be proved as a debt against his 
assets in the hands of the assignees, (sec. 161). 

For liabilities of contributories, see infra . 


Winding up by the Court 


By special 
Resolution. 


A company may be wound up by the Court 
{vide sec. 162) : — 


(i) If the company has by special resolution resolved that the 
company be wound up by the Court. 


Such a step is very rare, as in such a case the matter can be more easily done 
by special or extraordinary resolution for a voluntary winding up. 


(ii) If default is made in filing the statutory report or in holding 
the statutory meeting. 

Under the provisions of sec. 77 sub-sec. 1, every company is bound to hold a 
statutory meeting within six months from the date of the commencement of busi- 
ness to consider the statutory report, as prepared under the provisions of sub-sec. 3 
of the said section. If such statutory meeting is not held within the prescribed 
time, any shareholder, on the expiration of fourteen days from the last day on 
which meeting ought to have been held (vide sec. 106 cl. b), may apply to the Court, 
for an order of winding up. No one except a shareholder can apply on this 
ground and the power of the Court is discretionary. 

(iii) If the company does not commence its business within a year 
from its incorporation, or suspends business for a whole year. 

This is also a right that can be exercised by a shareholder. The power is, 
discretionary with the Court and will not be exercised if the delay is satisfactorily 
accounted for and indicates no intention not to carry on the business. (y) 


Where the company has stopped some parts of the business and not 
others(z) and where a company has become amalgamated with another (a), there is 
no case for winding up under this clause. 


(iv) If the number of shareholders is reduced in the case of a 
private compain 7 below two or, in the case of any other company, below 
seven. 


This is a statutory restriction (vide sec. 5) und relief for violation of this condi- 
tion may be prayed for by any member. In this case it is n ot ne c essary, as in 

(y) Metropolitan Railway, 17 L,.T. 108 ; Middlesborough Assembly &c ., 14 C D. 

104; Murlidhar db Bengal Steamship Co I.b R. 47 Cal. 6:>4. rQ „ 

(z) Norwegian Iron Co. 35 Beav. 223 ; Patent Bread (o., 14 W.R. /87 ; 
Thellusson v. Valentin , (1907). 2 Cli. ! ; New Gas Co., 5 C D. 703. 

(a)* National Finance Corp.* 14 L.T. 749. 
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other cases, that the contributory should have held the shares for at least six 
months [sec. 106 cl. («)]. 

(v) If the company is unable to pay its debts. 

(vi) If the Court is of opinion that it is just and equitable that the 
company should be wound up. 

When a company is unable to pay its debts it is primarily the 
creditor who is entitled to apply. But sec. 166 indicates that a contribu- 

Who can a 1 tory a * so ma ^ a Pl^y* And contributory may have 
locanappy. substantial reasons to ask for a winding up when the 
company is already practically insolvent, for a prompt winding up 
might reduce the liability of the contributory. 


But a Court is always reluctant to act on the application of a 
contributory unless strong grounds are shown, for the Act creates a 
domestic tribunal in the general meeting of the company for adjustment 
of the rights as between members, and it is the policy of the law that 
the Court will not interfere with the domestic tribunal except for strong 
reasons.(b) 


When company 
is unable to pay 
debts. 


A company is deemed to be unable to pay its debts 
under sec. 163 : — 


(i) if a creditor, by assignment or otherwise, to whom the company is 

indebted in a sum exceeding live hundred rupees then due, has 
served on the company, by causing the same to be delivered by regis- 
tered post or otherwise at its registered office, a demand under his 
hand requiring the company to pay the sum so due and the company 
has for three wrecks thereafter neglected to pay the sum, or to secure 
or compound for it to the reasonable satisfaction of the creditor ; 
or 

(ii) if execution or other process issued on a decree or order of any Court in 

favour of a creditor of the company is returned unsatisfied in whole 
or in part ; or 

(iii) if it is proved to the satisfaction of the Court that the company is 

unable to pay its debts, and, in determining whether a company is 
unable to pay is debts, the Court shall take into account the contin- 
gent and prospective liabilities of the company. 


Cl. (iii) is a general clause covering all cases where the Court is 
satisfied that the company is unable to pay its debts, and on this ground 
any creditor can apply . 

Cl. (i) and (ii) provide for special cases where it is not necessary 
to establish as a fact that the company is really insolvent. All that is 
, necessary to be proved under cl. (i) is that the company 

catlonand coutri- has neglected to pay the debt or secure or compound 
butory’s appli- for it within three weeks after a formal demand or 
cation. (ii) that execution against the company has been 

(b) Pioneer Bank , I.L.R. 3 Bom. 16 ; Murlidhar v. Bengal Steamship Co., 
I.L.R. 47 Cal. 654. 
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returned unsatisfied in whole or in part. In these cases only the 
creditor whose claim is thus unsatisfied is entitled to apply. 

There is an important distinction between a contributory’s appli- 
cation and a creditor’s application. In the former case the Court 
exercises judicial discretion and will not make an order except in a 
strong case, (c) 

On a creditor’s petition, on the contrary, the Court is ordinarily 
bound to make a winding up order if a valid debt is established and not 
satisfied or where insolvency is established, (d) But winding up is 
primarily in the interest of creditors and the applying creditor is only 
a representative of the class. If the majority of creditors is therefore 
against it the Court may refuse the application, (e) The Court will not 
grant the application where there is a bona fide dispute as to the debt (f) 
nor where the petition is not bona fide for a winding up but is made 
onty to exert pressure on the company, (g) In such a case the company 
can also apply successfully for an injunction to restrain the creditor 
from proceeding with his application, (h) Absence of assets cannot be 
pleaded by the company against an order for winding up. 

Cl. (vi) of sec. 162 gives a wide discretion to the Court to order 
a winding up if it considers it just and equitable for any reason other 
than those mentioned before. Such reasons need not 
able” Clause Ult be ejusdcm generis with the others enumerated, (i) But 
the grounds must be of like magnitude with those 
specified in the other clauses, (j) Thus orders have been made (i) where 
the substratum of the company is gone i.e, the main purpose for which 
it was incorporated has become impossible or (ii) where there is a 
complete deadlock in its management or (iii) where the company was 
organised to carry out a fraud or an unlawful purpose (k) or (iv) where 
there has been gross mismanagement and misapplication of funds by the 
management, who control the company, so as to make ordinary reme- 
dies by a person interested unavailable or (v) where the company is a 
“ bubble company ” or (vi) where the petitioner is entitled by the Articles 
to have the company wound up in the contingencies that have happened, 
(l) It has also been held by the Judicial Committee that a company 
can be wound up under this clause when there was no reasonable 
prospect of the companv being carried on at a profit in the future. 

(c) European Life Ass. Soe., 9 Eq. 122 ; Planet Building Society, 14Eq.441, 
Buckley op cit. p. 310-311 ; In the matter of Mahamandal etc . I.L.R. 39 All. 334 ; 
Murlidhar v. Bengal Steamship Co., I.L.R. 47 ChI. 654. 

(d) Per Lord Cranworth, Bowes v. Hope Insurance, 11 H.L C. 389. 

(e) Cri gglestone Coal Co., (1906), 2 Ch. 337 ; Uruguay Central Railway, 11 C.D. 
372 ; Great Western Coal Co., 21 C.D. 769, 

(f) Catholic Publishing Co., 2 De G. J. & S. 1/6 Lord Wharfg. Co. 35 Beav. 37 ; 
Tulsidas v. Bharat Chand d' Co., I.L.R. 39 Bom. 47 ; The Company v. Rameswar, 
23 C.W.N. 844 where suits in which creditor’s rights were disputed were pending 
and proceedings were stayed. 

(g) Re A. Co., (1894) 2 Ch. 349. 

(h) Cadiz Waterworks Co v. Barnet . 19 Eq. 183; Niger Merchants Co. v. 
Capper, 18 C D. 557n ; Cerclc Restaurant, 18 C.D. 555. 

(i) Amalgamated Syndicate , (1897), 2 Ch. 000 ; Chic Ltd ., (1905), 2 Ch. 345 ; 
Melson & Co. (1906), 1 Oh 841. ( 1 9241 A C. 783. 

(j) Cowas v. Nath Singh Co., 59 I C. 524. 

(k) But mere fraud in promotion or fraudulent representation in the prospec- 
tus is not a sufficient ground, for the majority of shareholders may waive the fraud 
which affect them alone ; Oriental Navig . Co., 49 Cal. 399. 

(l) Buckley, op. cit., pp. 315-318. 
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But where a petition for .winding up wa« ndt investigated on its merits, as to 
whether there was a valid ground for making a winding up order, but the, 'Judge 
directed a meeting of shareholders to be held and there was. a considerable 
majority of them at the meeting who voted for winding up and then made the 
winding up order, it was held that this was not a sufficient ground for making the 
winding up order, (in) The mere fact that the applicants apprehend loss from 
further working of the company is not a sufficient ground, (n) 


In considering whether a company is unable to pay its debts, the 
Court is bound to take into consideration actual as well as contingent 
and prospective liabilities [sec. 163, cl. (iii)J. This 
to *be consi- lieS means only liabilities already incurred , e.g. under 
dered. existing contracts and not possible future liabilities, (o) 

In cases under cl. (iii) it will be necessary to establish 
that existing and possible assets would be insufficient to pay present 
dues and contingent and prospective liabilities. In cases under cl. (i) 
and (ii) it is no answer, however, to say that if all assets are realised 
tlaere would be enough to pay all debts. It is enough that for the time 
being the assets are so locked up that the company is not able to meet 
current demands, and there is what is called a 'commercial insolvency .’ 


The Court in the above section means the High Court of Judicature 
under whose jurisdiction the company is situated (vide sec. 3) or any 
other District Court duly authorised. No District 
Court iCt '° M ° f Court has yet been so authorised, under the Act, in 
Bengal. In Assam the Judge of the Assam Valley 
District and the District Courts of Cachar and Sylhet have been autho- 
rised under this section. The Court must be moved by a petition by a 
person entitled to make it under sec. 166. 


Who Can Apply 


Under section 166 an application to the Court for the winding up 
of a company can be presented (a) by the company , or (b) by creditor 
or creditors including the contingent and prospective creditor, (c) contri- 
butory or contributories, (d) by the Registrar. 

A contributory cannot apply unless, (l ) the number of members 
is reduced below two in the case of private companies and below seven 
in the case of other companies ; (2) the shares in respect of which he 
is a contributory were registered in his name for at least six months 
during the 18 months before the commencement of the winding up or 
have devolved upon him through the death of the holder. 

The Registrar who has been given the power to apply under the 
amending Act of 1936 can only apply if from tbe financial condition 
of the company as disclosed in the balance-sheet or from the report 
of an inspector appointed under section 138, it appears that the company 
is unable to pay its debts ; and he can in no case apply without the 
previous sanction of the Government which sanction will not be given 
without giving the company an opportunity of being heard. 

(m) Oriental Navig. Co., supra. 

(«) In the matter of Mahamandal etc. % IX.R. 3?) All. 334. 

(o) British Equitable Bond C orp. (1910), 1 Ch. 574, 579; European L%fe Ass. 
Soc., 9 Eq. 122. 
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Voluntary Winding Up 


In order to effect a voluntary winding up, the company is required 
to pass an extraordinary or special resolution , except in the case provided 
. in sub-sec. (ll of section 203. An extraordinary resol u- 

resolu^ioii iary ** on only when the company cannot by 

reason of its liabilities continue its business [.see sec. 203, 
sub-sec. (3)]. Otherwise it should be done by special resolution. 
When the company is required to be liquidated by any extraordinary 
resolution in an emergency the notice of the meeting should be very 
carefully drafted. The notice may be drafted in the form as given in 
Form No. 36 in App. B. 

In giving the notice, care must be taken that the regulations of 
the company as regards issuing of notices have been complied with. 

The resolution is required to be passed in the manner as prescribed 
by sec. 8 1 ( 1 ) which runs thus : — 


“A resolution shall be an extraordinary resolution when it has been passed 
by a majority of not less than three-fourths of such members entitled to vote as 
are present in person or by proxy (where proxies are allowed) at a genera] meeting 
of which notice specifying the intention to propose the resolution as an extra- 
ordinary resolution has been duly given.” 

Hence, a bare majority will not do in passing such a resolution. 
When the resolution has been passed without any poll being demanded, 
the minute should show that the Chairman “declared that the resolution 
was carried.” 


Copy of such extraoidinary resolution should also be filed with 
Copy to the Registrar. 

Registrar. 


Special 

resolution. 


As to winding up by special resolution, it can be done in any case, 
whether the company is solvent or insolvent. When the company 
intends to pass a special resolution, the notice convening 
the meeting of which 21 days previous notice must be 
given should state that the meeting is called to consider 

and if thought fit to pass the following resolution, e.g. that the 

Company I,d. be wound up voluntarily, and that and be 

and they are hereby appointed liquidators” ; or it may be framed more 
generally, e,g. “lor the purpose of considering and, if thought fit, passing 
as a special resolution a resolution for the voluntary winding up of the 
company and appointing liquidators.” II the resolution is passed at 
the meeting the winding up will thereupon commence. 


The regulations of the company as to the issuing of notices should 
also be followed in convening the meeting to pass such a special 
resolution. The resolution shall be passed in such manner as is 
necessary in case of other special resolutions (see supra p. 157) and a copy 
should be sent to the Registrar under the provisions of sec. 82 of the 
Act. 


The voluntary winding up shall be deemed to commence at the 
Commencement °f the Passing of the resolution either extraordinary 

of winding up. or special, ( vide sec. 204). 
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Under the provisions of sec. 206 a notice of special or extra- 
ordinary resolution for winding up of the company is required to be 
A , . given within ten days from the passing of the same by 

of resoluUoii 1 ! advertisement in the local official Gazette and also in 
some newspaper (if any) circulating in the district where 
the registered office of the company is situate. A fine not exceeding 
Rs. 50/- a day during which the default continues is prescribed for non- 
compliance with the requirements of this section. 


The notice of the special or extraordinary resolution to wind up 
a company may be given in the newspapers in the form as given in 
Forms No. 53 and 54 respectively in App. B. 


Kinds of Voluntary Winding Up 


As already mentioned the amendment of 1936 now makes a 
distinction between two kinds of voluntary winding up : the members 
voluntary winding up and the creditors' voluntary wind - 
Members’ /,/# u p. The new section 207, which reproduces section 

iag U «p aiy Wlnf 230 of the English Act of 1929 lays down the procedure 
preliminary to initiating the members' voluntary winding 
up. Under that section the directors are required in the first place 
to make a declaration verified by an affidavit to the effect that they 
have made a full enquiry into the affairs of the company, and that having 
so done the 3 T have formed an opinion that the company will be able to 
pay its debts in full within a period not exceeding three years from the 
commencement of the winding up. 


Secondly . the declaration must be supported by a report of the 
company’s auditors on the company’s affairs. 

And, thirdly , such declaration together with the auditor’s report 
must be delivered to the Registrar for registration before notices of 
the general meeting for the winding tip of the company are issued. 


It is only where a resolution for winding up is preceded by such 
declaration that the procedure laid down in the following sections 
viz., sections 208-208E shall be applicable to the winding* 
up. In all other cases of voluntary winding up which 
would be creditors' voluntary winding up, sections 209- 
209H lay down the procedure to be followed. 


Creditors’ volun- 
tary winding up 


The fundamental distinction between the two kinds of voluntary 
winding up is that the members’ winding up proceeds on the footing 
that the company is solvent, while if the company is insolvent the 
procedure in the creditors’ winding up must be followed. 


Winding Up Subject to Supervision of Court 


This is in essence a voluntary winding up and commences, as in 
the former case, from the date of the Resolution, whether special or 
extraordinary as the case may be, with this special feature that the 
Court has jurisdiction to appoint an additional liquidator and usually 
does so, upon application by a creditor or contributory. Further, a 
supervision order has the effect of staying all suits and proceedings 
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against the company and confers full authority on the Court to exercise 
all powers, which it would have in the case of a compulsory winding up. 

Procedure in Winding Up by Court 


Who can apply, As alread ^ stated, under sec. 166 an application for 

winding up may Lie made 

{a) by the company, 

(b) by any creditor or creditors including any contingent or pros- 

pective creditor or creditors, 

(c) by any contributory or contributories, 

or by all or any of these parties, together or separately, or 

(d) by the Registrar. 

This statutory right cannot be taken away by any provision in 
the Articles.(p) 

Applications by the company are rare, but there may be cases where 
the best course for the Directors is to apply for a compulsory order, 
e.g. when the company has become totally insolvent or where due to a 
serious fraud or misconduct having come to light, there is no prospect 
of a voluntary winding up being tolerated. Vide Re ('ity Equitable Fire 
Insurance Co. 


A creditor cannot apply on the ground that the statutory report 
has not been filed or that the statutory meeting has not been held 
[Proviso (/;)_]. 


Contingent and 

prospective 

creditors. 


Contingent creditors are those to whom sums will become due on 
the happening of a contingency. Prospective creditors apparently 
include only persons to whom no debt is presently 
payable but to whom a debt will necessarily be payable 
in course of time, such as the landlord in respect of 
rents not yet due, holders of Bills of Exchange or huti- 
dis before the due date and other persons to whom money would be 
payable at a future date under a contract. (q) The Court shall not how- 
ever give a hearing to a petition of winding up by a contingent or pros- 
pective creditor until adequate security for costs have been given and 
until a prima facie case for winding up has been established to the 
satisfaction of the Court (sec. 166. cl. c). 


But a person who will probably be a creditor at a future date is 
not a creditor. A garnishor of a debt due from the company to another 
is not a creditor of the company because the garnishee order does not 
vest the debt in the garnishor, (r) 

A debenture holder to whom there was a direct promise to pay is entitled to 
Debenture apply, hut not the holder of a debenlure stock in which there 

holders. is no independent covenant to pay. In such cases the application 


(p) Peverit Gold Mines , (1893), 1 Ch 122. 

(q) See Buckley, op. cit p. 368. 

(r) Chatterton v, Watney, 17 C.D. 259 ; Norton v. Yates , (1906), l K.B. 112 ; 
Cairney \ Back, (1906), 2 K.B. 746. 
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can be made only by trustees of the debenture, (s) But debenture-holders 
usually have the power under the terms of the debenture bond to have a receiver 
appointed and the Court will not usually order winding up on his application until 
the special remedy failed to give relief (t) A bare legal owner of a debt cannot 
apply without joining the beneficial owner, (u) A claim for unliquidated damages 
would not support a petition. It must first be established and amount ascertained 
by suit, (v) 

A shareholder de jure who has not been registered by the default of the 
Company in not obeying an order of the Court can apply ; but not a person who 
was entitled to an allotment but has been improperly refused 
allotment, (w) The holder of a share-warrant to bearer whose 
name is not on the register cannot apply (x) A shareholder in 
arrear of calls can apply if he pays the call in Court, (y) A paid 
up shareholder (z) and a past member (a) as well as executor of a deceased share- 
holder whose name has not been registered (b) can apply. 


Shareholder 
de jure. 


The petition must be in the form pi escribed by rules of the High 
Court, and the detailed procedure laid down there must be followed. 

These rules are substantially the same in all the 

Procedure in High Courts. For rules of the Calcutta High Court 
Court. \ A* k 

see Appendix A. 


The proceedings in Court in winding up are in the nature of 
proceedings in rein. The pei son who applies does so on behalf of all 
creditors and contributories (d). Tlieie is piovision 
the^)rder° UUCl ^ therefore for adequate advertisement to enable all 
* persons interested to come and take part in the proceed- 

ings. If the petitioner seeks to withdraw, any other creditor may come 
forward and prosecute the petition and when the petition is successlul 
and an order is made for winding up, it operates in favour of all 
creditors and contributories (sec. 167). The final order in winding up 
(sec. 194) declaring the company dissolved is binding on all the woild, 
and altogether extinguishes the personality of the corporation. 


The winding up of a company by the Court is deemed to commence 
at the lime when the petition is presented (sec. 168). The date is 
important for many purposes. At any time after the 
presentation of the plaint and before the winding up 
order has been made, the Court may on the application 
of any creditor or contributory restrain f urther proceed- 
ings in any suit or proceeding against the company 
upon such terms as the Court thinks fit (sec. 169) and 


Commencement 
of wintljng up. 

Restraint and 
suspension of 
suits &c. 


(s) Dunderland Iron Co., (1909), 1 Ch. 446 ; Olathe Silver Mining Co . 27 C D 

278. 

(t) See Exmouth Docks, 17 Kq. 181. 

(u) Ex parte Cutley , 9 CD. HO 7 ; Ex parte Dearie , 14 Q.B.D. 184. 

(v) Bank of South Australia , (1895, 1 Ch. 578. 

(w) Patent Steam Engine Co., 8 C.D. 464 ; Re A Co., (189-1), 2 Ch. 949. 

(x) Buckle v. (11th Ed.) p. 969. 

(y) Diamond Fuel Co., 19 C Jl. 400. 

(z) See supra p. 

(a) See supra pp. 

(b) Norwich Yarn Co ., 12 Beav. 966. 

(d) See Qriggle stone Coal Co ., (1906), 2 Ch. 927. 
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when a winding up order has been made , and also where before such order 
a provisional liquidator is appointed no suit or other proceeding can be 
proceeded with or commenced against the company except by leave of the 
Court and subject to such terms as the Court may impose (sec. 171). 

The principle of these sections is to ptevent a multiplicity of legal 
proceedings in respect of the company. The Court which has seisin of 
the winding up has to deal with all the assets and liabilities of the 
company, realise the assets and adjust out of them all claims of creditors 
and contributories. And for this purpose the Court has jurisdiction to 
decide on all claims against the company and to institute suits or 
proceedings against persons liable to the company. It is desirable 
therefore that all claims against the company should be adjusted by the 
Court in the winding up proceedings. The principle is the same as in 
Bankruptcy. 

But there are cases in which it may be desirable to allow suits 
or proceedings against the company and the Court will grant leave 
under sec. 171 or refuse to restrain proceedings 
under sec. 169 in such cases. Thus where a suit 

is brought against a third party to which the company 
is a necessary party, Iea\e will be given on the plaintiff 
undertaking not to enforce decree against the 

A mortgagee's suit for foreclosure (f) or a suit for any relief 
which cannot be obtained in winding up proceedings, (g) suit for 
damages (h) or specific performance (i) and other similar suits have 
been permitted to proceed, (j) Leave to proceed to sue does not 
necessarily imply leave to execute a decree obtained. Fresh leave 
must be obtained, (k) An application for rectification of register 
under sec. 38 after the winding up order can only be made by leave.(l) 

When an application for liquidation has been made, the Court may 
in a proper case appoint a provisional liquidator, Tsec. 175 cl. (2)| at any 

. . . time after the presentation of a petition and before the 

Liquidator. winding up order. When a company which has suspend- 

ed business is commercially insolvent, such appoint- 
ment is properly made, (in) Such order is however not to be made in 
ordinary cases without notice to the company. 

Section 169 sub-section (3) now provides that upon an order for a 
winding up a notice shall be given of the order to the official receiver 
Interim custod aiK ^ under section 178 A the official receiver shall forth- 
of Court. CUS ° y with become the official liquidator of the company and 
act as such until his continuance as such is terminated 
by an order of the Court which will ordinarily he when an official 
liquidator has been appointed under section 175. The official liquidator 

(e) McEtven v. London Bombay Bank , 15 L.T. 495 : Marine Investment Co., 
14 L.T. 535 ; Hall v Old Talargoch etc., Co . 3 C D. 749, 

if) David Lloyd & , 6 C..D. 339. 

(g) Buckley, op. cit , p. 308 Jawahir Singh, 47 I.C. 1005, 

(h) Wyley v. Exhall Mining, 33 Beav. 539. 

(i) Thomas Plate Glass, 11 Eq. 248. 

(j) For other cases see Buckley, op. eit , p. 357 seq. 

(k) Iswardas v, Dhanjisha , I.L.R. 16 Bom. 644, 

(l) Onward Building Soc., (1898), 2 Q B 463. 

(tn) People's Bank v. N a rain Das $ 21 I C. 577. 


Where suits 
allowed after 
winding up 
commenced. 

company, (e) 
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is required immediately upon the making of the winding up order to take 
the books, documents and assets of the company into his possession. 
This provision removes an anomally in the law as it stood before the 
amendment of 1936 which left a gap between the winding up order and 
the effective appointment of an official liquidator during which the 
Court was supposed to be in possession but without any means to exer- 
cise any acts of possession. 

The winding up order is required to be filed with the Registrar 
under section 172 within a month of such order. The duty of filing is 
imposed both upon the petitioner for winding up and on the company. 
When the order is filed with the Registrar he is required to make a 
minute thereof in his books and notify in the Gazette. The making of 
this order is also deemed to be a notice of discharge to the servants of 
the company except where the business of the company is continued. 

The Court is given a wide discretion in the matter of dealing with 
the application by sec. 170. It may dismiss the application, adjourn the 
Powers of Court hearing, make any interim older or any other order that 
it deems just. On an application by a contributory the 
Court can, in the exercise of judicial discretion, refuse to make a wind- 
ing up order.(n) On the application of a creditor, however, the autho- 
rities are clear that where the circumstances entitle a creditor to apply, 
the Court cannot refuse to make the winding up order except where the 
majority of creditors are against it. (o) Under sec. 174 the Court will 
have regard to the wishes of creditors. 

Adjournment may be granted for sufficient reason but should not 
be granted if it can be avoided. 

The only persons entitled to be heard on a petition for winding up 
or entitled to appeal are the company, its contributories and creditors 
(including prospective and contingent creditors). No other person can 
appear. 

As regards costs and apportionment thereof between several parties, 
see Buckley’s Companies Act, p. 352 et seq . Sub-sec. 2 enables the Court 
Cogts in some cases to order the costs to be paid by the per- 

sons responsible for the default e.g. Secretary, Manager, 
Directors, etc. As these persons are not entitled to appear in the cause, 
it would seem they are entitled fo be heard only on the question of costs 
before the Court can make an order against them. 

Even after making a winding up order the Court can stay further 
proceedings in winding up if it is satisfied upon the petition of a credi- 
winding tor or contributory that proceedings ought to be stayed 
U p (sec. 173). In doing so the Court will no doubt have 

regard to the wish of the majority of creditors (sec. 174) 
but would not be bound to follow it. This includes a power to allow a 
a resumption of business.(p) Such an order is often needed 
Resumption of when there are promising proposals afoot for an arrange- 

business. meat with creditors under sec. 153, or for reconstruction 

of the company. 

(n) Buckley, op, cit., p. 349 

(o) Bradford Navigation Co 5 Ch. 000 ; South Indian Mills v. Shivlal 
IJb.R. 40 Mad. 7c6. 

(p) Buckley, op, cit. , p. 361. 
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, ‘* r ^pfk>iiitineiit of - Official Liquidator : — Upon a winding up order 
liquidator, being made the Court proceeds forthwith to appoint a 

' liquidator (sec. 175). 

Statement by Director! 

Section 177A now requires that immediately after the winding up 
order or even before such order where a provisional liquidator has been 
appointed, the directors and other persons specified in that section must 
- submit a statement regarding the position of the company. 

Section 177A runs as follows : — 

'M77A. (I) Where the Court has made a winding up order or appointed an 
official liquidator provisionally, there shall, unless the Court thinks fit to order 
otherwise and so orders, be made out and submitted to the official liquidator a 
statement as to the affairs of the company verified by an affidavit and containing the 
following particulars, namely 

(a) the assets of the company, stati ug separately the cash balance in hand 
and at the bank, if any ; (b) the debts and liabilities ; (c) the 

name§, residences and occupations of the creditors, stating separately 
the amount of secured debts and unsecured debts, and in the case of 
secured debts particulars of the securities, their value and the dates 
vthen they were given ; (d) the debts due to the company and the 

names, residences and occupations of the persons from whom tfhey are 
due and the amount likely to be realised therefrom. 

(2) The statement shall be submitted and verified by one or more of the 
persons who are at the relevant date the directors and by the person who is at that 
date the secretary, manager or other chief officer of the company, or by such of 
the persons hereinafter in this sub-section mentioned as the official liquidator, 
subject to the direction of the Court, may require to submit and verify the state- 
ment, that is to say, persons — 

(a) who are or have been directors or officers of the company ; 

(b) who have taken part in the formation of the company at any time within 
one year before the relevant date ; 

(c) who are in the employment of the company, or have been in the employ- 
ment of the company within the said year, and are in the opinion of the official 
liquidator capable of giving the information required ; 

(d) who are or have been within the said year officers of or in the employ- 
ment of a company, which is, or within the said year was, an officer of the com- 
pany to which the statement relates ; 

(:t) The statement shall be submitted within twenty-one days from the 
relevant date, or within such extended time as the official liquidator or the Court 
may for special reasons appoint. 

(4) Any person making or concurring in making the statement and affidavit 
required by this section shall be allowed, and shall be paid by the officialliqui- 
dator of provisional liquidator, as the case may be, out of theasaeta of the company, 
such coats and expenses incurred in and about the preparation and making of the 

34 
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statement and affidavit as the official liquidator may consider reasonable, subject to 
an appeal to the Court. 

(5) If any person, without reasonable excuse, knowingly and wilfully makes 
default in complying with the requirements of this section, he shall be liable to a 
fine not exceeding one hundred rupees for everyday during which the default 
continues. 

(6) Any person stating himself in writing to be a creditor or contributory of 
the company shall be entitled by himself or by his agent at all reasonable times, 
on payment of the prescribed fee, to inspect the statement .submitted in pursuance 
of this section, and to a copy thereof or extract therefrom. 

(7) Any person untruthfully so stating himself to be a creditor or contri- 
butory shall be guilty of an offence under section 182 of the Indian Penal Code 
and shall, on the application of the liquidator or of the official receiver, be punish- 
able accordingly. 

(8) In this section the expression "the relevant date" means, in a case where 
a provisional liquidator is appointed, the date of his appointment, and, in a case 
where no such appointment is made, the date of the winding up order.’* 


Liquidator’s Report 

After the statement tinder section 177A has been filed the official 
liquidator is required to prepare and submit a preliminary report under 
section 177B within four months or with the leave of the Court within 
six months of the order for winding up containing the following : — 

(a) as to the amount of capital issued, subscribed, and paid up, and the 
estimated amount of assets and liabilities, giving separately under the heading of 
assets particulars of : — 

(i) cash and negotiable securities ; 

(ii) debts due from contributories ; 

(iii) debts due to and securities, if any, available to the company ; 

(iv) moveable and immoveable properties belonging to the company ; 

(v) unpaid calls ; and 

(b) if the company has failed, as to the causes of the failure ; and 

(c) whether in his opinion further inquiry is desirable as to any matter 
relating to the promotion, formation, or failure of the company, or the conduct of 
the business thereof. 

Sub-section (2) provides for a further report if the official liqui- 
dator thinks fit regarding the manner ill which the company was formed 
and whether any fraud has been committed in its promotion or forma- 
tion or since the formation thereof or any other matter which it is 
desirable to bring to the notice of the Court. 

- For procedure for making reports by the Liquidator see rules 
109-111 of the Calcutta High Court Rules. 

This preliminary report is required to be submitted only by the 
official liquidator and not by the provisional liquidator for the section 
speaks of a case where the winding up order has been made, after 
which the provisional liquidator ceases to function. Where no official 
liquidator has been appointed it would seetii that the official receiver 



disclaimer op assrts 


267 


who by virtue of section 1 71 A becomes the official liquidator has got 
to make a report under this section. 


liquidator's Control and Disclaimer of Assets 


The official liquidator as well as the provisional liquidator has, 
however, to take into his custody or assume control of the assets of the 
company which are to be deemed to be in the custody of the Court as 
from the date of winding up order. (Sec. 178) 


The liquidator’s dut 3 r to take charge of the assets of the company 
has now been made subject to his right to disclaim any property on 
behalf of the company under section 230A. Under this section when 
the liquidator finds that an 3 y land belonging to the company is burdened 
with onerous covenants or any shares or stock in companies or 
unprofitable contracts are of a character which are not readily realisable 
by reason of tbe obligation to the performance of any onerous act or the 
payment of any sum of money, the liquidator ma> T at any time within 
twelve months after the commencement of the winding up or where the 
liquidator does not know of the existence of the property at the time, 
within 12 months of his knowledge disclaim such property with the 
leave of the Court. On such an application to disclaim the Court will 
not make any order without giving notice to all persons interested. 


The procedure for such disclaimer and the safeguarding of the 
rights of persons interested is laid down in detail under sec. 230A. 


The T>owers of the official liquidator are given in sec. 179. It is to 
noted that these powers are all subject to the sanction of 
the Court, and unless the Court gives him 
power to act without such sanction in any 
matter under sec. 180, he cannot exercise any 
of these powers without such sanction. 


be 

Power and duties 
of liquidator. 


The function of the liquidator is to wind up the company, which 
means collecting and liquidating its assets including mone3 T pa\*able 1 > 3 T 
contributories and distributing them after deduction of costs and neces- 
sary expenses between creditors in the first instance and contributories 
afterwards. Even after the winding up the com pa m* retains its corpo- 
rate personality until it is dissolved under sec. 194 But after winding 
up it cannot function except through the liquidator. Sections 179 and 
181 give the liquidator the powers which are essential for the liqui- 
dator to function on behalf of the company and sec. 182 and 183 lay 
down some of the modes in which he should work. 


All the provisions of this chapter which have obvious analogies to 
proceedings in insolvency are directed towards making the process of 
winding up effective and final. 


The powers under section 179 are not exhaustive as is indicated b> r 
(t) which gives the liquidator residuary powers to do all such things 
as may be necessary for winding up the affairs of the 
Sec. 179 not company and distributing assets. The section outlines 
the nature of the powers to be exercised by the liqui- 


cl 


exhaustive. 


dator, e.g. to institute and defend suits in the name and on behalf of the 
company, tocarry on the business of the company with a view to speedy 
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and beneficial winding up thereof, to sell the property of the Company 
by public auction or private contract, to draw, accept or negotiate bills of 
exchange, hundis and promissory notes, to raise money on the security 
of the assets of the Company, to use the Company’s seal on any docu- 
ment whenever necessary, to prove, rank and claim in the insolvency of 
any contributory or to take out Letters of Administration to any deceased 
contributor. Section 181 enables the liquidator to obtain legal assis- 
tance where necessary by appointing ail advocate, attorney or pleader to 
act for him. 

All the acts of the liquidator are done by him as an officer of the 
Court and the exercise of his powers is subject to the supervision 
r . -a of the Court. Any person aggrieved bv his acts has 
on ro o our. p Qwer a ppjy to Court under cl. 5 of section 183 and 

the Court may make such orders as are necessary. 

Section 182 requires the Liquidator to keep proper books for 
recording minutes, accounts etc. By the amendment of section 182 by 
Accounts the ^ ct 1^36 it is now provided that the official 

liquidator is required to submit his account to the Court 
not less than twice in each year and the Court is required to have the 
accounts audited and the Court is further entitled at any time to 
require the production and inspection of books or accounts kept by 
the official liquidator. When the liquidator’s accounts are audited one 
copy of it is required to be kept in Court and the other copy is to be 
sent to the registrar for filing and each copy is to be open to inspection 
by any creditor or any interested person. 

Rule 87 of the Calcutta High Court Rules requires the accounts to be verified by 
an affidavit. Rule 88 further provides that the accounts are to be audited and passed 
by the judge. Having regard to the amendments in section 182 which by sub- 
section (B) provides for the verification and sub-section M) for audit and in parti- 
cular having regard to sub-section (a) that the audited accounts have to be filed it 
seems that this rule is now of little further importance though the Court has the 
power under sub-section (-1) to scrutinize the accounts if it thinks fit. 

The books required are prescribed by the rules of the High Court 
which leave it to the deseretion of the Judge to determine what other 
books should be kept. The rule in Calcutta is as follows : — (r. 100). 

“The Official Liquidator shall forthwith upon his appointment 
provide and keep proper books of account for the purpose of showing 

Books to be kept recei l )ts anc * payments of the company in its liquida- 
tion and of all such transactions and matters as may be 
necessary to furnish a correct record of his administration of the affairs 
of the company. In particular, he shall keep (a) a cash-book, in which 
shall be entered from day to day all receipts and payments, (b) a Ledger 
which shall include individual accounts of the contributories, in which 
every contributory shall be debited with the amount payable by him 
in respect of any call, and (c) a book to be called the “Record Book” 
in which shall be recorded all minutes, all proceedings had, and resolu- 
tions passed at any meeting of creditors or contributories, and all such 
matters other than matters of accounts as may be necessary to furnish 
a correct record of his administration of the affairs of the company.” 
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Committee of Inspection 

Under the amendments introduced by the Act of 1936, practically 
the first act of the Official Liquidator next after taking the assets ot the 
the company into his custody is to call a meeting of the creditors for 
the purpose of determining whether or not a committee of inspec- 
tion should be appointed. This is provided in section 178 A. The deci- 
sion of the creditors’ meeting regarding the committee of inspection is 
next to be laid before a meeting of the contributories. If the contribu- 
tories do not accept the decision of the creditors, the liquidator is to 
apply to the Court for directions as to whether there should be a 
committee of inspection and if so what should be the composition of the 
committee. (See Rules 112-115 of Cal. H. C. Rules). 

This committee of inspection is a new and important feature of 
the amended Act. Sub-section (4) of section 178 A provides that the 
committee shall consist of rot more than 12 persons being either credi- 
tors or contributories or their attorneys in such number or proportion 
as may be agreed upon by the creditors or the contributories or in case 
of difference between them determined by the Court. The committee 
has important functions to perfoun in supervising the work of liquida- 
tion and advising the liquidator. For this purpose they are entitled to 
inspect the accounts of the official liquidator at all reasonable times and 
are required to meet at least once a month, the meeting being called 
by the liquidator or failing him by any member of the committee. Under 
section 1 83 as amended the resolution of the committee of inspection 
has also to be taken into consideration by the liquidator in the adminis- 
tration of the assets of the company. 

Contributories 

List of contiibu- The 1]ext duty of the liquidator is to frame a list of 
tones. debts due by the company and a list of contributories. 

The list of contributoi ies is settled finally by the Court (sec. 384). 
But it is the duty of the liquidator to make out a list and file it in Court 
with an affidavit and then make an appointment with the Judge to settle 
it. 'l'lie procedure in this respect is laid down in the High Court Rules 
(see Rules 140 to 146 of the Calcutta High Court). Any person who is 
aggrieved bv the inclusion or exclusion of his name in or from the list 
may be heard in settling the list and, in a proper case, the Court will 
give permission to such person to establish his right by a proceeding 
under sec. 38 for rectification of register or by suit. 

The list of contributories is made out in two parts- the A list, 
which includes the members actually on the register at the commence- 
ment of the liquidation and the B list which contains the names of past 
members who have ceased to be members within a year from the 
commencement of winding up. The liability of members on the B list 
is contingent <>n the failure of the contributions from A contributories 
to satisfy all debts, (sec. 156), but the two lists may be made at the same 
time. Where a transfer has been made by X to Y and by Y to Z both 
in the course of the year X and Y will both be placed on the B list 
though the liability of X will only arise if the amount due oti the share 
is not realised from Y.(q) _______ 

(q) Kelhck v. Enthoven , L.R., 8 Q.B 458 ; Murton v. Bighatn* 1873, W.N. 220. 
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But there is nothing in the Act to prevent the liquidator from 
calling upon both X and Y simultaneously or calling upon Xand passing 
over Y. In either case, however, X has his remedy over against Y and 
can call upon him for indemnity (see Buckley, p. 336). 

Sec. 156 laj^s down the exact limits of the liabilities of 
contributories generally. Briefly they are as follows : — 


Liability of 
contributories. 


(!) The liability extends only up to the amount unpaid on the 
shares, or, in the case of a guarantee company, up to the amount* 
guaranteed (els. iv and v). 

(2) Members of a company such as policy-holder members of an 
Insurance Company who are by contract excluded from liability to 
contribute are not liable (el. vi). 

(3) Past members who have ceased to be members for a year or 
more are not liable [cl. (i)]. 

(4) Those who have ceased to be members within a year from the 
commencement of winding up are liable but their liability (i) does not 
extend to debts incurred after they ceased to be niem bers [cl. (ii)J nor 
does it arise (ii) until the Court finds that existing members are unable 
to pay the contributions required to be made by them [cl. (iii)J. 

Past members who are compelled to pay are entitled to indemnity 
against their transferees. 

Under the amended section 159(1) the liability of the contributories 
creates a debt pa 3 r able at the time specified in the calls made for them 
by the liquidator. This means that the liquidator upon winding tip 
acquires a new cause of action against the contributory as such which 
is different from all the liability of the contributory as a share-holder. 
So that, although the claim of the company may have become barred 
by limitation, the liquidator will nevertheless be entitled to realise the 
same money on a call made by him within a fresh period of three years 
from the call made by the liquidator. 

Under section 160 the liability of the contributory extends to his 
legal representatives on his death and under section 161 on bis assignee 
upon his insolvency. For the purposes of this liability under section 
160 the surviving coparcener of a contributory who is a member of the 
Mitakshara joint family is to be regarded as a legal representative. 

For a detailed treatment of the liability of past members, see 
Buckley, p. 332 seq. 

Assets end Liabilities 

Under the old rules of the Calcutta High Court the Official 
Liquidator was required to file a statement of assets of the company 
within three months. This has now been replaced by the statement 
by the Liquidator under sec. 177B (supra p. 266) and rules 109 to 111 
of the Calcutta High Court rules. 

The making of a list of debts of the Company and proof thereof 
are however still provided for b} r rules. The first step is an advertise- * 
List of debt* ment * n sucl1 manner as the Court shall direct (r. 128 
Cal. H. C. rules). Thereafter every creditor has to 
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prove his debt unless the Judge directs any debt to be admitted without 
prooL(r. 124). Rules 125 to 131 provide for the mode of proof and 
the investigation, acceptance or rejection of debts by the Liquidator. 
When the investigation is finished the Liquidator files a list of debts 
on affidavit (r. 132) which is followed by a hearing and settlement of 
debts by the Court (r. 132-137). 


After the list of debts is settled, the Liquidator will proceed 
to estimate the amount of the debt. In arriving at the correct figure 
for the settlement of debts, the Judge will decide in 
amouni'of debt eac ^ particular case if the cost of proving debts will be 
added to the principal and interest on the debt will be 
calculated up to the date of winding up the final settlement of the list 
of debts and claims shall be recorded in a certificate signed by the Judge 
(rules 134 and 135). 


The liquidation of the assets of the company include three steps (i) 
taking possession of all properties, (ii) selling the properties and 
realising all claims of the company including contri- 
Steps in billions from contributories and (iii) distribution of 

assets and adjustment of claims of creditors and 

contributories. 


case. 


Realisation of 
assets. 


It is not necessary to bring an action to recover property in any 
Where any money, property or document of the company is in the 
possession of any cont ributory, trustee , receiver , banker , 
agent or officer of the company, the Liquidator may 
apply to tiie Court for an order tinder sec. 185 calling 
upon him to sur lender such possession. The order will be made as 
a matter of course and anybody disobeying the order would be liable for 
contempt. This order like other ordei s of the Court should be execu- 
ted in the same way as a decree (see. 199-201). The money, property 
etc. must be shown to belong pritna facie of the company. No order 
will be made where the title of the company is disputed or where the 
person claims to hold under a charge or lien or otherwise adversely 
to the company. 


An auditor, not being an officer, cannot be proceeded against 
under this section to deliver books in his charge, (s) He may be 
ordered to produce books under sec. 195. 


Similarly in respect of debts due to the company by any contribu- 
tory other than a call, an order may be made under sec. 186 calling 
Balance order upon him to pay. In doing so the Court will allow 

<iidnLi e a set-off in respect of any sums due by the company to 

the contributory on any contract otherwise than in his capacity as a 
member of the company. This is called a balance order and may be 
made also in respect of calls due before the winding up. An order on 
a contributory to pay calls after winding up cannot be made under this 
section but can be made under sec. 187 and the amount of such calls 
cannot be set-off against any debts due by the company. The order 
is subject to appeal (sec. 202) but is otherwise conclusive and cannot be 
questioned in another suit (sec. 190). 

(r) Kit Hit l Tunnel . 16 C.D. 500. 

(s) Findlay v. Waddell, (1910), S.C. 670. 
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Apart from these special remedies the Liquidator can institute 
suits or other proceedings such as execution or a petition in insolvency 
on behalf of the company. Such suits or proceedings 
by are to be instituted in the name and on behalf of the 

a company [sec. 179, cl. (a)]Jt) Secs. 179 and 181 give 

the necessary powers. And sec. 198 provides that the Court has power 
to institute suits or other proceedings even in respect of matters for 
which summary remedies are provided in other sections. 

The High Court Rules provide for the mode of sale of properties, 
normally by public auction. The rules a|so lay down that the purchase 
money in sales are to be paid in such manner as 
e ‘ the Court directs and in the absence of any direction to 

the Liquidator or to his Bank account (Rule 160). 

Under section 188 the Court may order all payments or moneys 
due to the company to be paid to the account of the official liquidator 
liquidator’s duty in any scheduled Bank and tinder the new section 
with regard to 244A the official liquidator is bound to pay all moneys 
cash receipts & received by him into a scheduled Bank except where 
cash in hand. the Court for special reasons authorises him to have 
an account with any other bank and a stringent penalty is prescribed 
by sub-section (2) of that section for the liquidator who keeps any 
monej r exceeding Rs. 500/- for more than ten days in his hands without 
paying into the Bank. 

Further, under the new section 244B, if there are unclaimed 
dividends or undistributed assets in the hands of any liquidator, either 
official or otherwise, which have remained unclaimed for six months 
after being , payable, the amounts should be forthwith paid to the 
“Companies Liquidation Account” in the Reserve Bank together with 
a statement showing the particulars of the amounts and of the persons 
to whom such amounts are payable. Failure to comply with this 
section is punishable under sub-section (7). 

It is the duty of the liquidator to sell the properties with reason- 
able speed and realise the assets. But a hurried sale may sometimes 
be disastrous. The Court therefore is given power 
business ° U [sec. ^ to ella ^ e the liquidator to carry on 

asllU H& the business for some time if that is necessary for the 

pi*ofitable winding up of the company. But such power is given solely 
for the profitable winding up and the liquidator cannot carry on the 
business for any other purpose, e.g. for the sake of extra profit. 

In connection with the realisation of assets it may be necessary 
to proceed against directors, promoters, officers and others for damages 
or misfeasance and there may also be occasion tor 
Proceedings the exerc j se Q f extraordinary powers of the Court. 

Directors &c. These powers have been given to the Court for facilita- 

ting the progress of liquidation. 

Thus under sec. 195 the Court can summon any officer or other 
person known or suspected to have in his possessioti any property of the 

(t) Muhammad Yusuf v. Himalaya Bank, I.L. R. 18 All. 198; Hi re Winter- 
Mtom, 18 Q.B D. 446 
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company or supposed to he indebted to the company or any person 
whom the Court deems capable of giving information 
evfdence^ ° a concerning the trade, dealings and affairs of the 

sec. 195. ’ company. The Court after summoning him may 

examine him on oath and get him to sign his statement 
aud also require him to produce documents in his custody or power. 

* The powers conferred by the above sections are frequently 
exercised, e.g., (l) where the liquidator, from an examination of the 
Powers when books and papers of the company, or otherwise, has 

exercised reason to suspect that there may be some claim under 

sec. 215 (corressponding to sec. 235 of the Indian Act), 
the misfeasance section ; or (2) where he thinks there may be ground 
for taking proceedings for an action against promoters or others; or 
(3) where proceedings are pending against the company, and he desires 
to ascertain whether he can prudently proceed with or defend an action 
(Massey v. Allen , 9 Ch. D. 164 ; Re Contract Corpit , Ex parte Bateman ; 
(1867), 15 W.R. 245 ; Metropolitan (Brush) Electric &c . Co. (1885), 
51 L.T. 817 ; (4) where the circumstances in which a person became 
h member, or ceased to be a member, are material ; (5) where a contri- 
butory cannot be found or is in default. 


“The object of the examination is to get information to enable the 
Court to determine what course ought to be followed with reference to 
some matter or some claim in the winding up. Greys Brewery Co. (1883), 
53 Iy.T.Ch.262. 

“The object is discovery. There need not be any specific issue or 
dispute pending, (lament's Case, 13 Kq. 17 n ; Gold Go. 12 Ch. Piv. 77 ; 
but the Court is bound to see that the inquisitorial powers given bv the 
section are not used for vexation or oppression. Heirons (\ ase , 15 Ch. 
I). 142.” (u) 


Public exami- 
nation of Direc- 
tors &c. Sec. 1 00. 


Sec. 196 provides for what 
public examination of directors, 
The section runs as follows : — 


is known as 
promoters etc. 


100, (I) When an order has been made for wimling-up a company by the 

Court, and the official liquidator has applied to the Court staling that in his opinion 
a fraud has been committed by any person in the promotion or formation of the 
company or by any director or other officer of the company in relation to the 
company since its formation, the Court may, after consideration of the application 
direct that any person who has taken any part in the promotion or formation of the 
company, or has been a director, manager or other officer of the company, shall 
attend before the Court on a day appointed by the Court for that purpose, and be 
Publicly examined as to the promotion or formation or the conduct of the business 
of the company, or as to his conduct and dealings as director, manager or other 
officer thereof. 

(2) The official liquidator shall take part in the examination, and for that 
purpose may, if specially authorised by the Court in that behalf, employ such 
legal assistance as maybe sanctioned by the Court. 

(u) Palmer: Comp. Precdts : Part II, 13th Edition, pp. 060,661. 

35 
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(\) Any creditor or contributory may also take part in tlie examination either 
personally or by any person entitled to appear before the Court. 

(4) The Court may put such questions to the person examined as the Court 
thinks fit. 

(5) The person examined shall be examined on oath, and shall answer all 
such questions as the Court may put or allow to be put to him. 

(f>) A person ordered to be examined under this section may at his own cost 
employ any person entitled to appear before the Court, who shall be at liberty to 
put to him sncli questions as the Court may deem just for the purpose of enabling 
him to explain or qualify any answers given by him : Provided that if he is, in the 
opinion of the Court, exculpated from any charges made or suggested against him, 
the Conrt may allow him such costs as in its discretion it may think fit. 


(7) Notes of the examination shall be taken down in writing, and shall be 
read over to or by. and signed by the person examined, and may thereafter be used 
in evidence against him in civil proceedings, and shall be open to the inspection of 
auy creditor or contributory at all reasonable times. 

(S) The Court may, if it thinks fit, adjourn the examination from time 
to time. 

(9) An examination under this section may, if the Court so directs, and sub- 
ject to any rules in this behalf.be held before any District Judge or before any 
officer of the High Court, being an official referee, master, registrar, or deputy 
registrar, and the powers of the Court under this section as to the conduct of the 
examination, but not as to costs, may be exercised by the person before whom the 
examination is held. 


Under 

Arrest of 
contributory. 


sec. 197 the Court can arrest a contributory about 
to abscond or remove or conceal property to avoid 
pa 3 T nient of calls and cause bis books, papers and 
property to be seized. 


All these powers are preliminary and ancillary to taking proper 
legal steps for the realisation of damages and other claims against 
proper persons. The claims will have to be pursued 
rules 1 * °* these by suits and in appropriate cases by orders under this 
chapter. These processes only furnish clues and afford 
evidence for the proper proceeding. 


When the debts have been estimated and an estimate of realisable 
assets have been made, the liquidator has to estimate whether and to 
Calls • sec 187 extent contributories should be called upon to 

pay. Then the liquidator applies to the Court to make 
calls under Sec. 187 . The order of the Court making the call can be 
executed as a decree (sec. 199 ). 


This is a nummary process which may be utilised in lieu of a suit 
for the money but is not the exclusive remedy . A suit and an application 
for calls under this section cannot however be proceeded with 
simultaneously. 

The Court has to exercise its discretion in making calls after tak- 
ing into consideration all the debts and realisable assets. If it thinks 
that the assets are sufficient to pay all debts, no call will be made. In 
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determining the amount of the call the Court has to take into consider- 
ation the probability that the whole of the amount called may not be paid . 
The call may be made at any time after winding up, on the basis of 
estimated assets and liabilities and the Court need not wait till other 
assets are realised. Generally speaking the call will be made so as to 
leave a balance as a margin of safety. The Court may order the 
payment to be made by instalments. 

The procedure for making calls is provided for by rules of the High Courts. 
Under the Calcutta High Court Rules (r. 147) a liquidator is required to obtain the 
sauction of the Committee of Inspection, if there is any. Where 
Rules relating theie is no such committee or if the committee decides against 

to calls. him, an application has to be made by the Official Liquidator to 

the Judge, for leave to make a call in the prescribed form, 
(r. 148). On the petition being admitted, the Judge shall fix a date for hearing, 
whereupon the notice of the appointed date shall be advertised by the Liquidator, 
which must be published at least fourteen days before the date of hearing. 
No individual notice need be served on the contributories, unless the Judge so 
directs. (R. 150) Every contributory is entitled to be heard in opposition to 
the application so that the Court may make the order after considering the 
objections, if any. After the order for call has been made, a copy thereof is 
required to be served by registered post upon each of the contributories together 
with a notice from the Official Liquidator specifying the amount of the balance due 
from such contributory, having regard to the provisions of the Act (Rule 151). 
At the time of making an order authorising a call the Judge shall give directions 
as to the time within which and the plac e where such call shall be paid. 
The payment of the amount due from such contributory may be enforced by order 
of the Judge to be made on summons by the liquidator, supported by an 
affidavit in the prescribed form (r. 152). A call made otherwise than in compliance 
with the rules is not binding. (v) 


In addition to the liability of the Directors as ordinary contributories, 
they may be under a further liability in companies where the liability of Directors 
is Iry the Memorandum declared to be unlimited. This can be 
Unlimited done under section 70 of the Indian Companies Act. And 

liability of a Limited Company if so authorised by the Articles may 

Directors. provide for such unlimited liability by a special resolution 

in accordance with sec. 71. Such provisions are rare Where 
they exist, however, the liability of the Director as a contributory is provided 
for under section 157. which lays down that in addition to his liability to contri- 
bute as an ordinary member, the Director shall be liable to make a further 
contribution as if he was at the commencement of the winding up a member of ati 
unlimited company. The liability extends to persons only so long as they are 
Directors. But, as in the case of past members, past Directors may also become 
liable under tne unlimited liability clause, provided that a past Director is not 
liable if he has ceased to hold office for a year or upward, nor is he liable for any 
debt or liability of the company incurred after he has ceased to be Director, and 
he is not also liable unless the Court deems it necessary to require that contribution 
in order to satisfy the debts and liabilities of the company, and costs, charges and 
expenses of the winding-up This liability can only be invoked when the ordinary 

(v) G irij anandan v. National Insurance , 44 I.C. 139. 
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liability of shareholders as contributories has been exhausted and the debts of 
company are still unsatisfied. 


Ail important head of the assets of the Company is the amount 
which can be recovered by the company for misfeasance 
claims^” 06 Erectors, Managers , Liquidators and other officers 

sec. 235 of the Company . Section 235 provides as follows : — 


Where in the case of winding up a company it appears that any person, who 
has taken part in the formation or promotion of the company or any past Director, 
Manager, or Liquidator or any past or present officer of the company has misapplied 
or retained or become liable or accountable for any money or property of the 
company, or been guilty of any misfeasance or breach of trust in relation to the 
company the Court may, on the application of the Liquidator or of any creditor or 
contributory, made within three years from the date of the first appointment of a 
liquidator in the winding up or of the misapplication, retainer, misfeasance or 
breach of trust as the case may be whichever is longer, examine in*o ihe conduct of 
the promoter, director, manager, liquidator or officer and compel him to repay or 
restore the money or pi'operty or any part thereof respectively, witli interest at such 
rate as the Court thinks just, or to contribute such sums to the assets of the com- 
pany by way of compensation in respect of the misapplication, retainer, 
misfeasance or breach of trust, as the Court thinks just. 

Sub-section 2 of the section provides that this liability is enforceable in 
spite of the fact that the offence in respect of which the officer is liable is a crimi- 
nal offence so that, except for this provision, the liability would have been 
unenforceable at Common Law. 


Scope of this 
section 


The official liquidator or any creditor or any contributory can 
apply under this section, (w) This section, however, does not create any 
itexv rights but provides only a summary remedy for 
enforcing rights which existed before winding up. And 
where the remedy, by ordinary suit, is barred by limita- 
tion it cannot be enforced by an application under this section. The 
article of the limitation Act applicable is article 36, and time runs 
from the date of misfeasance, (x) Action under. this section can only 
be taken against a Director or officer, as such. Anything clone by him 
during the period that he was a Director, but in his 
capacity as a debtor, cannot be made a ground of 
liability under this section, (v) The jurisdiction under 
this section is discretionary. And when all the creditors 
are satisfied and majority of the contributories do not wish to proceed 
against the Directors, the Court may, in its discretion, refuse relief. (/.) 
The object of this section is to add to the funds available for meeting 
the liabilities of the company, and the Court will not take action at the 
instance of a contributory who has suffered by the act of a Director or 
other officer to recover damages for his benefit, when the company as 
a whole is not benefited, (a) The wrongful act, which is to be the 


Ground and 
extent of 
liability 


(w) National Funds Code , 10 C.D. 1 18. 

(x) Hukumchand v. Bank of Multan , 69 I,C. 255. 

(y) Hans raj v Liquidator of Lahore Bank , 59 P.L R. (1015), 27 l.C. 594. 

(z) Sunlight Incandescent, 1 6 P.L. R. 535. 

(a) Hills Waterfall Company , (1S90), 1 Ch. 947. 
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ground for action, must be one which lias caused loss to the company . (b) 
To sustain a claim under this section the applicant has to show, firstly 
a breach of trust or misfeasance , secondly, loss to the company, and 
thirdly, an interest of the company in the result of application (c) The 
only cases in which the liability arises, are, where the officer has been 
guilty ot a breach of duty as officer and has caused pecuninary loss 
to the company by mis-application of its assets, for which he might 
have been sued. <d) IJndley, L.J., observed in Re Sharpe (e)~ -“As soon 
as the conclusion is arrived at that the company’s money has been 
applied fot purposes which the company cannot sanction, it follows 
the Directors are liable to replace the money, however honest \y they may 
have acted.” (f) “The summary power of the Court is to be exercised 
only" when the charge against the officer is clearly and distinctly made 
out and there is no question of law to be determined.” (g) Section 281 
provides that where a Director, a manager, a managing agent, an officer 
of the company or the auditor is, or may be, liable in respect of negli- 
gence or breach of trust but is found to have acted honestly and 
reasonably, the Court may lelieve him either wholly or partly from 
liability on such terms as the Court may think proper. 


Persons liable. 


The persons who are liable under this section are promoters, anj T 
past or present Director , manager, liquidator or any officer of the com- 
pany. Bankers and trustees for debenture holder and 
solicitors of the company are not printa facie officers un- 
der this section. But if they are employed permanently, they may come 
within the scope of this section. The term ‘officer* is very extensive. 
It includes a person who, by the term of his appointment is -made 
and called an officer, who is appointed by the company, paid by the 
. . company and whose function is to act on behalf of the 

company, to check the Directors and wIhm: appointment 
is made not on a special occasion or for a special limited purpose 
but under the regulation governing the constitution of the company. (h) 
A Director dc facto who is not properly appointed is liable under this 
section. (i) Auditors are officers are under this section and are liable for 
Auditor misfeasance; see sec. 2, sub-sec. (1 1 ).(j) But a person 

who is only called upon to do the auditor’s vvoik for a 
particular occasion is not liable. (k) The question as to whether an 
auditor is an officer must be decided with reference to At tides of 
Association dealing with the duties of auditors. But a person who has 
been appointed auditor cannot be heard to say that his- appointment was 
invalid and improper. (I) 


(b) Jubilee Cotton Mills, (1923), 1 Ch. 1SS ; Math urdu s v. Abdul (hint, 28 
P.LR, (1917), 39 I.C. 709 

(c) Bentinck v. Fenn, 12 A C. 052. 

(d) Kensington Cotton Mill , (1890), 2 Ch. 279. 

(e) (1892), ! Ch. 154. 

(f) See, however, Kingston Cotton Mill where it was held that where the 
action is intra vires and the Directors acted honestly and reasonably believing in a 
state of facts which would justify the act that there was no liability. 

(g) Stringer's Case, 4 Ch 47f), I P 493. 

(h) Buckley Companies Consolidation Act, |> 509. 

(i) (bventr y and Dickson' s Cas 14 C D. 000 ; Gibson v Barton , iOQ.B, 3‘?9. 

(j) London and General Hank , (1895), 2 Chan. 100 ; Kingston Cotton Mills, 
supra ; R public of Bolivia Syn. (1914), l Chan. 189. 

(k) Western Counties Si»am Company (1897) Chan. 017 . 

(l) Lovelock db Lewes v. M ell aha r Timber, 18 I C. 997 ; 13 MX.T. 282 : Stuart 
Smith v Bank of Burma, 7 Bur. L T. 230 ; 24 I.C. 431. 
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The following are some illustrative cases where liability has been 
incurred. Where dividend lias been improperly paid out of capital, a 
Director who is a party to such payment is liable. And where a 
Managing Director induces the share-holders to declare 
ustra ive cases. ^ dividend partly out of capital, he may be made- 

liable.(m) A Director making a profit by way of commission from 
vendors is liable to return the amount. So bribes and secret profits 
made by Directors are also recoverable. Where loss has been incurred 
by allotment to infants at the instance of the Director, he was made 
liable. With regard to liability of promoters, see supra p. 46 seq. 

Prosecution of Delinquent Directors 

Under the amendment of 1936 provision has been made for the 
procedure to lie followed in prosecuting any past or present director, 
manager or other officer or any member of the company and by section 
238A stringent penalties have been provided for offences committed in 
connection with the liquidation. 

Under section 237 if the Court finds in the course of winding up 
that any past or present director, manager or other officer or any mem- 
ber of the company has been guilty of any offence in relation to the 
company it may either on application by a party or on its own motion 
direct the liquidator to prosecute the offender or to refer the matter to 
the Registrar. If the liquidator in the course of a voluntary winding up 
finds that an offence has been committed by any such person in relation 
to the company he is required to report the matter to the Registrar and 
furnish him with all information and evidence whereupon the Registrar 
is to report to the Local Government if he thinks fit and the Local 
Government may apply to the Court. 

If the Registrar refuses to take any proceedings on the report of 
the liquidator, the liquidator may take action himself with the sanction of 
the Court and the Court also may be moved by any other person to 
direct the liquidator to prosecute in the case where a liquidator in the 
voluntary winding up does not himself prosecute. 

Section 238 provides a penalty of imprisonment up to seven years 
as well as a fine for a false statement in any affidavit, deposition or 
solemn affirmation in or about the winding up of any company and sec- 
tion 238A provides for a long list of offences during winding up as 
follows 

“238a. (1) If any person, being a past or present director, managing agent, 
manager or other officer of a company which at the time of the commission of the 
alleged offence is being wound up, whether by or under the .supervision of the 
Court or voluntarily, or is subsequently ordered to be wound up by the Court or 
subsequently passes a resolution for voluntary winding up — 

(a) does not to the best of his knowledge and belief fully and truly dis- 
cover to the liquidator all the property, real and personal, of the company, and 
how and to whom and for what consideration and when the company disposed 
of any part thereof, except such part as has been disposed of in the ordinary way 
of the business of the company, or 

(m) Daulat Uai v. Emperor , 29 I.C. 105 ; 28 P.R.C., 1915. 
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(b) does not deliver up to the liquidator or as he directs, all such part of 
thfj real and personal property of the company as is in his custody or under his 
control, and which he is required by law to deliver up ; or 

(c) does not deliver up to the liquidator, or as he directs all books and 
papers in his custody or under his control belonging to the company and which 
he is required by law to deliver up ; or 

(d) within twelve months next before the commencement of the winding up 
or at any time thereafter conceals any part of the property of the company to 
the value of one hundred rupees or upwards or conceals any debt due to or from 
the company ; or 

(e) within twelve months next before the commencement of the winding 
up or at any time thereafter fraudulently removes any part of the property of the 
company to the value of one hundred rupees or upwards ; or 

(f) makes atiy material omission in any statement relating to the affairs of 
the company ; or 

(g) knowing or believing that a false debt has been proved by any person 
under the winding up, fails for the period of a month to inform the liquidator 
thereof ; or 

(hi after the commencement of the winding up prevents the production of 
any book or paper affecting or relating to the property or affairs of the company ; or 

(i) within twelve months next before the commencement of the winding 
up or at any time thereafter, conceals, destroys, mutilates or falsifies, or is privy 
to the concealment, destruction, mutilation or falsification of any book or paper 
affecting or relating to the property or affairs of the company ; or 

(j) within twelve months next before the commencement of the winding up 
or at any time thereafter makes or is privy to the making of any false entry in any 
book or paper affecting or relating to the property or affairs of the company ; or 

(k) within twelve months next before the commencement of the winding up 
or at any time thereafter fraudulently parts with, alters or makes any omission in 
or is privy to the fraudulent parting with, altering or making any omission in, any 
document affecting or relating to the property or affairs of the company ; or 

(l) after the commencement of the winding up or at any meeting of the 
creditors of the company within twelve months next before the commencement 
of the winding up, attempts to account for any part of the property of the company 
by fictitious losses or expenses ; or 

(in) has within twelve months next before the commencement of the winding 
up or at any time thereafter, by any false representation or other fraud, obtained 
any property for or on behalf of the company on credit which the company does 
not subsequently pay for : or 

(n) within twelve months next before the commencement of the winding up 
or at any time thereafter, under the false pretence that the company is carrying 
on its business, obtains on credit, for or on behalf of the company, any property 
which the company does not subsequently pay for ; or 

(o) within twelve months next before the commencement of the winding up 
or at any time thereafter pawns, pledges or disposes of any property of the 
company which has been obtained on credit and has not been paid for, unless 
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such pawning, pledging or disposing is in the ordinary way of the business of the 
company'; or 

(p) is guilty of any false representation or other fraud for the purpose of 
obtaining the consent of the creditors of the company or any of them to an 
agreement with reference to the affairs of the company or to the winding up : 

he shall' be punishable, in the case of the offences mentioned respectively 
in clauses (m), (n) mid (o) of this sub-section, with imprisonment for a term not 
exceeding five, years, and, in the case of any other offence, with imprisonment for 
a term not exceeding two years ; 

Provided that it shall be a good defence to a charge under any of clauses (b), 
(c) (d), (f), (nl and (o), if the accused proves that he had no intent, to defraud, and 
to a charge under any of clauses (a) (li), (i) and (jj, if he proves that he had no 
intent to conceal the state of affairs of the company or to defeat the law. 

(’2) Where any person pawns, pledges or disposes of any property in circums- 
tances which amount to an offence under clause (o) of sub-section (i) every person 
who takes in pawn or pledge or otherwise receives the property knowing it to be 
pawned, pledged or disposed of in such circumstances as aforesaid shall be 
punishable with imprisonment for a term not exceeding three years. 


Penalties for offences against the company irrespective of winding 
up. are dealt with under Part II sections 278-283 of the Act. 


A liquidator appointed by the Court is an officer of the Court and 
it is his duty to act impartially and in the interest of the creditors. He 
is in some sense a trustee for the creditors as well as 
dator ° f the company. It is his duty, therefore, to act with impar- 

tiality and safeguard properly the interest of the creditors 
and the company. And the Court in making any order on the liqui- 
dator will have regard to the wishes of t lie creditors and contributories 
as proved by sufficient evidence (sec. 174). 


This is interpreted by section 239 which lays down the method by 
which the Court is to ascertain the wishes of the creditors or the contri- 
butories. That section lays down that the Court may, 
iorflfow cretll ~ if it thinks fit, for the purpose of ascertaining those 
ascertained. wishes, direct meetings of the creditors and contributories 

to he called , held and conducted in such manner as the 
Court directs, and may appoint a person to act as Chairman of such 
meeting and to report the result of it to the Court. And it is, therefore, 
provided that in considering the wishes of the creditors the Court shall 
have regard to the value of the debt due to each, while in the case of 
contributories, the votes they are entitled to under the Articles would 
be taken into consideration. Section 183 provides that the liquidator is 
to have regard to any directions that may be given to him by the reso- 
lution of creditors or contributories at any joint meeting. Such meetings 
may be summoned by the official liquidator at his discretion, and he is 
bound to summon such meetings at such times as the creditors or contri- 
butories by resolution may direct, or whenever he is requested to 
Rules do so bv one-tenth in value of the contributories. The 

High Court has powers under section 246 to make rules 
enabling the liquidator to exercise his powers in respect of holding and 
conducting meetings. Such rules are to be found in the case of Calcutta 
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High Court in Rules 168 to 194 which provide that notices of meetings 
of creditors or contributories shall be given in the prescribed form 7 days 
before the date appointed for such. meeting by advertisement in two daily 
newspapers published in Calcutta and also by prepaid letter posted to 
every creditor or contributory, specifying the time and place of the 
meeting and the matter to be considered. The votes may be given either 
in person or by proxy, provided that no person who is not a contributory 
can be proxy for a contributory nor can a person who is not a creditor 
be a proxy for a creditor, but a creditor or contributory may appoint 
the official liquidator to act as his proxy. The official liquidator, or 
where there are more than one, the first-named liquidator or a person 
nominated t> 3 r him shall be the chairman of the meeting and a resolution 
thereat will be deemed to be passed, when a majority in number and 
value of the , creditors or contributories present in person or by proxy 
have voted in favour of the resolution. The quorum of a meeting of the 
creditors or contributories has been fixed by the Rules at three persons 
entitled to vote. The Chairman of the meeting shall file a copy of each 
resolution passed' 'with the Registrar of joint Stok Companies and 
report the result of each meeting to the Judge in the pt escribed form 
(rule 143). 

Every disposition of property of the company and every transfer 
of shares or alteration in t lie status of members, unless the Court 
directs otherwise, are declared to be void after 
Effect of winding t j e commencement of the winding up (vide sec- 

positions of turn 227). 1 he Court has to exercise its discretion 

property. in the matter of sanctioning transfers or changes: 

of status and where a bona-fide and propel trans- 

fer has been made the Court will sanction it. 

With regard to payment of creditors, the first duty of the liquidator 
is to settle the list of creditors together with the amount due to each. 
Pa anen t of When this is done and the assets of the company 

creditors. 0 have been realised either wholly or partially, the 

liquidator has to pay the debts, and when they are paid 
in full, pa\r dividends to the creditors. In the winding-up of an insol- 
vent company the liquidator is required to observe the rules with regard 
to the respective rights of secured and unsecured creditors, and to debts 
proveable, and to the valuation, annuities and future and contingent 
liabilities which are enforced for the time being under the law of insol- 
vency. The position of a secured creditor, as under insolvency, is that 
he is entitled to realise his debt from the security with interest up to the 
date of realisation and, in so far as any pot lion of the debt is not satis- 
fied out of the security, is entitled to share rateablv with the unsecured 
creditors. He may proceed to enforce a security" by a proper action 
in spite of the winding up and then prove for the balance before the 
liquidator, or he may surrender his security and prove for his whole 
debt. (See Presidency Towns Insolvency Act, Schedule 2, clauses 9, 10 
and 11, 1909; Provincial Insolvency Act, 1907, sec. 31.)(n) As between 
unsecured creditors they are to he paid pari passu. 

“Secured ‘creditors" include all persons who hold any security on 
Secured any specific property or the general undertaking of the 

creditors. company, either by contract or by otdei of Court or 

(n) Ram C hand v. Bank of Upper India, I.C. 187. 

36 
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otherwise. Thus the landlord is a secured creditor in respect of 
his rent. 


Securities Deposited with Company 

The position of debtors of the company and other persons who 
have given .security to the company for their debt or actual or contingent 
Debtors’ liabilities is different. They are not creditors but 

securities. owners of the property which is given as security, sub- 

ject to- the charge in favour of the company ; so that, on 
discharging their liability they are entitled to recover their security in 
specie. The company would be liable for conversion if they dealt with 
the security by selling or hypothecating it otherwise than by waj r of 
enforcing the security. The position is different when the security is, 
by consent of the giver of the security, mixed up with the funds of the 
company. In such a case the company becomes a debtor. Thus where 
an agent of a bank deposited as security a certain sum for the faithful 
discharge of his duties and the deposit carried an interest at 6 p. c. for 
its use held that the agent could rank only as ail unsecured creditor. (o) 

This is now provided in respect of the securities deposited by 
p , f . employees with a company as well as in respect of the 

provident fund by section' 283B of the amended Act 
which requires all moneys or securities so deposited to be deposited in 
a scheduled bank and also that all provident fund moneys should be 
invested in trutsee securities and gives to the employee the power to 
inspect the bank’s receipts for such deposits. 

Void Transfers 


A security given by the company for a debt may be avoided under 
sec. 231, like any other “transfer, delivery of goods 
payment, execution or other act relating to property” 
if it is a fraudulent preference within the meaning of the insolvency rule 
and all transfers of property and agreement to transfer 
for the benefit of creditors are void. Sec. 56 of the 
Presidency Towns Insolvency Act (see sec. 37 of the 
Provincial Insolvency Act) lays down the rule in bankruptcy thus : — 


Void transfers. 


Under insol- 
vency law. 


‘*(1) Every transfer of property, every payment made, every 
obligation incurred and every judicial proceeding taken or suffered 
by any person unable to pay his debts as they become due from his own 
money, in favour of any creditor, with a view of giving that creditor 
a preference over the other creditors, shall if such person is adjudged 
insolvent on a petition presented within three months after the date 
thereof, be deemed fraudulent and void as against the Official Assignee. 

“(2) This section shall not affect the rights of any person making 
title in good faith and for valuable consideration through or under a 
creditor of the insolvent.” 


This lays down a special rule in insolvency, setting aside all trans- 
fers and other similar transactions by a person unable to pay his debts, 


(o) Malayanker v. Credit Bank of India, 1C Bom. U.R. 783 ; 27 I.C, 187. 
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made by way of preference if the transaction takes place within three 
months of the insolvency or the commencement of the winding up in the 
case of a company. Apart from this, every transfer of 
founder T^p. immoveable property is liable to be set aside under scc- 
tion 53 of the Transfer of Property Act if such transfer 
is made with intent to defraud prior or subsequent trans- 
ferees for consideration or to defeat or delay the creditors. 

Thus while a transfer made before three months is voidable if it 
was made with a fraudulent intent, no such intention need be proved if 
the transfer was made within three months. And the classes of tran- 
sactions avoided under the Insolvency rule and the Companies Act 
cover a wider area than the rule under the Transfer of Property Act. 
The intention to show preference, however, must be present in every case 
and it will be evidenced by circumstances. Where such intention is 
negatived the transaction will not be set aside. Thus where a company 
issued debentures in payment for goods actually supplied, not in con- 
templation of winding up but with a view to avoid winding up(p) or 
where a security is given under pressure from a creditor at a time when 
there was nothing to show that a winding up was contemplated(q) the 
transactions were held valid. The Court looks, in fact, at l lie dominant 
or real intention and not at the result. (r) 

Where security is given within three months but in pursuance of a 
prior agreement and in the course of performance of the agreement, the 
security will be held valid, unless the giving of the security was pur- 
posely delayed.(s) 


Floating Charges 


Sec. 223 provides a special rule for floating charges. Where a 
company is found to have eteated a floating charge within three months 
of the commencement of the winding up, such charge will 
I^loatingctmr-ges : j ;e j nva jj ( j “except to the amount of any cash paid to the 
company at the time of, or subsequently to, the creation 
of and as consideration for the charge together with interest on the 
amount at the rate of five per cent, per annum” so that a floating charge 
cieated in consideration of past debts or for past and future debts is 
void with regard to past debts if the charge was created within three 
months of the commencement of winding up ; but it is valid for such 
part of the subsequent advance as is due on the commencement of the 
winding up.(t) This rule is inapplicable if it is proved that at the time 
of creating the charge the company was solvent. A floating charge 
created within three months of winding up in pursuance of a prior 
agreement is also invalid unless the agreement to create the charge is 
unconditional, and the charge is created in due course without delay.(tt) 
Where cash is advanced against an unconditional agreement to give a 


(1900), 


(p) Inns of Court Hotd Co,, 0 Hq. 82. 

Iq) Patent File Co., 6 Ch. 83. 

(r) Ex parte Taylor, IK Q.B.D. 295 ; Buckley, op. at., p. 495 
(8) Older fleet Shipbuilding, (1922), I I.R. 2b ; Jackson v. Bass ford, 

2 Ch. 467. noo 

(t) Henry men Chusty Lilly Ltd . (1917), I Ch. 283. ~ /t<ym\ 

(u) Gregory Uve & Co. (1916), I Ch. 203 ; Columbia Fireproof mg Co. (1910), 
I Ch. 758. 
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floating charge forthwith and documents are executed without undue 
delay, in due course, the money paid is to be regarded as paid in consi- 
deration of the charge within the section and not a past debt.(v) 

Priority Between Debts 


Subject to the rights of secured creditors against the securities, 
the assets of the company have to be applied in the 
payment of the ordinary debts and liabilities of the com- 
pany in the first instance. 


Other debts. 


The first charge on the assets of the company are the costs and 
Cost of winding expenses of the winding up for which a sufficient amount 
up' will have to be set apart in the first instance. Subject 

to this, the debts enumerated in sec. 230 are to be paid 
first and forthwith, if possible. These are revenue , taxes , cesses and 
rates, whether payable to the Crown or to a local authority, due from 
Preferential the cou, P an > T within twelve months from the date of the 
liabilities. commencement of the winding up or the date of the 

order of winding up as the case may be and all wages 
or salary of any clerk , servant , labourer or workman in respect of ser- 
vice rendered to the company within two months preceding such date, 
provided that the sum payable as salary or wages does not exceed Rs. 
1,000/- for each clerk or servant ; the compensation payable under the 
Workmen s Compensation Act, all sums payable due to an employee from 
provident fund , pension fund, gratuity fund or any other fund for the 
welfare of the employees and the expenses of any investigation held 
under section 138 of the Act. Among themselves, these claims rank 
pari passu and, unless the assets are sufficient to pay them in full, they 
abate proportionately If the amount available for general creditors is 
insufficient to meet these debts, the balance due may be paid out of any 
property comprised in a floating charge attached to debentures issued 
by the company. So that these expenses have priority over such float- 
ing charges, and these debts are also declared by sub-sec. 4 to be a first 
charge on properties distrained bv the landlord for rent within three 
months of the commencement of the winding up. 

The clause “clerks or servants” under this section has been given 
an extensive meaning and includes a secretary, a person engaged 
Clerks and ? u a salat T for wol 'k two days in the week, person work- 

servants. ing a t home but on a monthly salary and so on ; but not 

a contributor to a newspaper nor a Managing Director 
nor semble a Managing Ageut.(w) 

The payment is to be made, in the first instance out of general 
assets. It is only when these assets are insufficient that the property 
subject to a floating charge can be attached.(x) 

After the payment of these preferential claims the liquidator has to 
apply the assets which remain after satisfaction of secured creditors to 
paying the creditors generally. All creditors who have proved in time 

(v) Columbia Fireproofing, supra. 

(w) Buckley, op. cit., p. 492. 

(x) Westminister Corporation v . Chapman, (1910), I Cli. 101. 
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are entitled to participate in the distribution of the assets pari passu , 
Sec. 234 gives the liquidator large powers in the matter 
^edttor8 b ° dy ° f of niakin S arrangement and compromises with any cla ss 
pari passu. of creditors or the whole body of them. The compromis e 

can be made only by the liquidator with the sanction 
of the Court. The Court cannot compel the liquidator to accept any 
compromise against his will. Nor can the liquidator make a com- 
promise without the sanction of the Court. (y) Any creditor or 
contributory aggrieved by the order may apply to the Court against such 
compromise under sub-sec. (2) and in a proper case the Court will refuse 
to give effect to a compromise. 


Procedure after Winding up Order 


Orders made by the Court in a winding up may be enforced 
in the same manner as decrees of the Court (sec. 199-201) 
and they are subject to appeal or rehearing in the 
same manner as orders in ordinary civil cases 

(sec. 202).(z) 


Orders of Court 
how enforced. 


When the winding up order is made, the company" is bound, under 
section 172, to file with the Registrar a copy of the order, and the 
Filin r with Registrar is required to make a minute thereof in his 

Registrar. books and to notify in the Official Gazette that such an 

order has been made. The petitioner in winding up is 
also required to file a copy of the order with the Registrar. One of the 
effects of such an order is, under section 172, clause 3, that it operates as 
a notice of discharge to all servants of the company, except when the 
business of the company is continued. The exact effect of this rule 
upon the servants and officers of the company would be determined upon 
terms of employment of each officer. Thus where an officer is liable to 
be removed on six months’ notice, he would be entitled to six months 
salary after this order. On the contrary, a servant, who would be en- 
titled to a week’s notice, will be entitled to a week’s wages. Where the 
business of the company is continued by the permission of Court with a 
view to the profitable winding up of the company, the services of officers 
are not terminated bv the order. 


Section 174 authorises the Court to have regard to the wishes 
of the creditors and contributories in all matters relating 
to the winding up. The mode of detei mination of the 
wishes of creditors is laid down by rules framed by the 
High Court, under section 246. 


Wishes of 
creditors. 


Distribution of Surplus Assets 


After meeting all the liabilities of the company, the liquidator 
proceeds to distribute the "surplus assets” to the shareholders. The term 

(y) Lama Coal Co., 2 Ch. G92 ; East of England Hanking Co., Ch 309. 

(z) On the nature of the power of appeal and review see Kcsavaloo v. 
Mornt*appa t I.L.R. 30 Mad. 22 and Mussorie Bank v. Himalaya Bank I L.R. 16 
All. f>3. 
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“surplus assets” often used in the Articles is ambiguous and must be 
“Surolus assets” construed strictly with the context- in the Articles. It may 
P ' mean and prima facie does mean “the assets remaining 

after payment of debts and costs,” but it may also mean “assets remain- 
ing after payment of debts and costs and payment of Paid up capital 
Further, it must be remembered that when different amounts are paid 
up in the capital, the liquidators may either make a call on the default- 
ing contributories or pay up the differences to the shareholders who have 
made larger payments in order to “equalise” the capital accounts. Where 
a company has both Preference and Ordinary Capital, reference should 
be made to the Articles to determine if the Preference shareholders are 
entitled to a preferential payment of any “arrears of dividend 0 in addi- 
tion to their capital in priority to Ordinary shareholders and also if they 
are entitled to any surplus assets after return of Preference and 
Ordinary Capital. Even where the Articles provide that the “arrears 
of dividend” to Preference shareholders are payable in priority to Ordi- 
nary Capital, there is a conflict of authoiitv as to whether these are 
payable out of the whole of the distributable assets (irrespective of the 
capital assets and accumulated profits) or only out of the portion which 
represents accumulated profits, Swinfen Kady, J., holding the latter 
view and Lawrence, J„ the former (see Hall & ( o., 1909. 1 Ch. 
521 ; Springbook Agricultural Estates 1920, 1 Ch. 563). It should be 
noted here that if any part of the Reserve Fund of the company remains 
unexhausted after payment of the debts of the company and the costs of 
liquidation, it must be treated as profits and not as capital. 

Another point to be decided from the Articles is whether the 
Preference shareholders* light to dividend arises on the profits being 
earned by the company as a going concern, whether or not a dividend is 
declared or whether it is dependent on a declaration of dividend. 

The rights of different classes of shareholders to share in the sur- 
plus assets are determined bv the Articles and are to be ascertained by 
reference to the Articles. The question therefore is essentially one of 
construction of the Articles. 

Remuneration of Official Liquidators 

The remuneration of an official liquidator is fixed by the Court at 
the time of making the order, and the Court may also determine whether 
any, and if so, what security is to be given by the offi- 
o R ffida""liq r uir t or cl , al (section 175, clnu.se 4 and section 176, 

clause 3). Where the remuneration is not fixed at the 
time of appointment, an order for it may be made at any time thereafter 
and may be altered to cover or exclude the employment of assistants or 
clerks, office rent and expenses. 

The official liquidator is described by the style of “the Official 
Liquidator 1 ’ of the particular company in respect of which he is appoint- 
Suits how styled. «d and not by his individual name (section 177). When 
a suit is brought by the official liquidator or continued 
or defended by him, it is required to be in the name of the company, and 
the party is properly described by saying “X Y Company under liqui- 
dation by the official liquidator” [section 179, clause (<?)], 
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Dissolution of 
the Company. 


The official liquidator is required to file accounts at such time as 
may from time to time be ordered by the Judge. { see infra) When the 
. affairs of the company have, been completely wound up, 
dators accounts, the liquidator files his final account and a balance-sheet 
of the receipts and payments verified by his affidavit ; 
and the official liquidator is required to pass his final account and the 
balance, if any, due upon official account, shall be certified by the Judge 
and upon payment by the official liquidator of the balance, if any, in 
such manner as the Judge shall direct, the recognisance entered into by 
the official liquidator and his sureties may be vacated. (Rule 159, 
Calcutta High Court Rules. For form see Form No. 55 in Appendix B). 

Then the official liquidator applies to the Judge for an order that 
the company be dissolved (Rule 162), and the Judge makes an order 
under section 194 that the company be dissolved from 
the date of such order. This order is required, under 
section . 194, clause (2) to be reported by the official liqui- 
dator to the Registrar within 15 days, subject to a penalty of Rs 50/- per 
diem for default. 

When the company has been dissolved, the Court has the power, 
under section 243, to declare the dissolution void at any time within 2 
years from the date of institution, on the application of 
the liquidator or any other person interested , and the 
effect of such an order is to restore the proceedings 
(section 243). And the person who makes such an application is bound 
to file the order , when made, with the Registrar , within 21 days. 

Where the assets are insufficient to satisfy the the liability, the 
Court may make an order as to the payment, out of the assets, of the 
costs and expenses incurred in the / rinding up in such 
order of priority as the Court thinks just. Under sec- 
tion 244, where the winding up of a company is not 
concluded within one year, the liquidator is required to 
file with the Registrar a statement in the form prescribed by the High 
Court Rules, containing prescribed particulars with respect to iht proceed- 
ings in and position of the liquidation, once in each rear and at 
intervals of not more than twelve months, (see section 244.) 


Avoidance of 
dissolution. 


Payment of 
expenses of 
winding up. 


Procedure in Voluntary Winding Up 


Voluntary wind- 
ing up. When 
possible. 


A company may be wound up voluntarily (sec. 203) : — 

(1) if the duration of its existence fixed by the Arti- 
cles has expired or an event on the happening of which it 
is to be dissolved under the Article happens, 


(2) if it cannot, by reason of its liabilities , carry on business or, 

(3) for any other reason. 

In the first case, it is necessary that a resolution should be passed 
at a general meeting requiring the company to be wound up voluntarily. 
How made The Articles seldom provide for the winding up of a 

company at the end of a stated time or on the happening 
of a certain event, but companies formed for the promotion of other 
companies are sometimes met with and when they fulfil their function, 
they lose their ‘ raison d'etre 3 and the Articles of such companies 
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generally provide for their liquidation when the objects for Which 
they were floated, had been attained. In the second case it. is necessary 
that an extraordinary resolution {supra p. 137) should be passed to the 
effect that the company cannot by reason of its liabilities continue its 
business and that it is advisable to wind it up ; in any other case, there 
must be a special resolution that the company be wouud up voluntarily. 
In this way a company may be wound up even if it is in a flourishing 
condition simply because the majority of members by a special resolu- 
tion Wish that it should cease to exist, (a) 

A winding up resolution which is in itself valid does not become 
invalid if it is associated with other resolutions 
Validity of reso- p asse d a t the same meeting which have not been 
i tig up. ° r W11U regularly passed and are therefore ineffectual, (b) 

But where the notice of a resolution is given for winding up 
with a view to reconstruction and the only resolution put and carried 
at the meeting is one for winding up, the resolution is ineffectual, 
as it is' in effect different from the one of which notice was given. (c) 

TWO KINDS OF VOLUNTARY WINDING UP 


As already mentioned, the amending Act of 1936 following the 
English Act of 1929 has made an important distinction between a 
members ’ voluntary winding up and a creditors ’ voluntary winding up. 
Sections 208-208E deal with members’ voluntary winding up while 
sections 209-209H deal with creditors’ voluntary winding up and the 
new sections 210-211 as well as section 220 give the general provisions 
with regard: to both kinds of winding up. The essential difference 
between the two kinds of winding up consists in this that the members’ 
voluntary winding up proceeds on the basis that the company is solvent 
and section 207 therefore requires a declaration of solvency made by 
the directors and supported by the company’s auditors. On the other 
hand, where the company is not a position to pay its debt the winding 
up becomes a creditors’ voluntary winding up. 

In either case the voluntary winding up can always be terminated 
by an application to the Court for winding up under supervision under 
section 221 or for winding up by the Court under section 162. 

Members’ Winding Up 


In a members* voluntary winding tip ns already mentioned section 
. r 207 requires a declatation of soluency to be made 

solvency. before sending out notices convening the 

general meeting for passing the resolution under 
section 203 for the winding up. 


(a) Horsey v. Steiger (1898), 2 Q.B. 259 ; (1899), 2 Q B. 79 ; Ewart v. Fryer 
(1901), 1 Ch. 499 ; (1902), A.C. 187 

(b) Irrigation Co, E. p . Fox , 6 Ch. 176; Thomson x. Henderson's Estates, 
(1908), l Ch, 765 ; Cleve v. Financial Corp., 16 Eq. 363 ; Clinch v. Financial Corp 
5 Eq.*450 ; 4 Ch. 117; Stone v. ('ity and County Bank C.P.D. 282. 

(c) Teede and Bishop, (1901), W.N. 52; see Gutta Percha Corp. (1900), 2 Ch. 
665, See chapters on Meetings and Notices. 
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Thereafter the company proceeds to appoint a liquidator and fix 
his remuneration under section 208A. On the appointment of a liquids- 
liquidator tor p owers the directors are terminated and vested 

in the liquidator except in so far as any powers may be 
given to the directors either by the liquidator or by the company in 
general meeting. 

If a vacancy occurs in the office of the liquidator it is to be filled 
by the company at a general meeting and, as the directors will not be 
functioning such general meeting can be called by any contributory and 
must be held in the manner prescribed in the Articles of Association 
(section 208B). 

Upon a members’ voluntary winding up the liquidator is given 
the power under section 208C with the sanction of a special resolution 
Transfer of the company to transfer the whole or any 

business. P art °f a business to another company in lieu 

of shares, policies or other like interests in 
the transferee company for distribution among the members of the 
transferor company or enter into other arrangements by which the 
members of the transferor company may participate in the profits or 
receive any other benefits in the transferee company. 


Sub-section (2) of section 208C makes such a transfer binding 
upon the members of the transferor company subject to the right of a 
dissenting member to notify the liquidator within seven days 
after the passing of the special resolution requiring him either to abstain 
from carrying the resolution into effect or to purchase his interest at a 
price to be determined by agreement or arbitration. After the liquida- 
tor elects to purchase the shares of such dissenting member the pur- 
chase money shall be paid before the company is dissolved. 


Sub-section (5) provides that a special resolution foi a transfer 
or arrangement under section 208C would be invalidated if within a 
year of the special resolution an order is made by the Court for compul- 
sory winding up or winding up under supervision of Court. 

If the winding up continues for more than one year the liquidator 
has to call a general meeting of the company every year beginning 
from the end of the first year within 90 days 
General Meeting, from the closing of the year and place before 
it an account of its acts and dealings or the 
conduct of the winding up during the preceding year and the state- 
ment regarding the position of the liquidation in the form prescribed by 
rules made by the High Court. This duty of the liquidator is subject 
to a penalty of a fine up to one hundred rupees for violation. 


Dissolution of 
the Company. 


When the affairs of the company are fully wound up the liquida- 
tor is required to make an account of the winding tip showing how the 
winding up has been conducted and the property of the 
company has been disposed of and shall call a general 
meeting before which a statement will be placed. It does 
not appear that the company in its general meeting has any power to 
accept, reject or modify the report. The purpose of the meeting is 
simply to acquaint the members with the affairs of the company at 
its final winding up. The liquidator is required to make a return to 

37 
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the Registrar of the holding of the meeting and also a copy of the account 
within a week after the meeting. But il there is no quorum at the 
meeting the liquidator will nonetheless have to send the account to the 
Registrar with a report that the meeting was summoned and no quorum 
was present. In either case the Registrar is required to register the 
return and the accounts and on the expiry of three months from the 
registration of the return the company is deemed to be dissolved. 

Within three months any person may apply to the Court for 
an order deferring the date of dissolution and the Court may make 
such an order which in its turn must be filed with the Registrar for 
registration (section 208E). 

Creditors’ Voluntary Winding Up 


The principal points of difference between a members* voluntary 
winding up and a creditors’ voluntary winding up ate — 

(1) front the very first along with the meeting of the members 
for winding up a meeting of the creditors of the company must be 
held ; 

(2) the liquidator is nominated hy the creditors and in case of the 
members not accepting the nomination any member may apply to the 
Court for vetoing the nomination of the creditors and appointing 
another liquidator ; 

(3) the creditors appoint a committee of inspection consisting of 
5 members and the company at a general meeting may appoint additional 
members of the committee not exceeding 5 subject to the right of the 
creditors to apply to the Court to veto the nomination of the members 
of the company ; 

(4) the committee of inspection or where there is no committee 
of inspection appointed, the creditors at a meeting can exercise several 
powers such as (a) fixing the remuneration' of the liquidator, (b) filling 
up vacancies ill the office of the liquidator, ic) sanctioning any scheme 
for the transfer of the business of the company under section 208C 
which cannot be effective without their sanction. 


Meeting of 
Creditors. 


(5) Further the liquidator is required under section 209G to call a 
meeting of the creditors every year side by side with the general meeting 
of the company as in a members’ winding up for placing 
his statement and accounts before them and under 
section 209H the final dissolution of the company can 
only take place after the liquidator’s accounts and statements, as in the 
case of members’ winding up, are placed not only before the general 
meeting of the company but also before the meeting of the creditors. 
Such meeting is to be called by advertisement and the returns to be 
made to the Registrar are also required to specify that a meeting of the 
creditors was either held or summoned without a quorum being present. 


In effect, the fundamental difference is that the committee of 
inspection or the creditors generally have the same voice in the direc- 
tion of the liquidation in a creditors’ winding up which the members 
have in a members’ winding up. 
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Notice of any special resolution or extraordinary resolution for 
winding up the company voluntarily is required to be given by the 
. company within 10 days of the passing of same, by 

tionfor^w'indTiic:" advertisement in the local official Gazette and also in some 
U p. newspaper , if any, circulating in the district where the 

registered office of the company is situated. The penalty 
for default in compliance with this section is a fine up to Rs. 50l- per 
diem for every da 3 T of default (section 20ft). 

Within 21 days after his appointment, a liquidator is required 
to file notice of his appointment in the form prescribed by the High 
Court Rules, with the Registrar (section 214), under a penalty of fine" 
up to Rs. 50/- per diem, for default. 

Result of Creditors’ Winding Up 


Sections 211-220 summarise the chief results of a voluntary 
winding up. 


The following consequences shall 
ing up of a company : — 


ensue on the voluntary wind- 


Effects of wind- 
ing up. 


I. After the appointment of the liquidator the power of the 
directors cease and their functions are performed by the Liquidator. 


II. Subject to the rules regarding preferential payments the 
assets of the compaii}* shall be applied in satisfaction of its liability 
pari passu and subject to such application, should be distributed among 
members according to their rights and interests in the company unless 
the articles provide otherwise. 

III. The liquidator has the power to exercise all the powers of 
an official liquidator under section 179 without the sanction of the 
Court except the powers (a) to execute in the name and on behalf of 
the company deeds, receipts and other documents and for that purpose 
to use the company seal, (b) to prove a claim in the insolvency of any 
contributory, to receive dividends of insolvency etc., (c) to draw, accept 
make, endorse any bill of exchange, htmdi etc., and (d) to take out 
letters of administration to the estate of any contributory. 


IV. The powers excepted in the last foregoing paragraphs can be 
exercised by the liquidator with the sanction of ail extraordinary 
resolution of the company in the case of a members’ voluntary winding 
up or with the sanction of the committee of inspection or of the Court 
in the case of a creditors’ voluntary winding up. In either case however 
the exercise of these last powers of the liquidator are subject to the 
orders of the Court which may be applied for by any creditor or 
contributory. 

V. The liquidator may settle the list of contributories and the 
list as settled by him shall be prima facie evidence of the liability of 
the persons in the list and not final as in the case of list of contribu- 
tories settled in winding up by the Court. 


VI. The liquidator may make calls on xontributories and call 
meetings of the company. 
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VII. The liquidator shall pay the debts of the company and adjust 
rights of contributories amongst themselves. 

VIII. When several liquidators are appointed, any power may be 
exercised by such one or more of them as may determined at the time of 
their appointment and in the absence of such determination by any 
number not more than two. 

Section 215 provides for arrangements between the creditors and a 
company which is being wound up (see Chapter XVIII). 

The liquidator or any contributory or any creditor has the power 
to apply to the Court for determination of any question arising in the 
winding up of the company or to exercise all powers regarding the 
enforcement of calls, starting all proceedings and all other matters upon 
application as it might exercise in the case of a compulsory winding 
up and the Court may upon such an application set aside any attach- 
ment or execution against the assets of the company. 

A voluntary winding up unlike a compulsory winding up does 
not stay any suit or proceedings in execution or otherwise against a 
company but section 216 gives the Court power on the application of 
the liquidator or creditor or contributory to stay such proceedings. 
But the Court will not stay any proceedings in the case of a mem hers’ 
voluntary winding up, because such winding up proceeds on the footing 
that the company is solvent (1936 — A. K. R. 905). 


The liquidator is thus required to do all the acts which the official 
liquidator is required to do and has the necessary powers for the 
purpose, including such powers as are given to the 
^owers of Court in compulsory liquidation, and he does not 

liquidator. require the sanction of the Court as in the case of the 

official liquidator. Thus the liquidator should prepare 
a list of contributories, and, in doing so, he should act, as far as possible, 
in accordance with the procedure laid down for the official liquidator, 
to avoid being dragged into the Court for irregularities and omissions ; 
and he makes the calls in the same manner, as the Court might make 
calls, without the sanction of the Court. But the list of contributories 
settled b} T him is not to he considered as final as in the case* of a list 
settled by the Court. Nor is the call made by the liquidator to be 
considered as conclusive evidence that the call is due from a contribu- 


tor}' as under section 190. The list of contributories, settled by a 
voluntary liquidator, is ou\y pritna facie evidence of the liability of the 
persons named therein. 


The Court is not altogether without powers in respect of voluntary 


liquidation. 

Powers of 
Court. 


Thus the Court may, on the application of a contributory, 
appoint a liquidator when there is no one acting, or 
remove the liquidator and appoint another liquidator 
on cause shown and the cause shown need not necessari- 


ly be founded upon any allegations against the liquidator. (Sec. 213.) 


And the Court may, on the application of the liquidator, decide any 
question referred to it , in connection with the winding up (section 215). 


Besides, the Court has the power under section 219 to order a 
winding up by the Court even after a voluntary winding up. And 
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under section 221, the Court may make an order for winding up, subject 
to the supervision of the Court . And the powers of the Court with 
regard to the public examination of Directors etc. and summarjr processes 
for misfeasance and prosecution of delinquent Directors may be invoked 
in voluntary liquidation in the same manner as in the case of liquidation 
by the Court. The liquidator can also apply for the examination of 
Directors etc. under section 195, and he can have an order from the 
Court, staying actions and executions against the company, (f) All the 
powers of the Court may be invoked by a proper application on sum * 
mons by the liquidator or any contributory or creditor , under section 216, 
only if the Court is satisfied that the determination of the question, 
on the required exercise of power, will be just and beneficial, (g) 

The commencement of voluntary winding up does not automatically 
put a stop to legal proceedings against the company, as in the case of 
Court-liquidation. But an application may be made 
Stay of proceed- by the liquidator or any creditor or contributory for 

1 :gb> an injunction to restrain such proceedings under the 

general power to apply to Court under sec. 216. 

In addition, every creditor and contributory has the right under 
sec. 166 to apply for winding up by the Court or under sec. 221 
for a supervision order. And the Court will make 
Court* or snicr vi e ^* ler suc h orders as it thinks fit if it is of opinion 

sioi^ord er"^ el tiiat voluntary winding up will be prejudicial to the 

rights of the creditors or that the proceedings are open 
to suspicion or it is just or equitable on other grounds that such an 
order should be made, (h) 

The position of a voluntary liquidator in a members’ winding up 
is different from that of an official liquidator. He is not a trustee for 
the creditors or contributories but is only an agent of the company for 
winding up its affairs. His position is the same if he is appointed by 
ihe Court in a voluntary winding up. 

One result of this is that while the official liquidator is required 
to look to the Court for his powers and is supervised by it in matters 
of winding up, somewhat similar functions are exercised 
Function of bv general meetings of members in the case of a members’ 
of members. voluntary liquidation and by the creditors or the 
committee of inspection in a creditors’ winding up. 
Thus the general scheme for adjusting the claims of creditors and 
contributories under sec. 234 has to, be sanctioned by the Court in the 
case of winding up by Court or under supervision, while it is sanctioned 
by an extraordinary resolution of the company in the case of members* 
voluntary winding up. So too in the matter of sanctioning the disposal 
of documents of the company in winding up an extraordinary resolution 
in a voluntary liquidation takes the place of the order of the Court in 
the other cases. 

(f) Poole Firebrick Company , 1? Eq. 208; Currie v. Consolidated Kent Collieries , 
(1906), 1 K.B. 134. 

(%) Black <& Co., 8 Chan. 254 ; Heiron's Case. 15 Cli. D. 139. 

(h) Re New York Exchange Co., 39 C.D. 415 ; Re Russel Cordner & Co , (1891), 
3 Ch. 171 ; National Elec . Co. (1902) 2 Ch. 34 Bishop £ Sons (1900), 

2 Ch. 254. 
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Winding up under Supervision 


The third form of winding up which is intermediate between 
voluntary winding up and winding up by Court is winding up under 
supervision. This pre-supposes that the company has 
ord^r rV,81 ° n ’ already resolved to wind up by a special or extraordinary 
resolution as the case may be. When this has been 
done, the Court may make an order under sec. 221, usually upon applica- 
tion by a creditor or a contributory , “that the voluntary winding up shall 
continue but subject to such supervision of the Court and such liberty 
for creditors or contributories to apply to the Court and generally on 
such terms and conditions as the Court deems just.” 


orders are not to be made as a matter of course , but for good 
reason shown. The discretion of the Court is very 
large, (j) But the Court must have regard to the 
wishes of creditors and contributories (sec. 174). 


Such 
When made. 


An important distinctive feature of a supervision order used to 
be that it enabled the creditors to apply to Court. But as they have 
the power now under sec. 215 even in a voluntary 
vision order Per " wading up, this is not of much importance now. At 
present, the chief advantages of a supervision order are 
firstly that the (ourt may appoint an additional liquidator (sec. 224), 
without waiting for an application of creditors and, secondly , supervi- 
sion order has the effect of staying all suits and proceedings and gives 
the Court most of the powers it has in a liquidation by Court [sec. 225, 
sub-sec. (2)J. 

But a liquidation under supervision is in substance and essence 
voluntary liquidation by the company. It is deemed to have commenced 
when the resolution for winding up was passed and the powers of the 
liquidator are, subject to any orders made by the Court, the same as 
in a voluntary winding up Tsec. 225 cl. (l)j. The procedure in volun- 
tary winding up has to be followed in such winding up, subject to any 
orders the Court may deem fit to pass. 

The following is a short summary of the sections 
relating to powers of liquidator on liquidation : — 

To take control of the company's property. 

179 (a) : — To institute and defend action on the company’s 
behalf in any proceeding, civil or criminal. 

179 (b) : — To carry on and conduct the business of the company 

whenever necessary for beneficial winding up. 

179 (c) : — To sell and transfer the property of the company. 

179 Id) : — To do all acts and execute in the name of the company 
all deeds, receipts and other documents and for that 
purpose use the company’s common seal. 

179 (e) : — To prove and claim in bankruptcy for any claim against 
the estate of the contributory and to receive such 

(j) For cases where such orders have been made see Buckley, Companies 
Act, p. 510. 


Summary of 
sections. 

178 
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dividend in the insolvency as may accrue to the 
.company in respect of those contributories. 

179 (/) : — To draw and make bills of exchange and other nego- 
tiable instruments. 

179 (g ): — To raise money on the security of the assets of the 
company. 

179 (h ) To take out in his name as official liquidator letters 
• of administration to any deceased member. 

179 (t) : — To do all such other things as may be necessary for 
winding up the company and distributing its assets. 

208A (2):— To permit the Directors to continue in their office. 

208C : — To accept shares etc. as consideration for sale of 

property of the company. 

208D : — To call general meetings and to lay before the meeting 

a statement in the prescribed form in respect of the 
proceedings and the position of the liquidation. 

208E : — To call a final general meeting for the disolution of 
the com pa n 3 r . 

234 : — To make any compromise of any sort with creditors, 

debtors or contributories being duly empowered 
by the general meeting and with the sanction 
of the Court in case of compulsory winding up. 

238 : — To prosecute any person for falsification of books. 

237 : — To report to the Registrar if any criminal offence has 

been done by any past or present Director, 
Manager, officer or an}" member in relation to the 
company. 


CHAPTER XVIII 

ARRANGEMENT, AMALGAMATION AND 
RECONSTRUCTION 

Arrangement 


When for the purpose of profitably carrying on a company it 


is necessary to relieve it of a part of its burden of debts or give relief 


What is 
arrangement ? 


by changing the incidents of liabilities under its 
debentures and other obligations, a procedure is 
generally adopted which is called “arrangement” with 


creditors. 


What is sought to be achieved by an arrangement is really a 
novation of the contracts with creditors by which the old contract is 


Novation of 
contract by 
separate 
agreements. 


replaced by a new one on different terms. This can 
be done by a separate agreement with each creditor, 
in which case all that is necessary is that the creditor 
in question and the company should agree to the new 


terms, and, generally, the existence of the obligations 


under the old contract is sufficient consideration for the new contract* 
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In England, an agreement by which a creditor renounces a part of 
his debt without any fresh consideration is not binding, (k) But such 
a contract would be valid under Indian law, at any rate, if the effect 
of the new agreement is a present adjustment of old claims — an 
accord and satisfaction, and not a mere executory accord (see sec. 63, 
Indian Contract Act). 

Very often, instead of individual agreements, we have what is 
called a composition or agreement with all the creditors in a body. It 
By composition creates a somewhat complex legal relation. On the one 
of creditors. hand there is a contract between the debtor and each 
creditor and there is a contract between each creditor 
with every other. Each creditor in a composition renounces a part of 
his claim or accepts a different obligation from the original one in consi- 
deration of all the other creditors doing the same. So that the whole 
composition is one single contract and not so many different contracts 
between the debtor and each creditor. The agreement cannot be altered 
by the consent of any single creditor and the debtor but by consent of 
all. And any preference of a creditor or payment by the debtor to one 
creditor in violation of the terms of the composition avoids the entire 
composition and restores each creditor to his original rights. 

For the validity of a composition it is not necessary that all credi- 
tors should be treated in the identical way. The scheme agreed to by all 
creditors may give preference to any creditor or class of creditors but 
whatever the scheme , it must be agreed to by the entire body of creditors , 
and once it is so agreed to, it cannot be varied without the consent 
of all. 

For a composition, it is essential that all creditors should agree to 
it. A single dissentient creditor would make a composition impossible, 
unless the other creditors agree to leave out his particular claim in the 
scheme. No composition can be binding on any person unless he 
agrees to it himself. 

In insolvency, however, a different rule has been adopted and that 
rule with suitable modifications has been introduced into the Companies 
. ^ Act. After an adjudication order has been passed the 

in insolvency 8 insolvent may propose a scheme for composition and if 
the scheme is accepted by a majority in number and 
three-fourths in value of the creditors at a meeting held for the purpose, 
the Court has the power to sanction the composition and it becomes 
binding on all creditors upon such sanction being given.(l) 

Similarly sec. 153 of the Indian Companies Act authorises an 
arrangement in any case, whether a liquidation is contemplated or is in 
progress or not and is much wider in scope. It corres- 
uf»d a erUie C,lt8 P onds closely to the rule regarding arrangements in 
Companies Act. insolvency, but it is not necessary for such an arrange- 
ment that the company should be insolvent or about to be 
wound tip . There may be reasons why the company should wish to 
make an arrangement with creditors, for instance, for a reconstruction 
of the company, say, by readjusting the classes of shares, varying the 

(k) Foakes v. Beer, 9 App Case. 605. 

(l) Presidency Towns Insolvency Act 1919, sec. 28-32 : Provincial Insolvency 
AcL sec. 27. 
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incidents of debentures converting debentures into shares and so forth. 
The procedure for doing so is laid down in sec. 153. 


Meeting of 
creditors. 


Arrangements under this section can only be made with the inter- 
vention of the ( hurt . There must, in the first place, be an arrangement 
Procedure in or com P rom ^ se proposed by the company or a creditor or a 

composition. member of the company ora liquidator, and an appli- 

cation to the Court by such person. This application is 
made on summons. Upon the application being made the Court may 
order a meeting of creditors , or a class of creditors, or 
members or class of members, as the case may be, with 
whom the arrangement is proposed. The meeting is to 
be held and conducted iti the manner laid down bv the Court, When 
the meeting has been held and a resolution passed bv the requisite majo- 
Sa notion of rity, a petition is made to the Court f or sanctioning the 

Court. arrangement . Sanction will not be given as a matter of 

course. “The Court will see first, that the statute has 
been complied with , secondly, that the class was fairly represented by 
those who attended the meeting and that the statutory majority is acting 
bona fide and are not coercing the minority in order to promote interests 
adverse to those of the class whom they purport to represent and 
thirdly, that the arrangement is such as a man of business would reason- 
ably approve” Xiu) 


Under section 153 an arrangement may be made with the whole 
body of creditors or a class of creditors only ; and also with members 
c . . generally or anv elass of them. The Court will summon 

arrangements. a meeting only of those with whom the arrangement is 
proposed. A wide interpretation is given to this section 
and under this any arrangement including all modes of reorganising 
share capital, even affecting special rights attached to shares by the 
Memorandum can be given effect to, subject to the limitation that, where 
a reduction of capital is contemplated it must be made in accordance 
with sec. 55. So also, any arrangement with creditors, even if it 
affects the security of secured creditors, or an arrangement by which 
shares are to be taken in lieu of debentures, or shares in another com- 
pany is to be given in lieu of shares or debentures and so on, can be 
made under this section. 


(m) Buckley, Companies Art , p 320 et. seq. 

With regard to the duty of the court ; — (See In re Nilphinari Laksini Bank 
63, Cal-99, In rc Katni i'emcnt Etc. Co. 171 I.C. 769 , Calicut Bank x. Dcxvani, 
A.I.R. 194<», Mad. 641, Nature Kamala Hank IX R 10157 I. Cal.l 

The court has no power to alter or modify the scheme as passed either at the 
the time of sanctioning the scheme or at any time thereafter without a fresh meet-, 
ing of the creditors and their assent. ( Jalpaiguri Etc Corporation 172, I. C. 717, 
My men singh Loan Office Ltd. 4 1 C W N. 599.) 

When the scheme has been passed by the necessary majority of the creditors 
and sanctioned by the court it becomes binding upon all creditors and the company 
can set it up in defence in any proceeding for execution of a decree as well as in 
any suit by the creditor, and in such suit or execution proceeding the court is not 
entitled to go behind the scheme or allow any party to challenge it collaterally on 
any ground whatsoever so long as the order was passed by a court having juris- 
diction ; nor can it declare that the scheme is not binding on a particular person 
because he had no notice of it or on some such grounds, except of course on the 
ground that the arrangement was one with only one class of creditors to which this 
particular creditor did not belong. (S e.e Jalpaiguri Etc Corporation, 172, I.C. 717, 
Mihigani L>an Office vs. B’hari Lai Chatterjee, 41, O WN. 952. Krishnanath Sen 
vs, Dinajpur Loan Office (1838) 2. Cal. 30. Mahiganj L an Office vs. Behari Lal y 41. 
C.W.N. 406.) 

38 
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meeting of 
creditors. 


When the meeting is called its procedure will be regulated by the 
Court . In this matter the Indian Act makes express provisions which 
are absent in the corresponding section of the English 
Proceeding at Act. The manner of voting, taking of polls etc,, whether 
and under what limitations proxies will be accepted and 
similar other questions will be decided by the Court. 
There is no right to vote by proxy at common law. Section 212, how- 
ever, contemplates voting by proxy and the only function of the Court 
would seem to be to lay down rules regarding proxy. 

If a majority in number , representing three-fourths in value of the 
creditors or class of creditors, or members or class of members, as 
the case may be, present either in person or by proxy at 
the meeting agree to any compromise or arrangement 
the compromise or arrangement shall, if sanctioned by 
the Court, be binding. 


Majority 

acquired. 


Under the Indian Companies Act provisions have been made for 
compromises and arrangements with creditors and contributories both 
when the company is in liquidation and when it is not. 


When a company is in liquidation, the liquidator has power under 
sec. 234 sub-sec. (1) cl. (iii) to “compromise all calls and liabilities to 
calls, debts and liabilities capable of resulting in debts 
thelfquidaTor . all( * claims, present or future, certain or contingent, 

q subsisting or supposed to subsist" &e. Under this 

section the compromise must be sanctioned in the case of a winding up 
by Court or under supervision, by the Court , and in voluntary winding 
up by an extraordinary resolution of the company. Under this clause 
there may be a compromise with a class, (o) but there is no power of the 
majority of the class to bind a minority. The compromise is only bind- 
ing on a person who consents. 


A compromise moreover implies some dispute about the right or 
difficulty of enforcing it.(p) So it may be doubted whether under this 
section a liquidator can compromise clear debts where the assets are 
sufficient to pay the claim in full. 


Amendments under the Act of 1936 

The amending Act of 1936 while maintaining the substance of sec- 
tion 153 unaffected, has made some important changes. Thus sub-sec- 
tion 3 of the section now provides that when an order is made by the 
court sanctioning the scheme a certified copy of the order has to be filed 
with the Registrar and every copy of the memorandum of the company 
issued after the order has been made has to have annexed to it, a copy 
of the order. This sub-section also provides that until a certified copy 
of the order is filed with the Registrar, the order and therefore the 
arrangement will have no effect. 

Sub-section 4 provides that if a company makes default in com- 
plying with sub-section 3, every officer of the company who is 
knowingly and wilfully in default will be liable to a fine up to Rs. 10/- 
for each day of the default. 

(o) Bank of Hindusthan v. Eastern Financial Corp L.R. 2 P.C. 289. 

(p) Mercantile Investment Co,, (189!!), 1 Cb. 484k. 
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The old section 153 contained no provision authorising a stay of 
any suit or proceeding, pending the proceeding for arrangement. Sub- 
section 5 of the amended section now provides that the court may, at any 
time after the application has been made to it, proposing the arrange- 
ment, stay the commencement or continuation of any suit or proceeding 
against the company on such terms as it thinks fit until the filial dis- 
posal of the application. This amendment was vitally necessary, for 
difficulties have been created in the past by reason of a suit being 
hurriedly instituted or decreed during the pendency of the proceeding 
of the application proposing the arrangement. 

It will be noticed that the arrangement when it is sanctioned, 
takes effect from the date when it is adopted by the requisite majority 
at a meeting of the creditors though the order of the court sanctioning 
it may be passed later. Now the court has power, at any time after the 
application proposing the scheme has been made, to stay all suits and 
proceedings. 

Another important amendment is that by sub-section 6, the conflict 
of decisions on the question as to whether the creditors who have obtai- 
ned decrees are or are not of different class by reason of their having 
decrees from other creditors of the same class has been set at rest. In 
several cases it was held that the creditors who have obtained decrees 
belonged to different ciass.(q) Sub-section 6 of the amended section 
now provides that unsecured creditors who may have filed a suit or 
obtained a decree were to be deemed for all purposes of this section to 
be of the same class as other unsecured creditors. 

The amended section also provides for an appeal against every 
order passed under this section. When the order was passed by the 
High Court, an appeal lay under the Letters Patent, even before this 
amendment, but this section provides for appeal in every case. 

Amalgamation 

Other changes in the law regarding arrangements has been made 
by the amended Act of 1936 by inserting sections 153A and 153B in the 
Act. As already mentioned, section 153 authorises making of every 
arrangement including an arrangement for transfer of the business from 
one company to another. But necessary particulars of provisions for 
the transfer of business from one company to another under such 
arrangement were wanting in that section. Section 153A specifically 
deals with the scheme of re-construction of the company by amalgamation 
of any two or more companies or by transfer of the whole or part of the 
undertaking or properties of any company concerned to another 
company. 

The court is authorised bv this section to order alTor any of the 
following things : 

(a) the transfer to the transferee company of the whole or any 
part of the undertaking and of the property or liabilities of any trans- 
feror company : 

(q) Rajahahi Hanking Corporation vs. Surobala* 40, C.W.N. 1104, Manikgonj 
Etc Co, vs. Madhavendra. 40, C.W.N. 580, Natore Kamala Bank Ltd. I.L.R. 1937-1- 
Calcutta 368., Krishna Nath Sett vs. Dinajpur LoatvOffice I.L.H. 1938-2-Cal- 
cutta-30. 



300 


INDIAN COMPANY MANUAL 


(b) the allotting or appropriation by the transferee company of 
any shares, debentures, policies, or other like interests in that company 
which under the compromise or arrangement are to be allotted or appro- 
priated by that company to or for any person : 

(c) the continuation by or against the transferee company of any 
legal proceedings pending by or against the transferor company : 

(d) the dissolution, without winding up, of any transferee 
company : 

(e) the provision to be made for any persons who, within such 
time and in such manner as the court may direct, dissent fiom the 
compromise or arrangement : 

(f) such incidental, consequential and supplemental matters as are 
necessary to secure that the reconstruction or amalgamation shall be 
fully and effectively carried out. 

When the court sanctions a scheme by which the property and the 
business of the company is transferred to another company, that order 
itself will effect the transfer and the property and the liability of the 
transferor company will vest in the transferee company by virtue of the 
order without any further deed of conveyance. 

It will be noticed that that the order contemplates making provi- 
sion for persons who dissent from the terms of the compromise. The 
court is entitled to make suitable provision for the interests of the 
dissentients. 

Section 153B makes detailed provisions for dealing with dissenting 
members who are defined by sub-section 4 of section 153B as share- 
holders who have not assented to the scheme or any shareholder who 
has failed or refused to transfer his shares to the transferee company in 
accordance with the scheme of arrangement. 

This section deals with the case of dissentients to a scheme which 
involves the transfer of the shares or any class of shares of a company 
to another company. 

Where such scheme has been approved of by the holders of not less 
than three-fourths of the value of the shares affected, the transferee 
company is entitled within two months after the expiry of four months 
within which the offer to take the transfer of the shares must be accept- 
ed, to give notice to the dissenting shareholders that it desires to 
acquire their shares. Upon such notice being given the dissenting 
shareholder has the liberty to apply to the court within one month of 
the notice and the court may, upon such application make such orders as 
it thinks fit, with regard to such application. If the court does not 
order to the contrary, then the transferee company shall be entitled and 
bound to acquire these shares on the terms on which the shares of the 
transferor company are to be transferred under the scheme. 

The section also provides for the steps to be taken for the com- 
pletion of the transaction on the transfer of such shares until the 
consideration money for the shares is received by the transferor 
company. 
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This under sub-section 3, has to be paid into a separate bank 
account and held by the company on trust for the several shareholders. 

Amalgamation of Insurance Companies 

In the case of insurance companies there are special provisions 
made by the Insurance Act of 1938, for the amalgamation of the insu- 
rance companies and the transfer of business under sections 35 to 37 of the 
Insurance Act of 1938. Under section 35, no life insurance business of 
the insurer can be transferred to, or amalgamated with the life insurance 
of any other insurer, except in accordance with that section. The 
scheme prepared under that section is required to set out the agreement, 
which Is proposed to be effected and all other provisions that may be 
necessary for giving effect to the section. Notice of the intention to 
make the application has to be sent to the Central Government at least 
two months before the application is made with copies of the following 
documents which are also required to be kept open for inspection of the 
members and policy-holders at all offices of the company for the same 
two months : — (a) the draft of agreement or the deed under which it 
is proposed to effect the amalgamation or transfer, (b) the statement of 
the assets and the liabilities of the insurers concerned, (c) actuarial or 
other reports on which the scheme was founded, including the report 
of an independent actuary on the proposed amalgamation or transfer. 

Under section 3f>, notice of ihe application may he ordered by the 
court to be circulated to every person who is the holder of life policy 
under the insurer and the statement is to be prepared in such a manner 
as the court may direct. It is only after this that the court, after hearing 
all persons interested, may make the order sanctioning the amalgamation. 
After the amalgamation takes place, the insurer carrying on the 
amalgamated business is required to furnish to the Central Government 
the documents specified in section 37. 

Arrangement during Liquidation 

Sec. 153 may be compared with section 215 which relates to the 
arrangements made during a winding up. The important points of 
difference between this section and section 215 are : — (l) that under the 
latter section the arrangement does not become binding until sanctioned 
by an extraordinary resolution of the company, and (2) that section 153 
requires the sanction of the court as a preliminary which is not necessary 
under section 215 for under the latter section an appeal to the court is 
provided for at the instance of anv* creditor or contributory. Another 
important difference is that section 153 contemplates agreement between 
the company and its creditors which can only be sanctioned by the 
Court. The Court has no power to amend or vaiy the resolution of the 
creditors while under section 215 "by reason of the appeal of a 
creditor or a contributory, the Court has power to amend or vary the 
scheme as well as to confirm it. 

A further distinction as may be noted is that section 153 requires 
the consent of the majority in number representing 3/4ths in value of 
the members present while under section 215. the assent must be of 
3/4ths in number and value of the creditors,. irrespective of whether 
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consent is given in the arrangement or otherwise. Further section 215 
does not seem to distinguish between different classes of creditors. 

Amalgamation and Reconstruction 


The reconstruction of a company generally implies its liquidation, 
and the projects for such reconstruction may be many. It may be for 
the purpose of raising additional capital, it may be 
truction ^ eC ° nS " desired to amalgamate with another or a number of 
4 other concerns, thus amalgamating several businesses into 

a new company. Again, it may be sought to induce a compromise with 
the company’s creditors whereby their claims upon the old concern 
would be converted into shares or debentures in the new, or to readjust 
its share capital. The compromise with the company’s creditors or re- 
adjustments of shares may also be made under the provisions of sec. 
153A without the company going into liquidation. 


The processes of reconstruction are various. A company formed 
to work a colliery wants to manufacture steel or to go into partnership 
with some other company ; or a company wants to issue preference 
shares but has no such power in its Memorandum or Articles ; or a 
company' wants to return some of its capital or reduce the liability on 
its shares without applying to the Court for reduction of capital under 
the provisions of sec. 55. All this can be done by a scheme of recons- 
truction. 

The essential difference between Amalgamation and Reconstruc- 
tion is that in the latter case a new coni pay has to be formed, which in 
effect carries on the business of the other company which is sought to 
be reconstructed, whereas in an amalgamation, no new company is 
formed but an existing company takes over the business of the liquida- 
ted company, share-holders whereof receive shares in the existing 
company. Reconstruction and Amalgamation are again distinct from 
the sale of the assets of the company which can be done by a deed of sale 
by the Directors, if so empowered by the shareholders at an extraordi- 
nary meeting. 

The mode of reconstruction is as follows : — 


The Memorandum and Articles of a liew company are prepared 


together with an agreement between the old and the new company, by 


Mode of recons- 
truction. 


which the old agrees to transfer, and the new agrees to 
accept, all the assets and liabilities of the old, and to 
issue shares to the members of the old subject to the 


desired modifications. The old company then passes a special resolution 


approving of the agreement and authorises the liquidator in pursuance 
of sec. 208C of the Act to adopt it. The new company is then regis- 
tered, the agreement is executed, and the assets transferred and things 
go on as before. The Memorandum and Articles of the new company 
should be framed with such care and precaution that the powers which 


the old company wanted are inserted therein, and otherwise to effec- 
tuate the objects of the reconstruction. Any member of the old company 
who dissents in writing addressed to the liquidator within seven days 
after the confirmation of the special resolution is entitled to be paid the 
value of his interest in cash (sec. 208C, sub-sec. 3). 
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Amalgamation of companies is of very frequent occurrence 
Modes of now-a-days. When two companies desire to be amal- 

amalgamation. gamated, either of the following plans can be adopted : — 

(1) Form a new company and let both the existing companies 
transfer their assets and liabilities ' to that company and let the share- 
holders of each become the shareholders of the new company. 

(2) Let one of the companies transfer its assets and liabilities to 
the other in consideration of shares to be issued to its members. 

In either case the directors and officers of the old compan 3 r ,or some 
of them, become directors and officers of the new, and perhaps those 
who do not may be compensated. If the undertaking of the one company 
is worth less than that of the other, the shares will be distributed 
accordingly. Whichever plan is adopted, it will be carried out very 
much in the same way as a reconstruction. 

The arrangement may be with all the creditors or with a class of 
creditors, with all the members or any class of members. The word 
‘class’ indicates a body of members or creditors, whose rights are not so 
dissimilar as to make it impossible for them to consult together with a 
view to their common interest. (r) 

In considering whether the Court would sanction an arrange- 
ment, the Court will consider whether the majority have voted 
bona fide in favour of the class they represent.(s) But 
Points to be there is nothing to prevent shareholders who are also 
ti, e Court. creditors voting at a creditors meeting or in passing, 

their votes, a scheme more favourable to shareholders 
than to creditors. (t) 

Before the amendment of 1936, amalgamation and reconstruction 
could be made under section 153 or under section 212 which correspond- 
Scope of secs ed to the present section 215. Under the amended Act 

153 and *212. amagaiiiatioti is to be carried out under sections 153A 

and 153B. (see supra p. 299) 

When a company is being wound up the reconstruction involving 
amalgamation can be carried out under section 208C in the case of mem- 
bers’ voluntary winding up and subject to the provisions of section 
209F in the case of creditors’ voluntary winding up. Section 208C is 
practically identical with the old section 213 and the provisions of this 
section and sections 153 A and 153B are similar in character. The princi- 
pal features of sections 153A and 153B aie : — (a) the transfer of busi- 
ness and dissolution of the transferror com pany take place under the 
order of the court without winding up and without any instrument of 
transfer ; (b) the transferee company by the application* of the order 
steps into the shoes of the transferror company and continues all suits 
and proceedings ; (c) dissentient members who have not agreed to the 
amalgamation or transfer can apply to the court and would be entitled 
to be paid out the value of their shares. 

(r) Per Bowen L. J. Sovereign Life Assurance Co. v. Dodd , (1892) Q. B. 583 ; 
United Provident Co., ,( 19 1 0) 2 Ch. 477 ; see Buckley, op..cit., pp. 279, 282. 

(s) Ex parte St rawb ridge ,25 C D. 266, 

(t) Madras Irrigation Co., (18SI) W.N. 172. 
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Section 208C is practically on the same line with this difference 
that here the company is in liquidation and the liquidator executes the 
transfer and takes the consideration for distribution amongst its mem- 
bers. Dissentient members have got the right to claim that their shares 
should be purchased by the liquidator without any application through 
the court. 


As already mentioned, the schemes of arrangement or reorgani- 
. sation that are sanctioned by the Courts are various. 

r nmnUftHon 0 Some typical specimens, as indicated by Palmer, may be 
given here. (See Palmer’s Comp. Precedents, 13th Edi- 
tion, Part II. pp. 972-973) : — 

(1) A new company to be formed to take over the assets and liabilities of the 
company in liquidation (whether compulsory or voluntary), the debenture-holders 
to receive debentures or paid-up shares in the new company, the ordinary creditors 
to receive a composition or paid-up shares iti the new company and the members 
to receive paid-up or partly paid-up shares in the new company, usually of less 
nominal value than their shares in the existing company. 

(2) The existing company to create debenture stock, and to satisfy its 
debentures by corresponding amounts of debenture-stock, or say, 75 per cent, of 
debenture-stock and 25 per cent, of paid-up shares, and the unsecured creditors 
to receive a composition in cash or shares or both, the winding-up (if any) to be 
stayed and the company to resume business. 

(3) The unsecured creditors to agree to accept a composition of so much in 
the Rupee in cash or paid-up shares or other assets, and the surplus assets to be 

made over to a new company in consideration of shares to be rateably divided 
among the shareholder 55 of the existing company. 


(4) The holders of debentures to postpone the time for payment of the 
debenture loan for a number of years and to agree to accept preference shares in 
satisfaction of the arrears of interest and to agree to future interest being paid out 
of profits only. 

(5) The shareholders of several classes to agree to a reduction of capital by 
cancelling capital not represented by available assets and the preference share- 
holders to agree to forego the arrears of dividends, where they are entitled to a 
cumulative preferential dividend, and to accept a reduced rate of dividend in 
future. 


Illustrative 

Example. 


Gore-Brown in his Hand-book on Joint Stock Companies, 
35tb Edition, pp. 438-440 gives a concrete example 
of a very complicated case, which is reproduced 
below T : — 


l, A company is in financial difficulties having a capital of £500,000 divided 
into 300,000 ordinary shares and 200,000 Preference Shares of one pound each and 
having made issues of first and second mortgage debentures of £150,000 and 
£100,000 respectively, the former specially charged on the “A” factory and works 
and generally upon all the assets, the latter having a specific first mortgage on the 
*'B” factory which was acquired with the proceeds of the issue and having, subject 
to the first debentures, a floating charge on all the other assets of the Company. 
The interest on the debentures is in arrear, receivers have been appointed by the 
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Court in actions commenced on behalf of each class of debenture-holders, and, in 
addition, the debts owing to unsecured creditors amount to over £60,000. Nego- 
tiations take place between the company and representatives of each class of 
debentnre-holders and creditors, and between committees of the ordinary share- 
holders and preference shareholders and a scheme of arrangement is agreed by 
which it is determined to proceed in the following manner : — 

(1) Reduce the capital to £180,000, by writing eighteen shillings per share off 
each of the ordinary shares and five shillings per share off each of the preference 
shares, leaving 800,000 ordinary shares of two shillings each and 200, 000 preference 
shares of fifteen shillings each. 

(2) Consolidate every ten ordinary shares Of 2 shillings into one new share of 
£1 and every four preference shares of 15 shillings into one new share of £3 each 
and sub-divide each of these new £3 shares into three shares of £1 each. 

(3) Unify the 180, 000 shares of one pound each resulting from the foregoing 
proceeding into one class of shares all ranking equally and to be called ordinary 
shares. 

(4) Increase the capital by £70,0.0 by the creation of 70, W0 new preference 
shares of £l each entitled to a cumulative preferential dividend of 8 per cent, and 
entitled in a winding up to repayment of capital before any payment is made to 
the ordinary shareholders, but not further to practicipate in the profits or capital 
of the company. 

(5) Create £100,000 prior lien mortgage dt benture-stock constituting a first 
charge on all the assets of the company, and £125,000 * 4 A” Debenture-Stock 
entitled to a second charge on the assets, and £145,000 “B' 1 Debenture-Stock, 
entitled to a third charge on the assets, specifying the rate of interest and other 
rights attaching to each class of debenture-stock. 

(0) Declare that the company may issue the prior lien debenture-stock to 
raise fresh working capital and to pay the costs of the debenture-holders’ actions 
and of the scheme, 

(7) Declare that the ‘A' and ‘B’ debenture-stock shall be issued to the holders 
of the existing first and second mortgage debentures, so that the ‘A’ debenture 
stock is issued to the holders of the first debentures in proportion to the value of 
the assets on which they have a first charge ( i.e . all the assets except factory ‘B’) 
and to the holders of the second debentures in proportion to the value of the 
assets on w r hich they have a specific first mortgage (these amounts having been 
previously ascertained by valuation and agreed), and that the *B’ debenture- 
stock is issued to the holders of the first and second debentures in proportion to 
the amounts secured by such debentures respectively for principal and interest in 
arrear, so far as the same are not satisfied by the issue of ‘A’ debenture-stock as 
above mentioned. 

(8) Declare that the amounts owing to the unsecured creditors of the 
company shall be satisfied by the issue to them of fully paid new preference 
shares at par. 

(9) Direct that application shall be made in each of the debenture holders' 
actions that ; the 'receivers shall be discharged and all proceedings stayed, costs 
being paid by the company out of the proceeds of the issue of the prior lien 
debenture-stock. 

m 
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The scheme will result in the company having power to raise £100,000 by the 
issue of prior lien debenture-stock, in the rights of the existing debentures of each 
class being re-arranged and the arrears of interest funded, in the unsecured 
creditors having their debts converted into fully paid prference shares of the 
new issue, and jn the old share capital of £200,000 in preference shares and 
£300,000 in ordinary shares being reduced and unified into a single share issue of 
£180, OCX) in ordinary shares. 

The reduction of capital will require a special resolution and the sanction of 
the Court, under section 40 (now English section 55 corresponding to Indian 
seetion 55). It will be necessary to alter the Articles declaring the rights of the 
preference and ordinary shareholders by special resolution, and to obtain the 
consent of the preference shareholders by a resolution under secton 45 (corres- 
ponding to Indian section 54) if their rights are determined by the Memorandum 
of Association without a power of variation, but if not so determined either by 
resort to the powers contaned in the Articles or if those do not suffice by proceed- 
ings under section 120 (now section 153 corresponding to Indian section 153). 
Meetings and resolutions of the holders of the first mortgage debenture-holders, 
of the second mortgage debenture-holders and of the unsecured creditors must be 
held separately under section 120 (now section 153 and Indian section 153), and 
the whole scheme requires confirmation by the Court under sections 45, 40 and 120 
(corresponding to Indian sections 54, 55 and 153). This can be obtained by a 
single application on which all the paities interested can appear. 

It may be suggested that the original ordinary shares should be wiped out 
altogether, but it is usually found desirable to leave them a small interest to secure 
their support to the scheme and their assistance in subscribing to the new prior 
lien debenture-stock.” 


CHAPTER X I X 

PRIVATE COMPANY 

The Act by sec. 2, sub-sec. 13 has defined the status of a private 

^ ^ r compatu’. The section runs thus : — 

Definition of ~ „ ... 

Private Company. Private Company means a company which 
(i) by its articles — 

(а) restricts the rights to transfer its shares ; and 

(б) limits the number of its members (exclusive of persons who are 
in the employ of the company) to fifty ; and 

(c) prohibits any invitation to the public to subscribe for any shares 
or debentures of the company, and 

(ii) continues to observe such restrictions , limitations and 
prohibitions. 

Provided that where two or more persons hold one or more shares 
in a company jointly they shall, for the purposes of this definition, be 
considered as a single member. 
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Accordingly the Articles of Association of a private 
company must provide some regulations restricting the 
right of transfer of its shares and prohibiting the issue 
of its shares amongst the public. So Table A of the Act 
cannot be accepted in entirety without some modifications 

The method of forming a private company is also very simple. In 
forming a private company, a Memorandum of Association as required 
in the case of a public company should be pre- 
a^Private forniillg pared and signed by at least two subscribers in the 
Company. presence of at least one witness. The maximum number 

of members of a private company must in no case exceed 
fifty, but the joint holders of shares should together be counted as one 
member. The Memorandum of Association should be accompanied by 
Articles of Association prepared in accordance with the regulations of 
the Act. A sample of such Articles of Association is given in Form No. 
57 in App. B. These two documents when prepared and signed should 
be presented to the Registrar along with a declaration of compliance as 
required by section 24, sub-sec. 2, (Form No. I. of App. A). A statement 
in lieu of prospectus is also required to be filed, if the company intends 
to pay brokerage or commission on sale of its shares under the provi- 
sions of sec. 105 ; otherwise it is not required. A notice regarding the 
situation of the registered office of the company is also required to be 
filed in Form No, IT, App. A. 

On presentation of the above-mentioned documents by the person 
who is authorised to present them under the provisions of the Statute 
the Registrar will grant a certificate of incorporation on receipt 
of the fee prescribed by clauses 1 and 2 of Table B. This certificate 
will be conclusive evidence as regards the incorporation of the 
company. 

A private company is entitled to commence business immediately 
after incorporation, and is not required to pass through all the techni- 
calities as provided by sec. 103. But a private company 
P oT«™i no * exeni l>ted from filing the return of allotment as 
of b'u sf n eflvToV a required to be filed with the Registrar under the provi- 

Private Company. sions of sec. ] 04 when any allotment is made, though 
such company is not under the restrictions of sub-sec. (7) 
of sec. 101, as the company does not offer its shares to the public for 
subscription. 

A private company is exempted from many statutory techni- 
calities, which a public company must observe. The following 
are a few of the exemptions which a private 
Exemptions of company is entitled to enjoy: — 

from* c e rt a fi i P a ” y 0) It does not require to file with the Registrar a 

{Statutory duties, Statutory Report as provided by sub-sec. 5 of sec. 77, nor 
now to bold a Statutory Meeting under sub-sec. 1. 

(2) Section 84 regarding consent of Directors will have no appli- 
cation in the case of a private company nor to a public company which 
was a private company before being converted into a public company. 


Restrictions to 
be contained in 
the Articles of a 
Private Company. 

or restrictions. 
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(3) A private company is not required to file a Prospectus or a 
statement in lieu of Prospectus except in the case where they pay any 
brokerage or commission on sale of shares. 

(4) A private company which is a subsidiary company of a private 
company is not bound to have at least three directors as provided by 
Section 83A. At the same time although this section does not apply to 
private companies, private companies are now bound to have directors, as 
Article 71 of Table A has been made compulsory under section 17 in the 
case of all companies including private companies. On the other hand, 
Articles 78-82 regarding rotation of directors etc., which have been 
made compulsory in the case of public companies are not applicable to 
private companies except such as are subsidiary companies of public 
companies. 

Article 77 regarding statutory report and statutory meetings of 
companies has now been made wholly inapplicable to private com- 
panies so that they are not bound to have any statutory report or 
statutory meeting. 

The new Section 87A imposing restriction of duration binding 
on the managing agents does not apply to private companies which 
are not subsidiary companies of public companies. Nor does the 
restriction regarding remuneration of the managing agents in the new 
section 87C apply to such companies. 

Under section 871), a subsidiary company cannot make a loan to 
its managing agent if the parent company is not its managing agent but 
there is nothing to prevent its making a loan to the managing agent of 
its parent company. Again, the directors of a subsidiary private com- 
pany will have all the limitations of the directors of a public company. 
Further under section 54A a subsidiary company cannot buy the shares 
of its parent public company except by way of reduction of capital. 

Section 91B prohibiting the exercise of vote by the director in any 
matter in which he is directly or indirectly interested also does not apply 
to private companies, but it applies to a private company which is a 
subsidiary company to a public company. 

Section 101 restricting the allotment of shares is now applicable to 
private companies without exception. 

Section 103 limiting the power of a company to commence business 
is not applicable to private companies. 

(5) Though a private company is required to prepare a balance- 
sheet under the provisions of sec. 131 and to hold the general meeting 
to consider and pass the said balance-sheet, still it is not required to 
forward a copy of the said balance-sheet to the Registrar under the 
provisions of section 134, sub-sec. 3 nor is a private company required 
to send a copy of it to each member 7 clear days before the meeting. 
But a summary and the list of the shareholders is required to be filed 
with the Registrar under the provisions of sec. 32. 

(6) The balance-sheet of a private company is not required to be 
audited by a certified auditor , as is compulsory in the case of a public 
company (sec. 144). But it is not desirable that the directors and officers 
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of a private company or a partner of the company should audit such a 
balance-sheet. 

(7) The Articles of Association may restrict the right of receiving 
or inspecting the balance-sheet , etc., of the holders of preference 
shares, which the Articles of Association of a public company cannot 
do (sec. 146). 

On the other hand, by reason of its being a private company subject 
to the restrictions of private companies, such a company must at the 
time of submitting the annual return under section 32 send with it a 
certificate signed by the director or other officer of the company to the 
effect that the company has not since the date of incorporation or since 
last return issued any invitation to the public to subscribe for any share 
or debenture and also when its annual return shows that the number of 
members exceeds 50, another certificate similarly signed showing that 
the excess consists wholly of persons who are under clause 13 of sub- 
section (l) of section (2) not to be counted towards the number of 5o and 
in the event of the number of members exceeding 50 after excluding 
such members the company would cerise to be entitled to lie a private 
company. 

Though a private company is exempted from so many legal techni- 
calities, it should observe the provisions regarding statutory powers 
and duties as given on page 20, and pages 31 and 32 save the provisions 
of clauses 4, 5, 6 and a pait of clause 8, 19 and 20 of Statutory Duties as 
given on pages 31-32, supra. 

A private company is entitled to enjoy the benefit of borrowing 
facilities as provided by sec. 109, and the rules regarding winding up of 
a public company apply to it. 

A private company may be converted into a public company under 
sec. 154. In converting a private comuany into a public company the 
following three things have to be done : — 

Converting a Pri- (l) The company must pass a special resolution 
vnte Company altering the articles deleting the provision of section 2 
into a Public sub-section 1 Clause 13 and file the same with the Regis- 
Compauy. trar under the provisions of sec. 82. 

(2) There must be filed with the Registrar a statement in lieu of 
Prospectus under Form II in the Second Schedule within 14 days of 
such alteration of articles. 

(3) There must be filed with the Registrar a statutory declaration 
required to be filed before commencing business under the provisions 
of sec. 103. A list of Directors along with their consent and contract to 
act as such is also required to be filed under the provisions of sec. 84, 
when the company intends to offer its shares for public subscription. 

A fresh set of Articles or special resolutions withdrawing the 
restrictions on the transfer of shares, offering the shares for public 
subscription and extinguishing the limitation of number of members to 
fifty must also be filed with the Registrar. For convenience it is desir- 
able that a fresh set of Articles should be prepared and filed. The 
conversion may also be effected by a process of reconstruction as detailed 
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in Chapter XVIII by selling the assets and liabilities of the private 
company to the new public company. 

The conversion of a public company into a private company may 
also be effected by the reconstruction process as detailed on pages 
262 et seq. 

Under section 154, as amended, if the articles of the private 
company are so altered that they no longer include the restrictions 
required under section (2) sub-section (13), the company ceases to be a 
private company from the date of such alteration and is required to file 
its prospectus or a statement in lieu of prospectus under the penalty of 
fine up to Rs. 500/- for default, and when such default happens the 
company will not be entitled to the privileges of private companies 
except where the court, being satisfied that failure to comply with the 
conditions was accidental or due to some other sufficient cause, gives 
relief from the penalty and consequences. 

The Memorandum of Association both of a public and a private 
company may be drawn up in the same way save that the number of 
subscribers in the case of a public company must 
be at least seven, while in case of a public company it 
must be two. But the Articles of Association of a 
public and the private company must differ as the 
Public Company. Articles of the latter must restrict the transfer of 
shares etc., under the provisions of the statute. 
The form as given in Form No. 57 in App. B may be taken as a 
form for Articles of Association of a Private Company. 


Contrast 
between the 
Memorandum 
and Articles of 
a Private and a 


CHAPTER XX 

BANKING & INSURANCE COMPANIES & 

FOREIGN COMPANIES 

Banking companies are governed like all other companies hy the 
Indian Companies' Act. But they are subject to certain special provi- 
sions made in this Act. Thus under section 4, association of more than 
20 persons are forbidden otherwise than by registration under this Act. 
In the case of banking companies such associations are forbidden if they 
consist of more than ten persons . There are similar other provisions 
in various parts of the Act specially applicable to the banking companies. 
Thus tinder section 133 a special mode of the signature on the balance 
sheet and the profit and loss accounts is provided for banking com- 
panies, and section 136 itself provides that a banking company is to 
publish every six months a statement in the Form G, Schedule 3, giving 
a brief statement of the position cf the company along with a copy of 
the last audited balance sheet, and this statement and balance sheet are 
to be displayed continuously in the bank, until the next statement is 
thus displayed. 

In the amending Act of 1936 new sections 277F to 277N contain 
elaborate provisions for banking companies. A banking company is 
defined by section 277F as follows : — 
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277F. 

Definition of 

banking 

company. 


A ‘banking company 1 means a company which carries on as its princi- 
pal business the accepting of deposits of money on current 
account or otherwise, subject to withdrawal by cheque, draft or 
order, notwithstanding that it engages in addition in any one or 
more of the following forms of busiuess, namely; 


(1) the borrowing, raising or taking up of money ; the lending or advanc- 
ing of money either upon or without security; the drawing, making, 
accepting, discounting, buying, selling, collecting and dealing in bills 
of exchange, hoondees, promissory notes, coupons, drafts, bills of 
lading, railway receipts, warrants, debentures, certificates, scrips and 
other instruments and securities whether transferable or negotiable or 
not ; the granting and issuing of letters of credit, travellers cheques 
and circular notes ; the buying, selling and dealing in bullion and 
specie; the buying and selling of foreign exchange including foreign 
bank notes ; the acquiring, holding, issuing on commission, under- 
writing and dealing in stock, funds, shares, debentures, debenture stock, 
bonds, obligations, securities and investments of all kinds ; the pur- 
chasing and selling of bonds, scrips or other forms of securities on 
behalf of constituents or others ; the negotiating of loans and advan- 
ces ; the receiving of all kinds of bonds, scrips or valuables on deposit, 
or for safe custody or otherwise ; the collecting and transmitting of 
money and securities ; 


(*_?) acting as agents for Governments or local authorities or for any other 
person or persons ; the carrying on of agency business of any descrip- 
tion other than the business of a managing agent of a company not 
being a banking company including the power to act as attorneys and 
to give discharges and receipts ; 

(!1) contracting for public and private loans and negotiating and issuing 
the same ; 

(4) the promoting, effecting, insuring, guaranteeing, underwriting, parti- 

cipating in managing and carrying out of any issue, public or private, 
of State, Municipal or other loans or of shares, stock, debentures, or 
debenture stock of any company, corporation or association and the 
lending of money for the purpose of any such issue ; 

(5) carrying on and transacting every kind of guarantee and indemnity 

business ; 

(Ci) promoting or financing or assisting in promoting or financing any 
business undertaking or industry, either existing or new, and 
developing or forming the same either through the instrumentality 
of syndicates or otherwise ; 

(7) acquisition by purchase, lease, exchange, hire or otherwise of any 

property immoveable or moveatye and any rights or privileges which 
the company may think necessary or convenient to acquire or the 
acquisition of which in the opinion of the company is likely to 
facilitate the realisation of any securities held by the company or to 
prevent or diminish any apprehended loss or liability ; 

(8) managing, selling and realising all property moveable and immoveable 
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which may come into the possession of the company in satisfaction 
or part satisfaction of any of its claims ; 

(9) acquiring and holding and generally dealing with any property and 
any rightV title or interest in any property moveable or immoveable 
which may form part of the security for any loans or advance or 
which may be connected with any such security ; 

(10) undertaking and executing trusts ; 

(11) undertaking the administration of estates as executor, trustee or 

otherwise ; 

(12) taking or otherwise acquiring and holding shares in any other company 

having objects similar to those of the company ; 

. (13) establishing and supporting or aiding in the establishment and support 
of associations, institutions, funds, trusts and conveniences calculated 
to benefit employees or ex-employees of the company or the depend- 
ants or connections of such persons ; granting pensions and allow- 
ances and making payments towards insurance ; subscribing to or 
guaranteeing moneys for charitable or benevolent objects or for any 
exhibition or for any public, general or useful object ; 

(14) the acquisition, construction, maintenance and alteration of any build- 

ing or works necessary or convenient for the purposes of the 
company ; 

(15) selling, improving, managing, developing, exchanging, leasing. 

mortgaging, disposing of or turning into account or otherwise 
dealing with all or any part of the property and rights of the 
company ; 

(10) acquiring and undertaking the whole or any part of the business of 
any person or company, when such business is of a nature enumerated 
or described in this section ; 

(17) doing all such other Usings as are incidental or conducive to the 
promotion or advancemenl of the business of the company. 

The first paragraph of this section gives the essential functions 
of abank. 

Uuder the English law a banker is defined as “an individual part- 
nership - or corporation whose sole or predominating business is banking 
i. e. receipt of money on current or deposit account and demand and col- 
lection of cheques drawn up or paid for by the customer.”(tl) Receiving 
of deposits subject to withdrawal by cheques rs thus essential to a bank. 
But in addition to this, banks carry on various other businesses such as 
those specified in this section, and it is provided therefore that carrying 
on of other businesses along with the principal business of banking does 
not make .the company other than a banking company. 

The language of this, section# leaves it somewhat obscure as to 
whether a company which carries on any business other than businesses 
specified in this section in addition to banking proper would come under 
this definition. Thus if a company carries on a business of banking 
along with the business of insurance or of manufacturing goods, would 

(tt) Laws of England (Hailshatn Ed.) p. 782. 
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it or would it not come under this definition of a banking company and 
be subject to the stringent provisions made in this section, regarding 
banking companies ? No doubt under section 277(G) no company form- 
ed after the commencement of the Act of 1936 can be registered unless 
it limits its objects to banking proper along with one or more of the 
businesses specified in section 277F, and this section also piohibits any 
banking campany carrying on any form of business other than busi- 
nesses specified in section 277F, after the expiry of two years from the 
passing of this Act of 1936. But in the case of old companies which 
had other businesses along with banking proper, their position within 5 
the two years, during which they are allowed to carry on such other 
businesses is far from clear. 

Besides the definition of banking company in section 277F would 
otherwise seem to be inartistic in so far as it requires the principal 
business to be the accepting of money subject to withdrawal by cheques 
etc. A company the volume of whose other businesses is greater than 
receiving of deposits on these conditions would therefore seem not to be 
within this definition and therefore the prohibitions under section 277G 
would not apply to it in as much as they are prohibitions applying 
onl 3 r to banking companies, which must mean companies defined under 
section 277 F. 

It would seem however the intention of the legislature is that any 
company which carries on business of taking deposits on condition of 
withdrawal by cheques etc. shall be deemed to be a banking company 
and such companies will not be allowed to carry on any other business 
except those specified in section 277F. But the two sections as 
drafted leave the matter somewhat undefined. 

As already stated, section 2770 applies limitations on the power of 
banking companies to carry on any kind of business other than those 
specified in section 277F. Proviso to section 277G however gives the 
Governor General in Council power to add to the list of businesses set 
forth in the clauses (1) to (17) of section 277F which it shall be 
lawful for the banking company to carry on. 

The next important limitation on the powers of banking companies 
is that no existing banking company can after the expiry of two years 
from the commencement of the Act of 1936 employ or be managed by 
any managing agent other than a banking company aml.no new banking 
company can have such managing agent (see 277H). 

A banking company is forbidden by section 277M from forming 
any subsidiary company except a subsidiary company of its own for 
the purposes of undertaking administration of estates as executors, 
trustees, or otherwise and such objects set forth in section 277F as are 
incidental to the business of accepting deposits of money on current 
account or otherwise. Besides, banking companies are now forbidden 
to hold shares in other companies, except of its own subsidiary company 
either as owner or as pledgee or mortgagee beyond 40% of the issued 
shares of such company. 

A very important limitation to the rule laid down in the amend- 
ment for banking companies is provided in the section 277(i) which 
forbids any banking company commencing business unless shares have 

40 
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been allotted to an amount sufficient to shield at least Rs. 50000/-, as 
working capital and a declaration form of affidavit signed by the 
director and the manager, that the sum of Rs. 50000/- has been received 
by way of paid up capital has been filed with the Registrar. It will be 
remembered that under section 101, sub-section 2, the minimum subs- 
cription stated in the prospectus must include, in addition to the 
working capital other items of expenditure such as preliminary expenses, 
commissions, repayments of moneys borrowed, purchase prices of 
property purchased or to be purchased and banking companies like 
any other company must make provision for these items in the amount 
of minimum subscription stated in the prospectus. The special rule 
in respect of banking companies is that while in the case of other 
companies the working capital is left undetermined, to be fixed by each 
company for itself with reference to the probable requirements, in 
the case of banking companies the working capital must be at least 
Rs. 50000/-. 

A banking company is forbidden by section 277J from creating 
any charge upon the unpaid capital of the company and if any such 
charge is created it is rendered invalid by the section. It is usual in 
banking companies to have a substantial amount of capital uncalled 
as reserve liability in order to give extra security to its creditors and 
customers. The policy of this section is that this reserve liability of the 
share-holders should be always available to the liquidator and should not 
be encroached upon by any charge made upon it. 

Sections 277K and 277L make some special provisions with regard 
to the maintenance of reserve fund and of the cash reserve. These 
sections are not applicable to scheduled banks [section 277L sub- 
section (3)] because the Reserve Bank Act makes ample provision 
by insisting upon certain deposits being maintained with the Reserve 
Bank by scheduled banks. Banks other than scheduled banks must 
provide for the reserve fund under section 277K to which shall be 
transferred no less than 20 per cent, out of the declared profits of the 
year before any dividend is declared and this reserve fund is required 
to be invested in Government securities or Trustee securities or depo- 
sited in a special account in a scheduled bank. 

With regard to cash reserve section 277L provides that every 
banking company shall have cash reserve in cash of a sum equivalent 
to l£ per cent, of the time liabilities and 5 per cent, of the demand liabi- 
lities of such companies and shall file with the Registrar before the 
10th. of every month three copies of a statement of the amount so held 
on the Friday of each week of the preceding month together with the 
numbers of demand and time liabilities. Demand liabilities are defined 
by this section as liabilities which must be met on demand and time 
liabilities as liabilities which are not demand liabilities such as fixed 
deposits, security deposits and so forth. 

If a banking company makes default in complying with the provi- 
sions of sec. 277G, 277H, 277J, 277K, 277L and 277M, every director 
or officer of the company who is a wilful party to the default is liable 
to a fine up to Rs. 500/- for every day of the continuance of the default. 

Valuable provisions have been made for meeting a sudden run 
on banks by section 277N. This section provides that when a banking 



INSXTKANCK COMPANIES 


315 


company is temporarily unable to meet its obligations, the Court may 
on application by the company stay commencement or continuation of all 
actions and proceedings against the company for a fixed period on such 
terms and conditions as it thinks fit, and may extend the time from time 
to time. For such application it is necessary to file along with it a report 
of the Registrar w r ho is authorised to investigate the financial condition 
of the company at the cost of the company under sub-section 3. A 
recourse to the section will save companies from being ruined by a 
sudden run made on the banks which it will be unable to meet although 
its financial condition may be thoroughly sound. In such cases the 
Registrar may be asked to investigate the affairs of the company and 
to make a report in respect of the application to the Court, and if his 
report shows that the condition of the company is sound the Court 
may grant relief to the company by staying all suits and legal proceed- 
ings under this section. 

Insurance Companies 

While the special provisions regarding banking companies have 
been incorporated in the Indian Companies Act by the amendment 
of 1936, such provisions regarding Insurance Companies have been 
embodied in the Insurance Act IV of 1938 which provides for insurers 
whether they are companies registered under the Indian Companies Act, 
or private persons or firms. Some of the special provisions regarding 
Insurance Companies may be noted here. 

Commencement of Business 

An insurance company cannot commence business merely by 
satisfying the requirements of the Companies* Act, for the purpose. In 
addition, before an insurer can commence any class of insurance 
business it has to obtain from the Superintendent of Insurance a certi- 
ficate of registration. Section 3 of the Insurance Act which requires 
such a certificate specifies the documents and particulars to be furnished 
to the Superintendent of Insurance writh every application for such a 
certificate, and along with evety application a certified copy of the 
Memorandum and Articles of Association of the company, the name, 
address and occupation, if any, of the directors, a certified copy of the 
published prospectus have got to be furnished by the companies under 
that section. Under section 6 of the Insurance Act, , an insurance 
company cannot be registered by the Superintendent unless it has for 
working capital no less than fifty thousand rupees exclusive of any sums 
payable as preliminary expenses in the formation of the company. 

Under section 7 of the Insurance Act, every insurer except Lloyds 
under- writers is required to deposit and keep deposited w 7 ith the 
Reserve Bank of India to the credit of the Central Government cash or 
approved securities of the market value of two hundred thousand 
rupees, if the business to be done is Life Insurance only, one hundred 
fifty thousand rupees, if the business to be done is Fire Insurance or 
Marine Insurance or Accident and Miscellaneous Insurance only. The 
scale of amounts to be deposited where the different kinds of businesses 
are combined is also provided in that section and further provision 
is there made enabling insurance companies to make deposits in 
instalments. 
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Such deposits are, under section 8, to be deemed part of the 
assets of the insurer and the insurance company has no right to 
assign any part of it in discharge of any liability other than those on 
insurance policies, and these deposits are not liable to attachment. The 
deposit is however refunded when the company ceases to carry on 
business or any particular class of business for which such deposits 
have been made. 

Section 10 of the Act provides for the keeping of accounts for 
each class of insurance and section 11 makes a special provision with 
regard to accounts. The balance sheet is to be prepared in accordance 
with the regulation contained in Fait I in the Form set forth in Part II 
of the First Schedule of the Insurance Act. The profit and loss account 
is also to be made out in the Form set out in Part II of the second 
Schedule of that Act. In addition, the revenue account for each class 
of insurance business carried on by the company is required to be 
prepared in accordance with part II of the third Schedule of that Act. 

Insurance companies have to get a valuation of the business 
made every 5 years by an actuary after investigations made by him, 
under section 13 of the insurance Act. The abstract of the report of 
the actuary in conformity with the requirements of part II of the 
Fourth Schedule is to be made by the company. In addition to this 
quinquennial valuation, a similar abstract of valuation is required to 
be made under section 13 whenever, at any other time, an investigation 
into the financial condition of the insurer is made, with a view to the 
distribution of profits or for publication. Sections 15 to 20 of the 
Act provide for the making of certain returns to the Superintendent and 
the Registrar of the Joint Stock Companies and for the inspection of 
the documents. 

Some special rules are made by the Insurance Act, with regard 
to the investments and loans by section 27 under which no less than 
55 per cent, of the amount of the liabilities of the policy-holders is 
required to be invested in securities referred to in that section, and 
investments by loans except loans on life policies to any director, 
manager, managing agent, actuary, auditor or officer of the insurance 
company or to any other company or firm in which any such director, 
manager, managing agent, actuary or officer holds any similar position 
is absolutely forbidden by seel ion 29 subject to exceptions in favour 
of loans to banking companies and in respect of existing loans. 

Special liability is imposed upon the director, manager, etc. 
by section 30. The Insurance Act avoids any loans made in violation of 
provisions regarding investments under sections 27 and 39 of the Act. 

Insurance companies like banking companies tinder the Indian 
Companies’ Act are forbidden to have a managing agent for the conduct 
of business and a stringent rule is laid down ; where there are any such 
managing agents, they shall cease to hold office on expiry of three years 
from the commencement of the Act without having any right to com- 
pensation by reason of the premature termination of their appointment. 
And it is further provided that the remuneration which may be paid 
to the managing agent cannot exceed more than two thousand rupees 
per month including salaries and commission and other remuneration 
payable to and receivable by him. 
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Supervision 

The supervision of insurance companies is vested in the Superin- 
tendent of Insurance, who for special purposes of insurance companies 
takes the place of the Registrar of Joint Stock Companies, and urider 
section 33 he has got the power to make an investigation into the affairs 
of an insurance company. To such investigation the provisions of 
section 140 of the Indian Companies* Act shall apply. 

Amalgamation and Transfer 

Sections 35 to 37 of the Insurar.ee Act lays down special proce- 
dure for the amalgamation of insurance companies. The chief points 
of the special provisions are that (l) a scheme must be prepared in accor- 
dance with section 35 ; (2) and it must be sanctioned hy the court ; 
(3) the scheme must set out the agreement under which the transfer or 
the amalgamation is proposed to be effected ; (4) before an application 
to the court notice must be given to the Central Government of the 
intention to make an application enclosing (a) the draft agreement and 
the deed for amalgamation or for transfer, (b) the statement of the assets 
and the liabilities of amalgamating companies, (c) acturial or other 
reports on which the scheme is founded, including a report of an inde- 
pendent actuary on the proposed amalgamation. The scheme has got to 
be kept open to inspection by members and policy holders for two 
months ; (4) the court will cause notice of application to be sent to 
other holders of policies and cause it to be published under section 37 
and after hearing of the interested parties may sanction the arrangement 
if it is satisfied that no sufficient objection to the arrangement has 
been established. 

Where an amalgamation takes place statements as specified in 
section 37 have to be furnished to the Central Government. 

Sections 40 to 44 of the Insurance Act provide for the payment of 
commissions to insurance agents and under this provision it is only 
the licensed insurance agents who are entitled to procure business 
and to be paid commission subject to the maxima provided in section 40 
sub-section 2. 

Winding Up 

Sections 53 to 61 provide for winding up of insurance companies. 
Section 53 provides the following grounds on which the court can wind 
up a company in addition to those under the Indian Companies* 
Act. It may wind up an insurance company (a) if with the sanction 
of the court previously obtained a petition in this behalf is presented 
by shareholders representing not less than one-tenth of the share 
capital or by not less than fifty policy holders holding policies of 
life insurance that have been in force for not less than three years and 
are of the total value of not less than fifty thousand rupees ; or 
(b ' if the Superintendent of Insurance, who is hereby authorised to 
do so, applies in this behalf to the court on any of the following 
grounds, namely : — (i) that the company has failed to deposit or to keep 
deposited with the Reserve Bank of India the amounts required by 
section 7, (ii) that the company having failed to comply with any 
requirement of this Act has continued such failure for a period of three 



318 


INDIAN COMPANY MANUAL 


months after notice of such failure has been conveyed to the company by 
the Superintendent of Insurance, (iii) that it appears from the returns 
furnished under the provisions of this Act or from the results of investi- 
gation made thereunder that the company is insolvent, or (iv) that the 
continuance of the company is prejudicial to the interests of the policy- 
holders. 

Voluntary winding up except by way of amalgamation is altogether 
forbidden in the case of insurance companies. 

The rules for the distribution of assets in the case of insurance 
companies are naturally different from that of other companies. The 
sixth schedule of the insurance Act gives the following rules with 
regard to the valuation of the liabili ties : — 

The liabilities of any insurer in respect of current contracts effected 
in the course of life insurance business including annuity business shall 
be calculated by the method and upon the basis to be determined by an 
actuary approved by the Court, and the actuary so approved shall, in 
determining as aforesaid, take into account — 

(a) the purpose for which such valuation is to be made, 

(b) the rate of interest and the rates of mortality and sickness to 
be used in valuation, and 

(c) any special directions which may be given by the 
court. 

The liabilities of an insurer in respect of current policies other 
than life policies shall be such portion of the last premium paid as is 
proportionate to the unexpired portion of the policy' in respect of which 
the premium was paid. 

Under section 55 valuation is to follow the rules in t lie sixth 
schedule as far as possible. The Life Insurance Fund is to be applied in 
the first instance in the satisfaction of the liabilities in respect of life 
insurance business of the insurance company and when there is a sur- 
plus it can be applied to the satisfaction of other liabilities of the 
company in accordance with the principles laid down in section 56. 

Section 58 lays down the. special procedure for the partial winding 
up of any one class of undertaking of the company leaving the company 
to carry on the business of the other classes of insurance either by itself 
or by transfer to some other company. 

The rules with regard to provident insurance societies and 
mutual companies are in many respects different from those of 
insurance companies. A provident society is defined under section 65 to 
mean persons who receive premium or contributions for securing annui- 
ties or for the payment of moneys in any contingency like birth, marriage 
or death, failure of issue, loss or retirement from employment etc. 
Mutual societies are defined as companies which have no share capital 
and, by whose constitution, only all policy holders are members. 
These companies are dealt with in parts III and IV of the Insurance 
Act. 
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Companies Registered outside British India 

The requirements as to companies established outside British 
India but having a place of business in British India are detailed by 
section 277 of the Act, which runs thus : — 

Section 277 : — (1) Every company incorporated outside British India, which 
at the commencement of this Act has a place of business in British India and 
every such company which after the commencement of this Act establishes sncb 
a place of business within British India, shall, within six months from the 
commencement of this Act, or within one month from the establishment of such 
a place of business, as the case may be, file with the registrar in the province in 
which such place of business is situated : — 

(a) a certified copy of the charter, statutes, or memorandum and articles 

of the company or other instrument constituting or defining the 
constitution of the company, and if the instrument is not written in 
the English language, a certified translation thereof ; 

(b) the full address of the registered or principal office of the company ; 

(c) a list of the directors and managers (if any) of the company ; 

(d) the names and addresses of some one or more persons resident in 

British India authorised to accept on behalf of the company service 
of process and any notices required to be served on the company ; 

(e) the full address of that office of the company in British India which 

is to be deemed the principal place of business in British India of 
the company ; 

and in the event of any alteration being made in any such instrument 
or in any such address or in the directors or managers or in the 
names or addresses of any such persons as aforesaid the company 
shall, within the prescribed time, file with the registrar a notice of 
the alteration. 

(2) Any process or notice required to be served on the company shall be 
sufficiently served, if addressed to any person whose name has been so filed as 
aforesaid and left at or sent by post to the address which has been so filed. 

(d) Every company to which this section applies shall in every year file with 
the registrar of the province in which the company has its principal place of 
business : — 

(i) in a case where by the law, for the time being in force, of the country 

in which the company is incorporated such company is required 
to file with the public authority an annual balance-sheet, three 
copies of that balance sheet and if the balance sheet does 
not contain all the information provided for in the form marked 
H in the third Schedule, such supplementary statement in 
triplicate as shall furnish such information ; or 

(ii) in a case where no such provision is made by the law, for the time 
being in force, of the country in which the company is incorpora* 
ted such a statement in triplicate in the form of the balance sheet 
as such company would, if it were a company formed and registered 
under this Act, be required to file in accordance with the provi* 
sions of this Act ; 
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(4) Every company to which this section applies and which uses the word 
U l*iuiited” as part of its name, shall — 

(a) in every prospectus inviting subscriptions for its shares or deben- 

tures in British India, state the country in which the company is 
incorporated : and 

(b) conspicuously exhibit at every place where it carries on business in 

British India the name of the company and the country in which 
the company is incorporated in letters easily legible in English 
characters and also, if any place where it carries on business is 
beyond the local limits of the ordinary original civil jurisdiction of 
a High Court, in the characters of one of the vernacular languages 
used in that place ; and 

(c) have the name of the company and of the country in which the 

company is incorporated mentioned in legible English characters 
ill all billheads and letter paper, and in all notices, advertise- 
ments and other official publications of the company. 


(5) Every company to which this section applies shall if the liability of 
the members of the company is limited cause notice of that fact to be stated in legible 
characters in every prospectus inviting subscriptions for its shares, and in all 
bill-heads and letter paper, notices, advertisements and other official publications 
of the company in British India and to be affixed on every place where it carries 
on business. 

(6) If any company to which this section applies fails to comply with any 
of the requirements of this section, the company, and every officer or agent 
of the company, shall be liable to a fine not exceeding five hundred rupees, or in 
the case of a continuing offence, fifty rupees for every day during which the default 
continues. 

(7) For the purposes of this section : — 

(a) the expression “certified” means certified in the prescri bed manner to 

be true copy or a correct translation ; 

(b) the expression “place of business” includes a share transfer or share 

registration office ; 

(c) the expression “director” includes any person occupying the position 

of director by whatever name called ; and 

(d) the expression “prospectus'’ means any prospectus, notice, circular, 

advertisement or other invitation, offering to the public for subscrip- 
tion or purchase any shares or debentures of the company. 

(8) There shall be paid to the registrar for registering any document required 
by this section to be filed with him a fee of five rupees or such smaller fee as may 
be prescribed. 


The amendment of 1936 has introduced other new restrictions 
upon foreign companies trading in India. Under section 277A foreign 
companies are forbidden to issue or circulate in British 
pecTusVloreign India any Prospectus offering shares or any form of 
companies. application for shares or debentures of such companies 
without complying with the requirements of the section 
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regarding furnishing the Registrar with copies of prospectus and other 
matters and provisions relating to prospectus are made applicable to 
such documents inviting shares or debentures. Section 277B gives in 
detail the requirements of the prospectus to be filed with the Registrar 
before being qualified to sell shares in British India. The requirements 
are generally similar to those for British Indian companies with adap- 
tation to foreign companies. 

Section 277C restrains the canvassing for sale of shares by foreign 
companies by going from house to house. The provisions of sections 
Canvass in * 1<>9 to 117 and 1 20 to 1 25 of the Act ai e made appli- 

f or bidden. cable by section 2771) to charges on properties in British 

India, held by foreign companies with the proviso that 
where a charge is created outside British India sections 109 to 109 A shall 
apply as if the property wherever situated were situated outside 
British India. 

Section 277K makes section 118 and 119 applicable mntatis 
mutandis to foreign companies having a place of business in India. 

Application of the Act 

The Act shall apply to companies registered under the former 
Companies Act in the same manner in the case of a limited company, 
other than a company limited bv guarantee, ns if the company had been 
formed and registered under this Act as a company limited by shares, 
(vide sec. 250) subject to the proviso of the said section. 

But the Act shall not affect companies registered under the 
provisions of the Insurance Act IV of 1988 (sec. 287 read with sec. 123 
of Act 1Y of 1938) ; and save the provisions in sections 188 and 189 
nothing in this Act shall be deemed to apply to the Bank of Bengal, 
the Bank of Madias and the Bank of Bombay (sec. 289) at present the 
Imperial Bank of India. 

Winding up of Unregistered Companies 

The Act provides for the liquidation of companies not registered 
under the Act. The term unregistered company does not* for the pur- 
pose of winding up undei this Act, include a Railway Company incoipo- 
rated by an Act of Parliament or of the Governor-General in Councilor a 
company registered under any of the older Companies Acts but includes 
any partnership, association or company consisting of more than seven 
members. 

The general rules relating t<> the winding up of registered compa- 
nies apply with certain modifications : 

(1) For the purpose of determining the jurisdiction of the Court, 
an unregistered company is deemed to be registered in the province 
where its principal place of business is situate. 

(2) An ‘unregistered company’ cannot be wound up either volun- 
tarily or under supervision but must lie liquidated directly by 
the Court. 

41 
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(3) It can be would-up only (a) when the company is dissolved or 
has ceased to carry on business, (b) if the Court is of opinion that it is 
just and equitable that the company should be wound up, or (c) when it 
is unable to pay its debts. It is deemed to be unable to pay its debts (a) 
if it is unable to meet the demand of a creditor for a sum over Rs. 500/- 
within three weeks of the service of demand, (b) if it fails to satisfy a 
creditor who has served a notice of the institution of a suit or other 
legal proceeding against the company or any member in his character as 
a member of the company, within 10 days after the service of the notice 
or if it failed to procure a stay of proceedings, (c) if execution or other 
process issued on a decree obtained by a creditor is returned unsatisfied 
and (d) if it is otherwise proved to the satisfaction of the Court that the 
company is unable to pay its debts, (section 271). 

Contributories in a winding up of an unregistered company are 
deemed to be persons who are liable to pay or contribute to the payment 
of any debt or liability of the company or to the payment of any sum for 
the adjustment of the rights of the members amongst themselves or to 
the payment of the costs and expenses of the winding up. In the event 
of the death or insolvency of a contributory, the provisions of the Act 
regarding legal representatives and heirs of deceased contributories 
apply. 

The Court has the power to stay or restrain proceedings against 
any contributory of the company, where the application to stay or to 
restrain is by a creditor, and no suit or other legal proceeding against 
any contributory of the company may be commenced or proceeded with 
except by leave of the Court. 


CHAPTER XXI 

INCOME-TAX 


Income-Tax laws affect a company in two ways. A company is 
subject to these laws as an assessee, being liable to pay Tax on its 
profits ; on the other hand, the Income-Tax Act entails certain duties on 
a company in relation to its share-holders and employees. It is not 
possible to treat the matter with any degree of comprehensiveness within 
the compass of a single chapter and an attempt will therefore be made 
to outline the salient features of the law pertaining to the subject. 

Company as Assessee 

A company, as defined by the Income-Tax Act, includes not only 
a company incorporated under the Indian Companies Act, 1913 but any 
,, corporate body formed in pursuance of an Act of Par- 

underTh^l. T. lament. Royal Charter, Letters Patent or an Act of 

Act. Legislature of a British possession and also any foreign 

association carrying on business in British India, 
whether incorporated or not, which the Board of Revenue may, at its 
discretion, declare to be a “Company” for the purposes of Income-Tax 
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Act. It includes such foreign unincorporated associations as the French 
Societies Anonymes, which carry on trading operations in India, if and 
when they are declared by the Board of Revenue to be treated as a 
company. It does not however include any company formed under 
section 26 of the Indian Companies Act, as it is formed not for profit but 
“for promoting commerce, art, science, charity or any other useful object 
and applies or intends to apply its profits (if any) or other income in 
promoting its objects and to prohibit the payment of any Dividend to its 
members.” A company formed for charitable purposes or for some 
public benefit is therefore exempted and as agricultural income is not tax- 
able, a company formed for purely agricultural purposes is also exemp- 
ted from payment of Income-Tax. A company which combines agricul- 
tural work with manufacturing business, e.g. a Tea, a Sugar-cane or an 
Indigo concern, is liable to pay Income-Tax on that part of its income, 
which is derived from manufacturing processes as distinct from that 
derived from agricultural sources. Income derived from processes ordi- 
narily employed by a cultivator to render his produce fit for the market 
is not deemed as derived from manufacturing process, but where other 
processes are employed e.g. by a Tea Factory or an Indigo Factory, 
profits are apportioned to respective sources agriculture and manufac- 
ture -and the portion deemed to be derived from the manufacturing 
processes is held liable to tax. (Vide Patna High Court Case No. 74 of 
1919, and Calcutta High Court Case No. 83 of 1920 : Killing Valley Tea 
Co., Ltd. v. the Secy, of State for India). 


Under Section 4 of the I. T. Act as amended, a distinction is made 
in the incidence of tax on resident, ordinarily resident and 11041-resident 


Resident and 
non resident 
company. 


assessees and a company is accordingly so distinguished. 
A company is resident in British India in any year if the 
control and management of its affairs is situated wholly 
in British India in that year or if its income arising in 


British India in that year exceeds its income arising without British India 
in that year, and it is “ordinarily resident” if it is “resident’ 1 in British 


India. When a company is not resident is British India, only such part 


of its income as may accrue, arise or be deemed to accrue or arise in 
British India will be taxable in British India, whereas if it is a ‘resident' 


company, its total world income will be taxable in India, wherever it 
may accrue or arise provided that foreign income up to a maximum of 
Rs. 4500/- will not be taxable if it is not brought to British India. 


Communications with a company are made by the Income-Tax 
Officer with its Principal Officer, which has been defined as the Secretary, 
Definition of Treasurer, Manager or Agent of the Company or “any 

“Principal person connected with the company,” upon whom a 

Officer” of a notice has been served by the Income-Tax Officer, pur- 

company. porting to treat him as the “principal officer” of a 

company (vide sub-sec. 12 of sec. 2 of I. T. Act). Accordingly the 
Managing Agent or his principal representative may be treated as 
“Principal Officer” of the company and such person shall be held 
liable for offences in complying with the requirements of the Income- 
Tax Act under Section 51 of the said Act. 


O 11 or before the 1st day or May in each year the Income-Tax 
Officer shall give notice by publication in the press requiring every 
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Mode of charg- 
ing Tax. 


assessee to file a return of income and within 60 days 
from tbe publication of such notice, the Principal Officer 
of a coinpaay is required under Section 22 of the 
Income-Tax Act to file a return of the total income of the company 
during the previous year in the prescribed form (see Form No. 59). The 
Income-Tax Officer will thereupon ascertain the assessable amount and 
levy Income-Tax thereon at the rate current for the Government year 
(1st April to 31st March) as fixed by the annual Finance Acts. The 
minimum assessable amount, under the present Finance Act, is Rs. 
1,500/- for individuals but a company is charged on its total assessable 
income, whatever may be the amount, at the maximum rate obtaining at 
present & 30 pies per rupee plus a surcharge of 15 pies per rupee. 
Apart from the Income-Tax payable as above, a company is also 
required to pay Supei-Tax at the fixed rate of -/l/6 pies per rupee 
in respect of its total income. 

Basis of Taxation 


As indicated above, Income-Tax is charged on the profits of a 
fixed period. Where there are no profits, the loss if any is now allowed 
to be carried forward to be set off against the profits 
Tax charged on 0 f the subsequent period. Before the Income Tax 
a ssesse e ^1 so ^ ^ Amendment ) Act of 1939, business loss was not so 
allowed to carry allowed to be carried forward and when the amending 
forward loss. Act introduced the change, although the equity of the 
allowance was recognised it was made gradually effective 
in order to avoid any serious deficiency in Government revenue. Accor- 
dingly under the amended section 24, losses incurred in a business should 
iti the first instance be set off against other income for the same year, 
failing which it may be carried forward and set off against the profits, 
if any, from the same business for the following year, so that for the 
assessment year 1939-40, the loss shall be carried forward for one year 
only and for 1940-41 for two years (i.e. up to the year 1942-43) and 
the next one for three years and so on, but no loss can be carried 
forward for more than six years. 

Consequently, if a company makes a loss of say Rs. 10,000/- for 
Income Tax purposes for the assessment year 1942-43, it will be 
allowed to carry forward the loss for four years, if it cannot be set off 
against the profits arising meanwhile. Supposing the company makes 
a profit of Rs. 3000/- for the next assessment year, the carry forward 
is reduced to Rs. 7<>0o/- to be carried forward until 1946-47, after 
which it will lapse. If 1 lie company makes further losses, say in 
1944-45, that loss would be carried forward for six years, which is the 
maximum period up to which losses can be carried forward. 

It may be noted here that depreciation can be carried forward, 
without any limitation, until it can be set off against future profits and 
in view of the fact that business loss can be carried forward for 
a limited period only, such loss is allowed to be set off' against profits in 
priority to depreciation. 

The Government Financial year closes on 31st March and at the 
end of each Financial year, the Finance Act is published detailing the 
rate of taxation for the next Financial year. The basis 
Definition of G f taxation is the profits of the assessee earned during 

’* " 1 the previous year. The tax is therefore levied in arrear 
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on an ascertained income. Under the Act of 1918 (since repealed), the 
assessment was made on the income of the year of assessment and as 
this obviously could not be ascertained before the year was over, the 
tax was levied provisionally on the income of the previous year, subject 
to subsequent adjustments. The present Act does away with this 
legal fiction and as the tax is collected in arrear, no subsequent ad- 
justment is necessary. The tax is therefore levied for the current 
Government Financial year on the profits of the compares previous 
year of account. The term “p^vious year” is readily understood if 
the company’s financial year coincides with the Government year, 
where the term will indicate the period ending on the 31st March 
immediately preceding the Government year for wdiich assessment is 
made. Hut the financial year of .a company may not close on 31st 
March, iir which case the previous year, for Income-Tax purposes,, 
would be the year ending on the day within the preceding twelve 
months, up to which the accounis of the assessee have been made up. 
Thus, if a company closes its annual account on 31st December, the 
tax payable by the company for the Government year 1941-42 will be 
assessed on the profits of the Company tor the year ended 31st 
December, 1940, because this date comes within the previous Govern- 
ment year ended 31st March 1941. Similarly, a company having its 
annual closing on 30th June, will be assessed lor Government year 
1941-42, on the income earned by it during the year ended 30th June 
1940, because this date is within the year from the 1st April 1940 to 
31st March 1941, which is the previous year, as defined by the Act. 
The company is allowed therefore to close its financial year on any 
date of the calendar year and by arrangement with the Income-Tax 
Officer, its financial year may be taken as its previous year. But if 
this option of having a financial year other than the Government 
Financial year has once been exercised by the assessee (company), it 
shall not again be allowed to change the time of its financial year to 
any other time, (so as to vary the meaning of the previous year) without 
the consent of t lie Income-Tax Officer Wide section 2, sub-sec. (ll) 
of the I. T. Act |. 


Return of Total Income 

From the Return of total income filed by the Principal Officer 
of a company under section 22 (1) of the I. T. Act, the Income-Tax 
Net assessable Officer ascertains the net assessable income, after 
income to be taking into consideration the statutory allowances. The 
determined after Balance at the debit or credit of Profit and Loss Account 
deduction of Q f a company does not generally agree with the figure 
a nee's 01 ' alJow ’ of assessable income fixed by the Tax authorities as 
the methods followed toariive at the assessable profits 
for Income-Tax purposes are often found unsuitable for the purpose 
of ascertaining distributable profits. The allowances for depreciation, 
fixed by the I. T. Rules, for instance, may be found by the directors 
of the company to be inadequate and calculated to weaken the stability 
of the company. Again, it may be considered advisable to build a 
reserve for any specific purpose or for the general welfare of the 
Company, which the I. T, Act will not allow to be debited against 
the profits. 
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The total income of a company, which is the same for Income-Tax 
and Super-Tax purposes ( vide section 56 of the I. T. Act), is composed 
of income, profits and gains of the company under the following ^heads, 
namel}% “Property, 0 ‘‘Business,” “Interest on Securities” and “Other 
Sources.” 

As provision is made in the Act for the deduction of Income-Tax 
at source, i.e. t at the origin where the income accrues, interest on Secu- 
rities and Dividend from other companies are received by the assessee 
company as net income (the tax having been deducted at source) 
and in arriving at the net assessable figure for income-tax purposes 
these items are excluded as otherwise there will be double taxation.(b) 
Where an assessee company borrows money specially for investment 
in taxable securities or shares and the money borrowed has been so 
invested it may set off the interest payable on the borrowing against its 
income liable to tax, taken as a w r hole. 


Income from 
‘Property/ 


Income from Property 

With regai d to the income derived under the head ‘Property’ the 
law lays down that the tax is payable in respect of the bona fide annual 
value of the property, which is deemed to consist of 
“buildings or lands appurtenant thereto” and of which 
the assessee company is the owner, other than such 
portion of the property which is occupied by the assessee for the pur- 
pose of its business. Profits from rentals of lands other than appertain- 
ing to buildings is not chargeable under this head but would be taxed 
under “income from Other Sources.” The bona fide annual value is the 
full market value at which the property could be let from year to year 
“irrespective of any charges by w T ay of Municipal rates or taxes thereon.” 
The actual rental received may fall short of the market value as com- 
puted by the I. T. Officer but the amount for taxation will be on the 
market value. 


The deductions allowed on this head of Income are the 

1. Cost of Repairs not exceeding one-sixth of the 
animal value —this is a fixed allowance irres- 
pective of the fact whether the money has 
actually been spent or not. 

2. Premium paid for Insurance against risk of da- 
mage or destruction. 

3. Interest paid on the mortgage or charge on the property 

except such interest as is payable outside British India, 
unless tax has been paid thereon under Section 18 or 
otherwise. 

4. Interest on capital borrowed for the purpose of acquiring, 

constructing, repairing or renewing property. 

5. Ground- rent paid. 

6. Land revenue paid for the property. 

(b) But income from investments abroai cannot be taxed at s*ource and are 
therefore taxed in the hands of the assessee company. For Super-Tax purposes, 
however, the income from investments together with income-tax paid thereon, is 
taken into account. 


following : — 

Deductions 
allowed on In- 
come from 
Property. 
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7. Actual collection charges paid but not exceeding 6 per cent. 

of the animal value of the property. Collection charges 
include net legal expenses, after deducting costs recovered, 
if any, from the opposite party. 

8. Amount considered allowable by the Income Tax Officer 

in respect of vacancies. 

9. Unrealised rent, in a bona fide tenancy, provided legal 

proceedings have been taken to recover the unpaid rent. 
This will also be excluded in computing the total income 
of the assessee. 

The total deductions however will in no case be allowed to exceed 
the annual value and there can be therefore no loss under this head of 
income, which may be set off against income or profits under any other 
heads. 


Income from Business 


In computing the assessable profits and gains of a company under 
the head “Business” it must be remembered that when a resident 

T _ company carries on any business outside British India, 

“Business." the profits earned by such business shall be chargeable to 
tax although not brought within British India. These 
profits are deemed to be profits or gains of the year in which they arise. 

The following items of expenditure are allowed against taxable 
profits : - 


Any rent paid for the premises in which the busi- 
ness is carried on. The Income-Tax Officer has 
tlie right to see if the whole of the premises for 
which the rent is paid is used for the business or 
if a part thereof is used by anyone for dwelling 
purposes. In the latter case the rent of the por- 
tion not used for the business will not be allowed, unless 
this portion is occupied by an employee of the Company 
free of charges, under the terms of his employment. 


1 . 

Deductions 
allowed on In- 
come from Busi- 
ness (<i) Rent 
for premises. 


(ft) Expense of 2. Expenses for repairs of such rented premi- 
repairs of ses, if binding on the tenant assessee 

premises. under the terms of conti act with the owner. 

/ v T . . „ . 3, The amount of interest paid on the capital borrow- 

capital borrowed. ed for the purpose of business, provided interest 

is payable irrespective of profits made or loss 
suffered by the company. This would include the interest 
payable on the Debenture Loan issued by the company 
and also interest payable on Bank overdraft, but would 
exclude interest payable outside British India unless tax 
thereon has been deducted at source or otherwise. 


4. 


(d) Insurance 
premia. 


The amount of premia paid in respect of insurance against 
risk, damage or destruction of buildings, machine^, plant, 
furniture, stocks or stores used for the purpose of the 
business. If the amount is not actually spent or due 
but set aside to form a Reserve for insurance purposes. 
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it will not be allowed as a business deduction. The 
amount of premia for insurance against “loss of profit” is 
not allowed as a deduction unless a specific claim is made 
for it and an undertaking given in writing to pay tax on 
sums recovered under any such policy or policies. When 
no allowance is asked for or allowed any amount received 
from an Insurance Company on such policies is not liable 
to tax. 


5. Expenses of current repairs to buildings, machinery, plant or 

/ furniture. The phrase “Current repairs” means ordi- 

nar\ repairs necessary to keep machinery, plant etc. in 
chinerv etc. working order due to Ordinary wear and tear. It also 
includes minor replacements, which cannot be taken 
under Capital Expenditure. Substantial alterations or 
additions would entail expenditure, which would go under 
Capital Expenditure and would therefore be excluded. 

6. The amount of Depreciation of buildings, machinery, plant 

or furniture is a sum equivalent to such percentage on the 
(f) Depreci- written down value of each such asset as may he pres- 
C1 ‘ibed. The “written down” value of an asset acquired 
Plant or during the previous >ear , is the actual cost of the asset 

Furniture. home by the assessee and where an asset has been acquired 

at any time befoie the previous year, the actual cost less 
all depreciation that has been actually allowed. 


In the case of ships, however, other than ships ordi- 
narily plying on inland waters, depreciation is allowed at 
a fixed percentage on the original cost. 

The aggregate of such annual allowance should in no 
case exceed the original cost borne 1>\ the assessee. 
The cost of original block and the costs of additions in 
* particular year should in each instance he treated as sepa- 
rate units and the depreciations allowed should he 

computed separately for each in chi onological order, so 
that when the full value of block in each instance is 
written off, the block item will he eliminated and consi- 
deied to be valueless. The term “Original Cost” is held 
to include the actual cost of purchase, the cost of freight, 
the cost of election of plant or machinery and the costs of 
experiments to test if the machinery is in woiking order. 
Rule 8 of ! he Income-Tax Rules 1822 (See Form No. 58) 
prescribes the rates of depreciation allowable on the parti- 
cular items mentioned therein and no depreciation will be 
allowed on any item other than what is detailed there. 
Where the total of statutory allowances for depreciation 
exceeds the business profits or where there is loss under 
the head “Business,” the amount of unabsorbed Depre- 
ciation is set off against assessee *s income from other 
heads as ‘Business Loss’ is allowed to be set off or 
Depreciation is carr * e( ^ forward and any part that cannot be so set off 
allowed to be is carried forward from year to year until there is suffi- 
carried forward, cient income under all heads to absorb the total amount 
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• of Depreciation thus carried forward, but so that Business 
Loss is set off in priority to Depreciation. 

f 

Depreciation of furniture is ati item which is allowed only 
when such allowance is asked for, as it may not suit the 
convenience of small trading companies to keep a Depre- 
ciation account for petty items of furniture and con- 
sequently where Depreciation is not asked for, cost of 
replacement are allowed as business expenditure. 


Where allowance for depreciation is claimed, it is necessary 
. to furnish the particular showing (a) original cost, 
(b> capital expenditure incurred during the year for 
additions, alterations, iinpre vements and extension to the 
assets, (c) dates of all such alterations etc., (d) particulars 
of machinery sold or discarded, showing original cost, 
depreciation allowed, value realised or scrap value and the 
relevant dales of purchase, sale or discarding, (e) amount 
on which depreciation is allownllc in the particular year 
and the total amount of depreciation claimed and (f) the 
prescribed rate per cent foi depreciation. The particulars 
aie to be furnished in *the prescribed from given in Part V 
of the form ioi return of income (Rule 19). 


As already stated, apart from what is detailed in Rule 8 
Depreciation is not allowed <>u any other asset and there- 
foie no allowance is permissible on such items as 
Amortisation funds or wasting assets such as coal. Appre- 
ciation oi Depreciation of Shares and Securities, when 
held as part of the Capital of a business is outside the 
scope of the Act ; but when a company habitually deals 
in Shares and Securities with a view to making a profit, 
the profits secured or losses inclined are legarded as trade 
profits and losses and as such taken into account in deter- 
mining the assessable profits. 


7. 


[g) Allowance 
in respect of 
obsolescence of 
Macliinei y 
ot Plant. 


When Machinery or plant is sold or discarded, the difference 
between the written down value to the Assessee and the 
amount for which -such machinery or plant is actually 
sold or its sera]) value is allowed as a legitimate deduc- 
tion provided that the amount is actually written off in 
the books of the assessee. As for example, machinery 
originally purchased for Rs. 5,000/'- is sold at Rs. 2,000?- 
depreeiat ion whereon has been allowed up to Rs. 1,590/- 
onlv, reducing the written down value to Rs. 3500/-, in 
computing the amount of exemption the total of sale price 
(Re. 2,000/-) has to be deducted from the written down 
value, giving a balance of Rs. 1 500/- to be claimed against 
the books of the year in which the machinery is sold. 
Where, however, the sale value exceeds the written down 
value the excess is to be regarded as profits during the 
year and the balance as Capital receipt. When machinery 
or plant is sold or is destroyed by accident, the depre- 
ciation allowance at the fixed rate ceases as there is 
no asset on which Depreciation may be claimed. When 


42 
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the asset is sold the value received is treated as Capital 
Receipt and is not included in the assessable profit and 
similarly when it is destroyed by accident, if covered by 
insurance, the amount received from Insurance Company 
is treated as a Capital Receipt. Where the asset destroyed 
is not covered by insurance the loss is regarded as a 
Capital loss and no allowance can therefore be made in 
respect thereof. 


8. Allowance in respect of Live-stock that has died or become 


(h) Allowance 
for dead or 
useless 
livestock. 


permanently useless to the assessee is granted not exceed- 
ing the difference between the original cost and the 
amount if any realised in respect of the carcasses or 
animals. 


9. Any amount paid for land revenue, local rates or Municipal 
Taxes in respect of such part of the premises as is used 
for the business. Aliy other tax, which is not incurred 
(i) Allowance solely for the purpose of earning a profit or is dependent 

inVeTe^of 8 011 ^ ie P ro ^^ s earne d> e.g. Income and Super-Taxes, 
premises used Road-cess etc. are not allowed as deduction. The test to 
for business. be applied to find if a tax call be allowed as business 

deduction or not is to consider if the payment of a tax is 
conditional on the making of an income and if it is to be 
calculated on the amount of such income. Where it is 
payable irrespective of any profit earned or loss incurred 
it is allowable as a business deduction under section 10 
sub-sec. (2) (xii) of the 1. T. Act. The specific provision 
for deduction of land revenue, local rates and Municipal 
taxes in respect of business premises has been made 
“because the local rates paid on account of such premises 
are usually in the nature of a payment for services ren- 
dered (i.e. by supply of water, conservancy arrangements 
etc.) but that allowance is closely icstricted to a local tax 
or rate levied in respect of the premises used for the 
purpose of the business.” 

10. Any sum paid to an employee as bonus or commission for 
services rendered over and above his salary provided 

Bonus or com- the amount paid bears a reasonable proportion to his 
mission pain to . 1 

an employee salary and to the profits of the business tor the year 

where allowable, ill question. 

If payable under agreement of service, the amount paid is a 
legitimate business deduction. 


11 . 


(k) Expendi- 
ture solely 
for earning 
profits. 


Any expenditure incurred solely for the purpose of earning 
profits, where such expenditure is not of the nature of 
Capital Expenditure, is allowed to be set off against 
profits. The test to be apidied is to determine whether 
or not earning of profit would have been hampered but 
for the expenditure. It allows for miscellaneous busi- 
ness deductions, which it is not possible to enumerate and 
discretionary power is left to the Income-Tax Officer to 
determine, in eachinstance, if the deduction claimed by an 
assessee, can be regarded as a reasonable and legitimate 
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business expense, not involving Capital expenditure. In 
other words all expenses, which may rightly be debited to 
Revenue A/c., i.e. salaries, commission, fees, stationery, 
printing, postage, telegrams, travelling expenses, advertise- 
ment, charges general, are all charges which have to be 
taken into account before arriving at the assessable figure. 
Reserves of any description are not allowed, but losses in 
respect of bad debts are allowed against the profits of the 
year in which the loss is incurred provided it is actually 
written off as irrecoverable in the books of the assessee. 
When however the amount or any part thereof is ultimately 
recovered, it will be treated as profit in the year in which 
it is recovered. As Capital Expenditure is not allowed 
as a business deduction, the cost of issuing shares, which is 
Capital Expenditure, is not allowed as a business deduction 
whereas the premia received on issue of shares, being 
tcT^Vovideiu 8 Capital receipts, are not taxable. Contributions by an 
Funds when employer Company to a Provident Fund for the benefit 
allowed. of employees are allowed when the fund is constituted 

as an irrevocable trust, where the employer’s contributions 
remain in the hands of the trustees as in the case of a 
Provident Fund, recognised by the I. T. Act, under Section 
58C. In any other case, actual payments made to employees 
leaving the service of the Company are allowed as 
business expenses of the > ear in which such payments 
are made. 

Recognised Provident Fund 

In order that a Provident Fund may be a “Recognised” 
fund, certain conditions are to be fulfilled, which are 
briefly : — 

(a) The employees must be employed in India or employed by 

a company, whose principal place of business is in British 
India. The Commissioner of Income-Tax has however the 
discretion to “recognise” a fund under suitable restric- 
tions, maintained by a company whose principal place 
of business is not in British India notwithstanding that 
a proportion not exceeding ten per cent, of the employees 
is employed outside India. 

(b) The contribution of an employee in any year must be a 

definite proportion of his salary for the year and must be 
credited to the Fund. Provided that an employee who 
retains his employment while serving His Majesty’s 
forces or employed under the National Service Act, 1940 
or the National Service Ordinance 1940, may contribute 
to the Fund to the same extent as he would have done 
if not employed in military duty as aforesaid, irrespec- 
tive of what salary he may or may not receive from his 
employers. 

(c) The contribution of the employer company must not exceed 

the contribution of the employee, unless specially permit- 
ted by the Tax authorities. 
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(d) The Fund must not include any other sum but the total 

annual contributions by the employer and employees, dona- 
tions from trustees, if any, interest thereon (both simple and 
compound) and securities purchased from accumulations 
thereof. The sums must be invested in securities of the 
nature specified in clauses (a), (b), (c), (d) or (e) of section 
20 of the Indian Trusts Act 1882 and payable both in 
respect of capital and of interest in British India or in a 
Post Office Savings Bank Account in British India. 

(e) The Fund must be vested in two or more trustees, or in the 

Official Trustee, under a trust which must be irrevocable 
except with the consent of all the beneficiaries. 

(f) The company shall not be entitled to recover any sum 

except in cases where the employee is dismissed for 
misconduct or voluntarily leaves service for reasons other 
than illness or unavoidable necessity, where the recoveries 
by the company must be limited to conti ibutions made 
as an employer and interest thereon. 

(g) The accumulated balance due to an employee must be 

payable to him on the day his service terminates and 
unless otherwise provided by rules of Government, (a) 
no other sum shall be payable to the employee. 

When an existing Provident Fund is accepted bv the Tax 
authorities as a Recognised Fund and the amount of the Fund is 
transferred to the Trustees to satisfy condition (e) noted above, part of 
the amount so transferred which is contributed bv the employer 
company is treated as Capital Expenditure and not as Business 
Expense for the year; vide section 58K (l) of the I. T. Act. 

But when an employee is paid at the termination of his service, 
the portion which comes out of the employer’s contribution of the 
transferred balance will be treated as a revenue expenditure of the year 
in which the payment is made. 

It may also be noted here that any income received by Trustees 
on behalf of a recognised fund is exempt from tax— vide section 4, 
sub-section (3) fix) and the Tiustees can therefore claim refund of 
Tax paid at source. But provident funds of private companies and 
firms, which are not ‘recognised,* cannot claim such refund, although 
they are not separately assessed to tax and cannot be charged to 
Super- tax. 

The accounts of a recognised Provident Fund are required to be 
prepared at intervals of not more than twelve months and are to be 
maintained in the prescribed form (Rule 6) and under section 581, such 
compaii 3 r is also required to file a Return in the prescribed form. 

The two other heads of income are income from Securities and 
income from “Other Sources,” The latter appears to have been inserted 
lest the assessee should escape liability on any item which does not 
come under any other head of income. As example of income under 

( (i ) See Notifications Nos. 9, 10 aud 12 dated the 15th March, 1930 and subse- 
quent alterations thereto. 
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this head may be mentioned the income derived from vacant lands, 

i. e. which is not appurtenant to a building and as such taxable 
under Section 9, or income derived from a sublease of any property 
etc. 

Form of Return 

As stated already, the Return to be filed bv the principal officer of 
a company should be in the prescribed form. This form provides that 
the audited book profits as shown in the balance-sheet should be men- 
tioned to which should be added sums that have been deducted in 
arriving at the book profits, but which are not allowed by the Act as 
legitimate business deductions. From the total, items that have already 
borne tax, e.g. income from securities and shares and debentures in 
other companies should be deducted. The depreciation at scheduled 
rates should thereafter be deducted to arrive at the net assessable figure. 
An easier method to arrive at this figuie would be to show the balance 
at the credit of Revenue A/<\, and to deduct therefrom the total of depre- 
ciation at the scheduled Tales, interest on debenture loan and bank 
overdraft and law charges, the balance would be the net assessable 
figure. 

From a consideration of foregoing paiagraph, it will be evident that 
the non-allowable items mentioned in the Korin of 

Items on which ReUiinuie reallv those which do not come under the 
allowance is , . , 

not granted. allowances granted by the Act itsell and have already 

been discussed. These ate : - 

1. ‘‘Any profits or gains not included in arriving at the figure 

of profit.” These would imlude such items of gain which 
are not included in the Profit and Loss account and are 
credited directly to the Balance-sheet. For instance, 
when machinery is sold, the sale price may exceed the 
written down value and Mich excess if not included in the 
Profit and Loss account shall he shown in the Return as 
taxable profit. 

2. “Reserve for bad debts.” As already explained, no reserve of 

any kind can be allowed as a deduction, but actual losses 
in respect of bad debts would be allowed as a deduction if 
it is wiitten off the books as irrecoverable. 

3. ‘‘Sums carried to Reserve for provident or other funds'* 

except of course the sums paid to the tiustees of a “Recog- 
nised Piovident Fund. ’ All other expenses such as pay- 
ment of gi utilities or pensions to ex-employees are allowed 
as business deductions, when they are actually 
paid. 

4. “interest credited to reserver or other funds”- As ‘reserves' 

are not allowed as deduction, interest thereon is also not 
allowable nor interest on any other fund built out of the 
profits. 

5. “Expenditure in the nature of charity or present.” This 

means that contributions towards expenditure incurred by 
outside bodies which may incidentally benefit the 
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employees of the Company, e.g. contributions to the 
maintenance of a school, hospital or library, are not 
allowable. But bona-fide expenditure for the welfare of 
the employees, e.g. premia paid by an employer to cover 
the liability to pay compensation to employees under the 
Workmen’s Compensation Act are allowed as legitimate 
business expenses. 

6. “Expenditure in the nature of Capital” includes such items 

as loss of Capital by burning of factory houses, loss of 
goods in transit and such other items. But loss of stock- 
in-trade is allowed. 

7. “Income-Tax or Super-Tax,” because these are dependent on 

profits earned and are computed on such profits, and 
profits are not dependent on their payment. 

8. “Rental value of property owned and occupied” — this means 

the amount of rent which is debited in the Company’s 
books on account of premises owned by the Company and 
used by it for business purposes. 

9. “Cost of additions to, or alternations, expenditures improve- 

ments of, any of the assets of the business.” Costs of 
substantial alterations to any of the assets of the Company, 
i.e. land, buildings, factory houses, machinery, plant fur- 
niture or stock-in-trade are regarded as Capital expendi- 
ture and therefore excluded - petty repairs are however 
allowed. 

10. “Losses sustained in former years and charged in arriving at 

the figure of profit (or loss) shown above” — As the profits 
of each year are to be computed separately for taxation 
purposes, any amount representing losses of previous 
periods shown in the balance sheet is to be excluded in 
arriving at the taxable profits for a particular year. Under 
the amended Act, an assessee is now allowed to carry 
forward its losses and accordingly after the profits of the 
period have been arrived at in accordance with law, the 
amount of loss carried forward may be set off against such 
profits subject to the limitations imposed by the Act. 

11. “Depreciation on any of the assets of the business” — This 

indicates that the I. T. Act takes no heed of the amount 
of depreciation considered by the directors of the com- 
pany as suitable and therefore the amount of depreciation 
charged against the profits in the balance-sheet has to be 
added back. On ascertaining the total profits, the I. T. 
Officer allows deduction for depreciation at the scheduled 
rates. 

12. “Any other expenditure not incurred wholly and exclusively 

for the purpose of the business, profession or vocation”. 

13. “Any other expenditure which is not allowable under the 

provisions of section 10 of the Income-Tax Act, 1922.” 
This items refers to such expenses, which although in- 
curred exclusive!}" for the business, are taxable in British 
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India but have escaped taxation e.g. any interest amount 
which is payable without British India, tax whereon has 
not been deducted at source or any payment chargeable 
under the heed “Salaries”, payable without British India, 
when Indian tax thereon has not been deducted. 

Where the business has suffered loss and the Profit and Loss 
account shows loss instead of profit, all the above items would require 
to be deducted from the ‘Loss,’ to arrive at the proper ‘Loss’ figure, 
allowable under I. T. Act. 


Agricultural 
Income exemp- 
ted . 

cultural profit 

How to ascertain 
market value of 
agricultural 
produce. 


Agricultural income as already noted is tax-free, but 
where the income is derived in part from agriculture and 
in part from business, Rule 23, Part II of the I. T. Act 
provides for the separation of industrial from agri- 
s. The assessee is entitled to deduct the market 
value of the raw produce utilised by him in 
his business or which is shown as sale receipts 
in the Accounts. The “Market Value” is defined 
in Rule 23, as follows : — 


“Where agricultural produce is ordinarily sold in the market in its 
raw state or alter application to it of any piocess ordinarily employed by 
a cultivator or receiver of lent in kind to render it fit to be taken to 
market, the value calculated accoiding to the average price at which it 
has been so sold during the year previous to that in which the assess- 
ment is made where it cannot be ascertained in this way, the market 
value would he deemed to he the aggregate of the expenses of cultivation, 
land revenue or rent paid for the area in which the produce is grown 
and such amount as the I. T. Officer may considei as reasonable profit 
on sale of the pioduce. In the case of Tea Companies, however, where 
the income is derived from the sale of tea giown and manufactured by 
the Company, Rule 24, Part II of I. T. Manual provides 
Income of lea the profits of the business oonsideied to be derived 

ascertained. from manufacture and therefoie liable to lax should be 
deemed to be 40 per cent, of the total income. It may 
be pointed out heie that a Tea Company may have purely Agricultural 
Income, which would be tax-free, e.g. fiom rent or cultivation of land 
on which tea is not grown or from sale of tea seeds. 

It is the statutory duty of the principal officer of the company to 
file a Return of Income within the prescribed time, under section 22 of 
the I. T. Act, and the I. T. Officer is not bound to demand such Return 
from a company. In default of furnishing the Return in due time the 
principal officer of the company may be convicted before a Magistrate 
and be punishable with a fine of Rs. 10/- for each day during which the 
default continues under the provisions of Section 51 of 
the I. T. Act. He may also be criminally liable under 
Section 52 if any discrepance is found in such returns or 
statements which he either knows or believes to be un- 
true. But no payment is required to be made for tax 
until a Notice of Demand is served on the principal officer of the dis- 
trict in which the registered office of tbs Company is situate. In making 
assessment for Income-Tax the I. T. Officer also detei mines the amount 
of Super-Tax to be paid by the company. 


Penalty for 
failure lo file 
Return of 
Income. 
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Super-tax 

Super- Tax at a flat rate of at present anna one and pies six 
per rupee is payable by the company in respect of its total income 
Su er tax * n accorc * ance Section 55 of the I. T. Act as 

assessment. supplemented by Schedules of Super-Tax in the Indian 
Finance Act for the year. The total income as assessed 
for Income-Tax purposes holds good for Super tax purposes. It will be 
noticed, however, that where an assessee holds securities and shares, the 
interest and dividend received by the assessee thereon will have paid 
Income-tax at source. Super-tax is however charged on the total income 
including income from investments in securities and shares. To arrive 
at the gross income from inteiest on securities and dividends, the tax 
paid at source on the same has to be added back. At the rate of 
Income-Tax current in the year ended 31st March, 1942, i. e. 30 
pies plus a surcharge of i of the tax or 40 pies per Rupee, the 
amount to be added on dividends and interest received works out to 
5/19ths. of the net amount received as such dividend or interest when 
the whole of such amount has paid Income-tax at source. Where how- 
ever, a portion of such income is from tax-fee securities the gross 
amount of dividend will be obtained by multiph ing the net dividend 
1 

R where X is the percentage of taxed income and 


received by i _ x , 

TOO 


192 


R is the rate of tax. Though income from tax-free securities is taken 
into account in computing the total income for Super-Tax puiposes, 
Agricultural Income, being outside the scope of the Act, is not taken 
into account. This tax is payable in addition to the Income- 
Tax. 

On receipt of the Notice of Demand, the principal officer of the 
company shall pay the amount demanded and if default is made the I. T. 
Officer may, under Section 46, direct the payment of a sum as penalty, 
not exceeding the amount of tax in arrears. Under section 30, the 
assessee has t lie right to appeal against the ordei of the I. T. Officer to 
the Appellate Assistant Commissioner of Income-Tax in the prescribed 
form within 3o days of the receipt of Demand Notice. Under the provi- 
sions of sections 34 and 35 the Tax authorities have the tight of assess- 
ing income-tax on such amount as might have escaped notice ot was 
assessed at a rate too low or may rectify any mistake apparent ftom the 
record within four years from tire date of demand. The time-limit tor 
section 34 is four years from the last day of the year in which the 
income escaped assessment, while in sec.35.it is four years from the 
date of assessment order. Where however the I. T. Officer has reason to 
believe that the assessee had wilfully concealed any particulars, the limi- 
tation period is extended to 8 years instead of 4. 


Where the company shows a loss for Income-Tax purposes, it is 
entitled to claim refund of tax paid at source in respect of interest on 
Refunds investments, if any, consisting of securities, either of tjbe 

Government of India or of Local Governments antf de- 
bentures and shares of other companies. When there is a net loss after 
setting off income from securities and shares against business loss, the 
company may claim and obtain refund of the tax oil the receipts from 
such investments, deducted at source. For the I. T. Officer to admit 
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the claim for Refund, the application must be supported by Certificates 
from the respective sources of income in accordance with Rules 13, 13A, 
13B and 14. 

Where the total assessable income includes any foreign income, the 
assessee is entitled to certain reliefs in respect of its foreign income, 
when that income has borne foreign income-tax and 
oMiufomeTroiu 01 t * lere reciprocal arrangement with such foreign 
U K. country. Reciprocal arrangements have been entered 

into with the Governments of the United Kingdom, 
Uganda, Kenya, Tanganyika, Zanzibar, Ceylon and Burma and also with 
certain Native Indian States. In any other case where the foreign 
country concerned does not allow any relief in respect of income-tax 
charged in British India, the assessee will be allowed a relief in India to 
the extent of one-half of Indian tax or half the foreign tax, whichever 
is lower. 

Under the terms of an arrangement with the Government of India 
and the Government of the United Kingdom, a person part of whose 
income is assessed both in India and the United Kingdom is entitled to 
obtain from the tax authorities in the United Kingdom a refund or 
rebate on account of the tax paid in India on that part of his income 
up to one-half of the IT. K. appropriate rate of tax. The Indian rate of 
tax will be calculated (i I by dividing the amount of income-tax exclu- 
sive of reliefs (but not the relief obtainable under Section 49) by his total 
taxable income, i.e. after deducting allowable exemptions, and (ii) by 
adding thereto the rate obtainable b\ dividing his total income by the 
amount of super- tax paid. 

A comparison is then made of the English appropriate rate with 
the Indian effective rate, and, if it is found that the English rate is 
higher than the Indian late, the United Kingdom tax authorities grant a 
refund at the Indian rale, provided that if the Indian rate exceeds half 
the English rate relief is granted onlv up to half the English rate. 
Relief having been obtained in the U. K.. the assessee company applies 
for further relief in British India. If the British Indian tax autho- 
rities find on a comparison of the Indian tate with the rate of relief 
obtained in the U. K., that the former exceeds the latter, then they grant 
a refund calculated at the difference between the two rates, provided that 
if the difference exceeds half the Indian rate of tax, relief is allowed only 
up to halt the Indian tate. 

Similarly, arrangements have also been made with the Governments 
of Uganda, Kenya, Tanganyika, Zanzibar, Burma and Ceylon and with 
the under noted Indian States, under which relief is granted in British 
India at a rate equal to half the above Dominion rates or Indian States’ 
effective rates subject to a maximum of half the British Indian rate and 
the Dominions or the Indian States grant a relief to the extent of the 
other half of their rates. There are forty-seven Indian States with 
whom this arrangement has been arrived at, namely, Baroda, Travancore, 
Dhar, Patiala, Bhawalpur, Jind, Kapurthala, Uoliaru, Maler Kotla, Ba- 
gliat, Sachin. Akalkot, Plialtan, Chliota Udepur, Benares, Bastar, Ranker, 
Raigarh, Jashpur, Sarangarh, Makrai. Kawardha, Khairagar, Korea, 
Naudgaon, Chhuikhadan, Mavurbhaiij, Patna, Sonpur, Kalahandi, 
Rairakhol, Batidh, Cochin, Seraikela, Talcher, Gangpur, Kharsawan, 
Keonjhar, Jammu & Kashmir, Sandur, Bhopal, Mandi, Faridkote, Ram 

43 
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Drug, Kolhapur, Sangli and Jamkhandi, The application for relief 
should be in the prescribed form. 


“Limitation” for 

Income-tax 

purposes. 


With regard to Limitations of Claims for Refund, Section 50 of 
the I. T. Act lays down that no claim to any refund of income tax or 
super-tax will be allowed, unless made within four years 
from the expiry of the ‘previous year’ in which the in- 
come arose or was deemed to have arisen or was brought 
into British India. In the case of a claim for refund of 
tax paid prior to the commencement of the amending Act of 1939, how- 
ever, it would not be allowed if not made within one year from the last 
day of the year in which the tax was reeoveied or the last day of the 
financial year commencing after the ‘previous year’, whichever period 
may expire later. Further, in respect of such claims, the Commissionei; 
or Assistant Commissioner may extend the date if they ate satisfied that 
the claimant had sufficient cause for the delav. 


‘‘Agent'’ is an 
assessee. 


Before finishing the subject of income-tax relating to a Com- 
pany as an assesses, it should be noted that where a Company acts 
as an agent (say selling agent) of a non-resident person 
or a foreign company which is non-resident in British 
India, the Agent Company will be regarded by the tax 
authorities as the assessee and all profits arising out of this agency, 
which maj be due to the foreign principal, will be subject to income- 
tax in the hands of the Agent Company ; vide section 42 of the I. T. 
Act. 


Further, tinder Section 23 A, if the Income-Tax Officer is satisfied 
that a Company has not within six months of i is general meeting, distri- 
buted at least 6 ( >% of its assessable profits of the previous 
year less the amount of income-tax and super-tax payable 
thereon, without reasonable cause (e.g. smallness of pro- 
fits or losses, suffered in past yeais) he may, with the. 
previous approval of the Inspecting Assistant Commi- 
ssioner, make an order in writing that the undistributed 
portion of such profits would be regarded as having been received by 
the shareholders and super-tax (where duel will be parable by them. 
Should the distribution by the Company amount to 55% or more of the 
assessable profits (less , taxes) the Company is allowed another three 
months from the date of notice by the Income-Tax Officer, to distribute 
further sum to arrive at 6 0%. distribution. 


Power of I T. 
Officer to refrain 
from taxing a 
company in 
certain 

circumstances. 


If the accumulated reserves of the Company exceeds the paid up 
capital of the Company together* with any amount of loan that may be 
due to the shareholders or the actual cost of the fixed assets, whichever 
is greater, the minimum distributable tpiota is raised from 60% to 100%. 
The tax payable by the shareholders will be realised by the I. T. Officer 
from the Company if it cannot be iccovered from the shareholders. 


This section will not however apply to a Company in which the 
public are substantial!)" interested or to a suhsidiaiv of such public 
Company provided that the whole share capital of the subsidiary is 
owned by the parent Company. 

Substantial interest of the public is assumed if not less than 25 
per cent, of the Voting powder is, exercised unconditionally bv the public 
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and if the shares of such Company are the subject of dealings in any 
stock exchange in British India. 

Deduction of Tax on Salaries 


Filing of a 
Return of tin- 
pioyiM s x\ hose 
income is 
taxable. 


The Act provides for speedy realisation of tax from individuals by 
making it obligatory on the employers under section 18 of the Act to 
deduct income-tax and super-lax (where payable) from 
Deduction of tax sa ] ar j es G f their employees in accordance with the sche- 
of employees ' dule of taxation as fixed by tlie annual Finance Acts. A 
obligatory. Company, therefore, is required to deduct tax at source 

fiom the salaries of its employees, before such payments 
reach the hands of recipients. The tax so deducted is required to be 
paid to the credit of the Government of India by remitting the amount 
to the I. T. Officer concerned or to such Officer as he may direct within 
one week fiom the date of deduction or by quarterly payments on June 
15th, September 15th, December 15tli and March 15th, if 
specially i ermitted by the Income-Tax Officer with the 
sanction of tlie Assistant Commissioner (vitfe Rule 10, 
Part II of the I. T. Act). Under section 21 of the Act, 
the Piincipal Officer of a Company is required to file 
with the Income-Tax Officer of his district, an annual 
Return within thiitx days from the 3ht of March in each year, showing 
the names and addresses of persons to whom gross annual salaries 
above Rs. 1599/- have been paid within tlie Government year, the 
amount of tax deducted and the net amounts paid to each employee. For 
the form of such Return see Foim No. 80. 

The income of an employee (or ex-employee) under the head 
4 Salaries” includes ‘‘not only fixed salaries or wages and annuities or 
pensions, but also any fees, commissions, perquisites or 
ItiMiis to bt* profits received in lieu of, or in addition to, salaries or 

head “Salaries” wages which are paid to an employee by or on behalf of 
any employer”. In computing the salary of an employee, 
value of rent-fiee quarters is taken into account but other perquisites 
or benefits which are not capable of conversion into money are exempt. 
Such items as house allowances, commissions, rewards for passing 
language examination, where the employee is required under the terms 
of appointment to pass the examination, are all liable to tax under the 
head ‘‘Salaries.” The pensions of employees are, however, exempted 
from tax when paid outside India ; vide Section 4(1) (b) Expl : (2). 
When the Company has started a “Recognised Provident Fund,” the 
contributions of the employees to the fund are exempted from tax in 
the hands of each individual employee, provided that the contributions 
together w r ith any life insurance premia do not exceed one-sixth of the 
total income of the employee. When accumulated balance to which an 
employee is entitled is paid to him at the termination of his service, 
income-tax and super-tax thereon shall be deducted by the employer 
Company before payment is made, provided that sums paid by a 
Recognised Fund shall not he so charged ; vide Section 58G of the f T. 
Act. Further, when an existing Provident Institution is accepted as a 
Recognised Provident Fund, and the Fund is transferred to Trustees 
to satisfy clause (e) of section 58C, the I. T. Officer shall e xa m in e Site 
aggregate of all stuns comprised in the transferred balance and if there 
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is any sura in it which would have been liable to tax if recognition had 
been granted to the Fund at its inception, that part of the transferred 
balance shall be deemed to be income received by the employee in the 
year in which the recognition takes effect and shall be included in his 
total income for that year and the employer Company shall deduct tax 
thereon at the appropriate rate (vide section 58 J , sub-sec. 3). 

The deduction from salary shall be made by the Company at a 
rate which should approximate as closely as possible to the rate 
Deduction of tax appropriate to the total annual assessable income of 
to be made at the employee under the head ’‘Salaiies,” so that if the 
the appropriate salary is paid monthh, the monthly deduction shall be 
rate * based on the annual income calculated on such monthly 

salary. For example, if an employee’s regular monthly salary is 
Rs. 500/- tax should be deducted by the Company at the rate appropriate 
to Rs. 6,000/- d.e. 500 x 12). Should the employment terminate, sav at 
tire end of three months, it is left to the employee to claim refund of 
tax paid at source, from the Income-Tax Officer, as his total income for 
the year would be Rs. 1,500./- only and therefore not taxable at that rate. 
The Company is further empowered to rectify in subsequent deductions 
any mistake made in previous deductions. Thus, following the' above 
example, if the employee received a commission or bonus or arrears of 
pa} y or officiating allowance amounting to n further Rs. 5.000/-, deduction 
has to be made at the rate appropriate to an income of Rs. 11,000/- 
aud the Company may also make up the deficiency in pievious collec- 
tions owing to the lower rate having been applied (proviso to .section 
18 (2) of I. T. Act). 


It may be noted here that under the Finance Act, current for the 
year ended 31st • March 1942 , no income-tax would he 
in marginal cases payable on a total income less than Rs. 2,000 - and in 
no case shall the tax payable exceed half the amount by 
which the total income exceeds Rs. 2 , 000 /-. 


Certificate of 
deduction of 
IncometTax 
from interest on 
debenture issue 
to be granted by 
the Company. 


Deduction of Tax on Interest on Securities 

Section 18, sub-section (3) provides that the person responsible for 
paying any income chargeable under the head ‘interest on Securities,’ 
shall, at the time of payment, deduct income-tax (but 
not super-tax) on the amount of tire interest payable at 
the maximum rate. It is therefore incumbent on the 
Company if it has issued a Debenture Loan to deduct 
tax from the periodical interest payable to Debenture 
holders at the maximum rate, at present at 40 pies per 
rupee inclusive of surcharge. As the Company, deduct- 
ing tax at source, is not supposed to know the total income of the payee 
of interest, provision is made for deduction of tax at the maximum rate, 
leaving it to the individual payee to claim refund under section 48(1) 
if his total income is less than the income to which the maximum rate 
applies. It should be noted here that the rate applicable to such 
deductions is the rate obtaining at the time when t he payment is 
actually made and not at the time when the interest is due. Thus, tax 
on interest payable on say 15th February in each year shall be deducted 
at the rate current in the financial year ending on the 31st March next, 
provided such interest is actually paid within that period. When, 
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however, interest is actually paid after 31st March, the deduction should 
be made by the Company at the rate fixed for the next financial year, 
irrespective of the fact that the right to receive such interest arose, in 
the previous year. In order that a security-holder may substantiate 
his claim for a refund as indicated above, it is necessary that his Claim 
be supported by a certificate from the Company, specifying the amount 
of tax deducted from the interest and the rate at which it lias been 
deducted. Rule 13A, Part II of the Act. prescribes a Form for such 
Certificates, which is as shown below : ■ 

“Name of the Company : 

Address : 

To (Name and address of payee) : 

* herebv certify that Rs. being income-tax at the rate 

Wf 1 

of pies per Rupee has been deducted from Rs. , being the 

amount ot interest at the rate of per cent, per annum due oil 

(fill in date when payment is due) oil Debentures No. of Rs. 

each of the (fill in name of Company') and that it has been or will, 
within the prescribed period, be paid by me/us to the Government of 
India, at 

Dated 19 . 

Principal Officer or 
Managing Agents. 

( To be signed by the Claimant ) 

I heieby decline that the Secniities on which intetesl ns above 
specified lias been received were my own propel ty and were in the 
possession of at the time when Income-Tax was 

deducted. 


Signal tire 

Dated 19 . 

Where interest on Debentures is collected by a Hank on behalf 
of its constituents the Certificate will be granted b> the Company 
to the collecting Batik. The Bank is authorised to grant subsidiary 
Certificates to its constituents. 

Under section 18 (3A), if any interest (not being interest on 
securities) or any other sum chargeable to tax falls payable to a non- 
resident, the Company is required to deduct income-tax thereon at the 
maximum rate ; otherwise the Company will be regarded as an “agent” 
for the non-resident person and will be responsible for the payment. 
When the amount payable to the non-resident attracts super-tax, 
such super- tax should also be deducted at the appropriate rate [section 
18 (3c )l 
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Deduction of Tax re : Dividend 


I. T. laws regar- 
ding the duties 
of a company in 
relation to share 
holders. 


With regard to Income-Tax laws which affect a Company in 
relation to its shareholders, one notices that the aspect of corporate 
entity of the Company is ignored and it is treated here 
not as an asses see but as a means of assessing and realis- 
ing tax on the income of the several individuals who 
compose the Company in respect of the profits earned 
by the joint venture. The dividends in the hands of 
shareholder goes to increase his total income and in 
accordance with the policy of the Act provision is made to realise the 
tax at source and the Company itself is assessed at the maximum 
rate obtaining, on its profits, whatever may be the amount of such 
profits. The Dividends declared bv a Company, therefore, can be 
paid only from sources which are already taxed or which are outside 
the scope of the Act, e.g., agricultuial income The individual share- 
holder therefore gets part of his income already taxed at source at 
maximum rate and when the rate of tax applicable to his total income is 
less than the maximum rale, he may claim and obtain refund of tax 
calculated at the difference between the maximum rate and the effective 
rate which is applicable to his income. Thus, an individual, whose total 
income is say Rs. 4,50u/- out of which Rs. 500/- is derived from 
Dividends of a Company, is required to pay under the Finance Act 
current upto 31st March 1942 tax at the rate of 8 pies per Rupee and as 
a part of his income (Rs. 500/-) has already been taxed at 40 pies, he 
may claim and obtain a refund of tax on this part of his income at 
the rate of 32 pies per Rupee. In order to substantiate bis claim, he is 
required to produce a Certificate of deduction of tax fiom the Company 
and section 20 of the I. T. Act makes it obligatory on the principal 
Officer of the Company to furnish such Certificate at the time of 
distribution of dividend. The from of Certificate (vide Rule 14 Part II 
of the I. T. Act) as shown below should be adopted as nearly as 
possible and no information herein required should be omitted from 
whatever form of Certificate the Company may adopt : — 


“Name of Company 
Address of Company 

Dated 194 , 

Warrant for Rs, (in words and figures) being dividend at 

the rate of Rs (in words and figures) per share for the period 

(year or half-year) ending on the day of ninteen (here 

enter whether free of tax or not) on (number of shares) shares in this 
Company, registered in the name of This dividend was 

declared at the Meeting held on the 19 

^-hereby certify that Income-Tax on the entire/on such part, as 

is liable to be charged to Indian Income-Tax of the profits and gains of 
the Company, of which this dividend forms a part, has been or will be 
duly paid by me/us to the Government of India. 

Signature 

Office 
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(To be signed by the Claimant) 

I hereby certify that the dividend above mentioned relates to 
shares which were my own property at the time when the dividend was • 
declared and were in the possession of 

Signature 


Dated 


194 


It will be 
dividend paid i 

When Preference 
dividend is char- 
geable to tax 

Where the Ar 
Preference I )iv 
dend cannot be 


noticed that the Certificate ought to slate whether the' 
s free of Income-Tax or not. Dividends paid on the 
Ordinary Sharks must necessarily he free of tax as the 
Company pays ttik on its profits and the Company is 
composed of Ordinary Shareholders. The Preference 
Shareholders howevei stand on a different footing, 
tides of Association of a Company provide that the 
idend will be paid free of income-tax, Preference divi- 
paid after deduction of tax. 


Wheie there is no such provision, it is for the Ordinary Share- 
holders to decide if the Preference Dividend should be paid free of tax 
oi not, became if it is paid free of tax t lie amount divisible amongst 
themselvs would consequently be less. Where, therefore, the Preference 
Dividend is not declared free of tax at the Ordinniy Shareholders’ 
Meet iug the dividends received by the Preference Shareholders will be 
chargeable to tax. Should the Ordinary Shareholders decide at their 
meeting that the Preference dividend will not be. tax-free, the Company 
will deduct tax befoie paying Preference Dividend thus shifting the 
proportionate burden of tax fin the Preference Shareholders. It should 
be remembered however that the Income-Tax Officer will always gross 
tin i be net amount of tax paid at source by the Company, when assessing 
individual shaieholdei s, whether Ordinary or Preference. 


Refund may be 
clamed bv a 
shareholder only 
in respect of the 
percentage of 
taxed profits of 
his dividend. 


Tlie total income of a Company out of which dividends are paid 
may consist of taxed rn/fits, income from tax-free securities and agrionl- 
fui al itu ome. The refund that may be claimed by a 
.shareholder by reason of his total income not being 
chargeable with the maximum rate will tllerefoie be paid 
to him in respect of that part of bis dividend which is 
derived ftom taxed sources and not of the part that is 
derived from sources which aie not taxed, i.e. income 
from tax-free securities and agricultural income. Thus 
a shareholder who receives his dividend from a Company whose total 
income is composed of 75% of taxed profits, 20% of agricultural income' 
and 5% of income from tax-free securities will receive a refund at the 
appropriate rate on 75% of his. income from dividend. The form of 
Certificate therefore provides that the portion of taxed income should be 
shown, i. e, whether the entire profits out of which the dividend has 
been paid were liable to tax or whether any part was derived from tax- 
free and agi icultural sources. 


When dividends are paid annually it is possible to show the 
percentage of taxed income on the Income-Tax Certificates but dividends 
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are generally declared half-yearly and it is obvious 
that the percentage cannot be shown on the Certificates 
issued with the dividends paid in respect of the first 
half-year. Such information should therefore be in- 
corporated in the Certificates of the second half-year 
when the total taxable income of the Company has been 
ascertained or additional certificates may be granted, where necessary. 
Further, as the Company is not aware of the rate at which it will be 
taxed on the profits of the year for the next financial year, the rate of 
tax need not be shown on the Certificate. It is enough for the purposes 
of the tax authorities if it is mentioned that the tax “has been or will 
be duly paid” to the Government of India and it is assumed for the 
purposes of refund that the dividend lias borne tax at t lie maximum 
rate applicable to it on t lie date of declaration of dividend, although in 
actual fact, the profits out of which the dividends are distributed may 
have formed the basis for taxation for the next financial year. 


Procedure in 
granting certifi- 
cates when 
’dividends are 
paid half-yearly. 


Dividend may, however, be paid by a Company for a particular 
period although it may not be assessable to income-tax. It may be 
paid out of a Dividend Reserve built out of past undistributed though 
taxed profits or from unabsorbed Depreciation. Part of the Company’s 
profits out of which the Reserve was built may have been derived from 
tax-free sources and it would consequently be impossible for the 
Company to show the percentage ot taxed piofits on its 
Certificates. The rule for guidance in such cases pre- 
viously was that if the amount distiibuted consisted of 
any amount from tax-free sources, however small, no 
refund could be granted as the amount distiibuted was, 
by a convenient fiction, deemed to have been paid out 
of tax-free sources only ; on the other hand, if there 
was no tax-free inconn, it was deemed to have been 
paid out of taxed sources only. Recently the law on 
the subject has been modified and a Circular letter issued by the 
Commissioner of Income-Tax, Bengal, to all Companies runs as 
follows : — 


Procedure where 
dividend is paid 
out of unabsorb- 
ed depreciation 
and where the 
dividend in- 
cludes income 
from tax-free 
sources. 


“When the amount distributed as dividends exceeds the total 
income, profits or gains taxed or untaxed, as calculated for the Income- 
tax purposes of the Company in question (which formula includes 
cases where there is no incrime, profits or gains or a loss as for example 
where the net receipts from non-tax-fiee sources are wiped out or 
exceeded by the depreciation allowance) the total amount distributed 
less tax-free income, should be considered as having been taxed and 
the proportion borne by this income to the tax-free income should be 
shown as the percentage of taxable profits.” “The term tax-free income 
as used here includes interest on tax-free securities, agricultural income 
and income outside British India which has not been brought into 
British India.” Thus where a Company which has a sustained a loss 
from Income-Tax point of view owing to statutory allowances for 
depreciation and which has tax-free income of say Rs. 25,000/- declares 
a dividend which is paid out of a Reserve or from unabsorbed Depre- 
ciation, the total amount distributed hieing Rs. 100,000/-. the proportion 
borne by tax-free income to taxed income is 1 : 3 and the percentage 
of taxed income to be shown on the Certificates of Income-Tax would 
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therefore he 75%. It may pertinently he remarked that even this 
arrangement creates a legal fiction, as it is impossible to determine the 
tax-free portion, when dividend is paid out of a Reserve built out of 
past profits composed of both taxed and tax-free income. 


Super-Tax not 
to be deducted 
from dividends 
except from 
dividends paid 
to foreign 
share-holders. 


In claiming a Refund a shareholder is not entitled to a refund 
of the proportionate Super-tax paid by the Company. Super-tax is not 
deducted at source and every individual is assessed to 
Super-tax directly by the I. T. Officer, when his total 
income exceeds the statutory minimum of Rs. 25,000/-. 
A company is not charged to Super-tax at the maximum 
rate but at a flat rate of anna one per rupee and this 
is levied on the company on account of the special 

privileges which companies enjoy by statute ill the 

shape of corporate finance and limited liability. Consequently, no 
refund of Super-tax is allowed to shareholders as the company is here 
assessed to Super-tax as an assessee as apart from its shareholders. As 
Super-tax is assessed by the I. T. Officer direct, deduction of Super-tax 
on dividends paid to shareholders is not made by the company 
at source. The only exception to this rule is made in the case of 

dividends paid to a shareholder who is not a resident of British India ; 

vide Section 18 (3T) and K) of the Act. Super-tax payable by a non-resi- 
dent shareholder on his dividend should therefore be deducted by the 
company befoie payment is made, at the appropriate rate in accordance 
with the annual Finance Acts. The company should also mention in 
its Income-Tax Certificate the effective rate of Super-Tax borne by the 
dividend in order to enable the shareholder to claim refund of tax 
from the United Kingdom Tax Authorities as relief from double taxa- 
tion in accordance with section 49 of the I. T. Act. 


Under section 18 (3I£), a company is required to deduct Super-tax 
from dividends payable to a non-resident, when the gross amount of 
such dividends (after adding back the proportionate income-tax payable 
thereon) exceeds the maximum amount of income which is not charge- 
able to Super-tax (at piesent Rs. 25,000/-). The Super-tax to be thus 
deducted is to he calculated at the rates fixed by the annual Finance Acts 
on such part of the gross dividends as exceeds the tax-free limit. It 
will be noticed that as a company is charged Super-tax on its entire 
profit without any tax-free limit at a flat rate of anna one (ns at present) 
any dividend, even if it is one rupee only, paid to a non-resident share- 
holder Company, will attract Super-tax at source. 


In order to enable the I. T. Officer to check the Returns of Income 
made by individual shareholders and also to facilitate the imposition of 
Super-tax on individuals, Section 19A as supplemented 
Return under Rules 42 and 43 provides that the Principal Officer of 

the Company shall on or before the 15tli June, m each 
year submit a Return, showing the names of shareholders to whom a 
dividend or agreegate of dividends exceeding (at present) Rs. 5,000/- net 
or in the case of a company exceeding Rupee one has been paid during 
the previous year and also the actual amounts so paid. The names of 
such shareholders only should be furnished, to whom net dividends 
exceeding Rs. 5G00/**dias been paid. i.e. before adding back tax and in a 
separate column the gross amount after adding the amount of Iocome- 
Tax should be shown. Rule 43 lays down that two separate lists should 
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be furnished — one for resident shareholders and another for non-resi- 
dent shareholders. For Form of Return, see Form No. 61. 

Owing to the system of blank transfer prevalent in the Calcutta 
Stock Exchange it very often happens that the registered holders are 
not the actual owners of the shares and dividends on such shares are 
collected by Banks on behalf of their constituents, who own the Shares. 
In the Return to be submitted, the names of registered holders need only 
be shown and the I. T. Officer cannot ask for information as regards 
actual payees in the Return in accordance with the Act. 

A company which pays to any person a sum as interest other than 
interest on securities exceeding Rs. 40b/- in a year is required under sec- 
tion 20 A, to furnish the Income-Tax Officer within the 15th day of 
June in each year a Return in the prescribed form, showing the names 
and addresses of the payees and the amounts of interest thus paid. For 
prescribed form see Form No. 61 A iu Appendix B. 

Before concluding the chapter, the following sections of the 
Income-Tax Act may be noted : — 

(1) The provisions of section 36 and sub-section (l) of section 124 
of the Indian Companies Act regarding the inspection of the Register of 

Members and the Register of Mortgages and Charges by 
Miscellaneous anv person on payment of a fee not exceeding Rupee one 
I. T. Act. shall have no application in the case of the Income- lax 

Officer or Assistant Commissioner or any other person 
duly authorised by them, as such officers, under section 39 of the I. T. 
Act, may inspect and if necessary may take copies of those Registers free 
of charge. Refusal in granting inspection or in taking copy is punish- 
able under the provisions of section 51 of the I. T. Act. 

(2) By section 37 of the Act, the Income-Tax Officer, Appellate 
Assistant Commissioner, Commissioner and Appellate Tribunal are vest- 
ed with the same powers as are vested in a Court under Civil Proce- 
dure Code, in respect of — 

(а) enforcing the attendance of any person and examining him 

on oath or affirmation, 

(б) compelling the production of documents, and 

(c) issuing commissions for the examination of witnesses. 

(3) Section 61 of the I. T. Act authorises the Principal Officer 
who is summoned by the I. T. Officer to appear by a duly authorised 
representative, provided such representative is a person regularly em- 
ployed in the business of the assessee or is a lawyer or accountant or 
Income-Tax practitioner as defined in the section. 

(4) The Income-Tax in respect of the Profits earned by a company 
shall be levied by the I. T. Officer of the area in which the principal 
business of the compan}* is carried on though it may have innumer- 
able branches in different places (section 64 of the I. T. Act). 

(5) If an assessee objects to an order passed by the Income-Tax 
Officer, he may appeal in the prescribed stamped form within 30 days of 
such order to the Appellate Assistant Commissioner of his district in 
accordance with section 30 of the Act. 
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(6) Under section 33 of the Act, an appeal will lie against any order 
passed by the Assistant Commissioner with the Appellate Tribunal 
within 60 days. 

(7) If in the course of assessment a question of law arises the 
Commissioner may require the Appellate Tribunal to lefer the case with 
a statement on the subject to the High Court for decision under section 
66 of the Act. If this is done at the instance of the assessee his appli- 
cation to the Commissioner must be made within 60 days together with 
a fee of Rs. 1 00/- 

(8) In the event of a company discontinuing business, it is 
required by section 25 (2) of the Act to give notice of such discontinu- 
ance of business to the Income-Tax Officer, within fifteen days thereof 
and the Income-Tax Officer may at his discretion make an assessment in 
that year on the basis of the income, profits or gains of the period 
between the end of the previous year and the date of discontinuance in 
addition to the assessment, if any, made on the basis of the profits of the 
previous year (section 25 sub-sec. 1). 

It may be noted that where a company, which was at any time 
assessed under the Act of 1918, discontinues business, no tax shall be 
payable in resnect of its profits of the period between the end of the 
previous year and the date of the discontinuance of business and the 
company may further claim that the income, profits and gains of the 
previous vear shall be deemed to be the income of the said broken 
period. “Where any such claim is made, an assessment shall be made 
on the basis of the income, profits and gains of*the said period, and if an 
amount of tax has already been paid in iespect of the income, profits and 
gains of the previous year exceeding the amount payable on the basis of 
such assessment, a refund shall be given of the difference (section 25 
sub-sec. 3). This concession is allowed because at the time when the 
present Act was enforced in 1922 abolishing the old system and adopt- 
ing the present procediue of collecting tax in arrears, i.e. on the profits 
of the previous year, the assessee company had already paid tax for one 
year in advance. 
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INDIAN COMPANIES ACT, 1913 


(ACT NO. VII OF 1913 ) 


[ Amendments by the Act of 1936 and later enactments 
are shown in italics . j 


An Act to consolidate and amend the law relating to Trading 
Companies and other Associations. 

Whereas it is expedient to consolidate and amend the law relating 
to Trading Companies and other Associations ; 

It is hereto enacted as follows : — 


PART I. 


Preliminary. 


1. (l) This Act may be called the Indian Companies Act, 

1913. 

Short title, 
commencement 
and extent. 


(2) It shall come into force on the first day of April 1914 ; and 

(3) It extends to the whole of British India including British 
Baluchistan and the Santhal Parganas. 

2 . (/) In this Act, unless there is anything repugnant in the 

Definitions. Sllb i ect or context,- 


(1) “articles” means the articles of association of a company 

as originally framed or as altered by special resolution, 
including, so far as they apply to the company, the regu- 
lations contained (as the case may be) in Table B in the 
Schedule annexed to Act No. XIX of 1857 or in Table A 
in the First Schedule annexed to the Indian Companies 
Act, 1882, or in Table A in the First Schedule annexed to 
this Act : 

(2) “company” means a company formed and registered under 

this Act or an existing company : 

(3) “the Court” means the Court having jurisdiction under 

this Act : 

(4) “debenture” includes debenture stock : 

(5) “director” includes any person occupying the position of a 

director by whatever name called : 
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(6) “District Court” means the principal Civil Court of original 

jurisdiction in a district, but does not include a High 
Court in the exercise of its ordinary original civil 
jurisdiction. 

(7) “existing company” means a company formed and 

registered under the Indian Companies Act, 1866, or 
under any Act or Acts repealed thereby, or under the 
Indian Companies Act, 1882 : 

(8) “insurance company” means a company that carries 

on the business of insurance either solely or in common 
with any other business or businesses : 

(P) “ manager ” means a person who subject to the control and 

direction of the directors has the management of the whole 
affairs of a company , and includes a director or any other 
person occupying the position of a manager by whatever 
name called and whether under a contract of service 
or not : 

(9A) “ managing agent ” means a person , firm or company entitled 

to the management of the whole affairs of a company by 
virtue of an agreement with the company , and under the 
control and direction of the directors except to the extent , 
if any, otherwise provided for in the agreement and includes 
any person, firm or company occupying such position by 
whatever name called : 

Explanation : — If a person occupying the position of a managing 
agent calls himself a manager he shall nevertheless be re- 
garded as managing agent and not as manager for the 
purposes of this Act. 

(10) “memorandum” means the memorandum of association of a 
company as originally framed or as altered in pursuance 
of the provisions of this Act : 

01) “officer” includes any director, managing agent, manager or 
secretary but, save in sections 235, 236 and 237, does not 
include an auditor : 

(12) “prescribed’ * means, as respects the provisions of this Act 

relating to the winding up of companies, prescribed by 
rules made by the High Court, and, as respects the other 
provisions of this Act, prescribed by the Central 
Government : 

(13) “ private company ” means a company which by its articles : — 

(a) restricts the right to transfer the shares, if any : and 

(b) limits the number of its members to fifty not including 

persons who are in the employment of the company ; and 

(c) prohibits any invitation to the public to subscribe for the 

shares , if any, or debentures of the company : 

Provided that where two or more persons hold one or more 
shares in a company jointly they shall , for the purposes 
of this definition, be treated as a single member : 

ll3A) u public company ” means a company incorporated under this 
Act or under the Indian Companies Act 1882, or under the 
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Indian Companies Act , 1866, or under any Act , repealed 
thereby , which is not a private company . 

( 1 4) “prospectus” means any prospectus, notice, circular, adver- 

tisement or other invitation, offering to the public for 
subscription or purchase any shares or debentures of a 
company but shall not include any trade advertisement 
which shows on the face of it that a formal prospectus 
has been prepared and filed ; 

(15) “the registrar” means a registrar or assistant registrar per- 

forming under this Act the duty of registration of 
companies : and 

(16) “share” means share in the share capital of the company, 

and includes stock except when a distinction between 
stock and shares is expressed or implied : 

(17) “ trading corporationm ” cans a trading corporation within the 

meaning of Item 33 in List I in the Seventh Schedule to the 
Government of India Act , 1935. 

(2) Where the assets of a company consists in whole or in part of 
shares in another company , whether held directly or through a nominee 
and whether that other company is a company within the meaning of this 
Act or not , and 

(a) the amount of the shares so held is at the time when the 

accounts of the holding company are made up more than fifty 
per cent, of the issued share capital of that other company or 
such as to entitle the company to more than fifty per cent . of 
the voting power in that other company , or 

(b) the company has power ( not being power vested in it by xdrtue 

only of the provisions of a debenture trust deed or by virtue of 
shares issued to it for the purpose in pursuance of those provi- 
sions) directly or indirectly to appoint the majority of the 
directors of that other company , 

that other company shall be deemed to be a subsidiary company within the 
meaning of this Act , and the expression ' subsidiary company in this Act 
means a company in the case of which the conditions of this sub-section 
are satisfied and includes a subsidiary company of such company : 

Provided that where a company the ordinary business of which 
includes the lending of money holds shares in another company as security 
only, no account shall, for the purpose of determining under this section 
whether that other company is a subsidiary company , be taken of the shares 
so held. 

2 A. — Notwithstanding anything in the last preceding section , a 
Provisions ms to company which teas i mined lately before the separation of 
companies regis- Burma and Aden from India a company as defined by 
tered in Burma the said section, being a company the registered office 
or Aden before whereof is in Burma or Aden, ~ 
separation from 
India. 

(a) shall be deemed for the purposes of this Act to be a company 

registered and incorporated outside British India , and 

( b) shall not, unless the subject matter or context so requires, he 

included in the expressions * company ‘ existing company \ 
'public company , and ‘ private company 1 : 
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Provided that — 

(/’) for the purposes of section 277 of this Act such a company 
shall , for a period of six months from the separation , he 
deemed to he a company incorporated and registered in 
British India ; 

(ii) the separation of Burma and Aden from India shall not ren- 
der valid any mortgage or charge which , immediately before 
that date } was void against the liquidator or creditors of 
such a company . 

3. (1) The Court having jurisdiction under this Act shall be the 

. . High Court having jurisdiction in the place at which 

tb^Courts ° ^ ie re Khstered office of the company is situate ; 

Provided that the Central Government ma> , by notification in the 
official Gazette and subject to such restrictions and conditions as it 
thinks fit, empower any District Court to exercise all or any of the juris- 
diction by this Act conferred upon the Court, and in that case such 
District Court shall, as regards the jurisdiction so conferred, be the 
Court in respect of all companies having their registered offices in the. 
district. 

(2) For the pm poses of jurisdiction to wind tip companies, the 
expression ‘registered office’ means the place which has longest been the 
registered office of the company during the six months immediately 
preceding the presentation of the petition for winding up. 

(3) Nothing in this section shall invalidate a proceeding bv 
reason of its being taken in a wrong Court. 


PART If. 


Constitution and Incorporation. 


Prohibition of 
partnerships 
exceeding 
certain number. 


4. (l) No company, association or partnership consisting of more 
than ten persons shall be formed for the purpose of 
carrying on the business of banking unless it is regis- 
tered as a company under this Act, or is formed in 
pursuance of an Act of Parliament or some other Indian 
law or of Royal Charter or Tetters Patent. 

(2) No eompanv, association or partnership consisting of more 
than twenty persons shall be formed for the purpose of carrying on any 
other business that has for its object the nejuisition of gain by the com- 
pany, association or partnership, or by the individual members thereof, 
unless it is registered as a company under this Act, or is formed in 
pursuance of an Act of Parliament or some other Indian law or of Royal 
Charter or Tetters Patent. 

(J) This section shall not apply to a joint family carrying on 
joint family trade or business and where two or more such joint families 
form a partnership, in computing the number of persons for the purposes 
of this section , minor members of such families shall be excluded . 
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( 4 ) Every member of a company , association or partnership 
carrying on business in contravention of this section shall be personally 
liable for all liabilities incurred in such business , 

( 5 ) Any person who is a member of a ; company , association or 
partnership formed in contravention of this section shall be punishable 
with fine not exceeding one thousand rupees . 


Memorandum of Association 


5 . Any seven or more persons (or, where the company to be 
formed will be a private com pa 113% any two or more persons) 
associated for any lawful purpose may, by subscribing 
ing incorporated tlleir ,mmes 10 a memorandum of association and 
coin pan otherwise complying with the requirements of this Act 

in respect of registration, form an incorporated company, 
with or without limited liability ( that is to sa)' ) either — 

(i) a company having the liability of its members limited by 
the memoi andum to the amount, if am', unpaid on the 
shares respective!)' held by them (in this Act termed a 
company limited b) T shares) ; or 

(ii) a company having the liabilit)' of its members limited by 
the memoi andum to such amount as the members may 
respectively thereby undertake to contribute to the assets 
of the company in the event of its being wound up (in 
this Act termed a company limited by guarantee) ; or 

(iii) a company not having any limit on the liability' of its mem- 
bers (in this Act termed an unlimited company). 

Memorandum of 6. I11 the case of a company limited Y)\ shares— 

by' shares 1 1 1 1 1 1 1 * (1) the memorandum shall state— 

(i) the name of the company, with “Limited” as the last word 
in its name ; 

(ii) the province in which the registered office of the company 
is to be Mtuale ; 

(iii) the objects of the company, and, except in the case of trading 

corporal ions, the territories to wh ich they extend ; 

(iv) that the liability of the members is limited ; 

(v) the amount of share capital with which the company propo- 
ses to be registered, and the division thereof into shares 
of a fixed amount : 

(2) no subscriber of the memorandum shall take less than one 

share : 

( 3 ) each subsci iber shall write opposite to his name the 

number of shares he takes. 


Memorandum of 
company limited 
by guarantee. 


7. In the case of a company limited by guarantee — 

(l) the memorandum shall state — 

(i) the name of the company, with “Limited” as 
the last word in its name ; 


(ii) the province in which the registered office of the company is 
to be situate ; 
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(in) the objects of the com pa 113% and , except in the case of trading 
corporation , the territories to which they extend ; 

(iv) that the liability of the members is limited ; 

(v) that each member undertakes to contribute to the assets of 
the company in the event of its being wound up while he 
is a member, or within one y r ear afterwards, for payment 
of the debts and liabilities of the company contracted 
before he ceases to be a member, and of the costs, charges 
and expenses of winding up, and for adjustment of the 
rights of the contributories among themselves, such 
amount as may be required, not exceeding a specified 
amount : 

(2) if the company' has a share capital — 

(») the memorandum shall also stale the amount of share capital 
with which the company' proposes to be registered and the 
division thereof into shares of a fixed amount ; 

(ii) no subscriber of the memorandum shall take less than 

one share ; 

(Hi) each subscriber shall write opposite to his name the number 
of shares he takes. 

8 . I11 the case of an unlimited company — 

(l) the memorandum shall state — 

(7) the name of the company ; 

{ii) the province in which the registered office of 
the company is to be situate ; 

(iii) the object of the company, and, except in the ease of trading 

corporations , the territories to which they extend : 

(2) if the company has a share capital — 

( i ) 110 subscriber of the memorandum shall take less than 
one share : 

(ii) eacli subscriber shall write opposite to his name the number 
of shares he takes. 


Memorandum 
of unlimited 
company. 


Printing and 
signature of 
memorandum 


9 . The memorandum shall - 

(a) he printed , 

(b) he divided into paragraphs numbered conse- 

cutively , and 

(c) he signed by each subscriber (who shall add his address and 
description) in the presence of at least one witness who shall 
attest the signature. 


10 . A 

Restriction on 
alteration of 
memorandum. 


company shall not alter the conditions contained in 
its memorandum except in the cases and in the 
mode and to the extent for which express provision 
is made in this Act : 


Provided that any provision i 11 the memorandum relating to the 
appointment of a manager or managing agent and other matters of a like 
nature incidental or subsidiary to the main objects of the company , shall 
not be deemed to be such condition . 
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11. (l) A company shall not be registered by a name identical with 
that by which a company in existence is already regis- 
p^ny^ndcliange tered » or so nearI y resembling that name as to be 
of name. calculated to deceive, except where the company* in 

existence is in the course of being dissolved and signifies 
its consent in such manner as the registrar requires. 

(2) If a company, through inadvertence or otherwise, is, without 
such consent as aforesaid, registered by a name identical with that by 
which a company in existence is previously registered, or so nearly 
resembling it as to be calculated t*> deceive, the first-mentioned company 
may, with the sanction of the registrar, change its name. 

(3) Except with the previous consent in writing of the Central 
Government , no company shall be registered by a name which — 

(a) contains any of the following words, namely, Crown' , 'Empe- 

ror , ' Empire \ 'Empress' , ' Federal , Imperial 'King', 
'Queen , Royal', 'State', 'Reserve Bank', Bank of Bengal', 
'Bank of Madras', 'Bank of Bombay or any word which 
suggests or is calculated to suggest the patronage of His 
Majesty or of any member of the Royal Family or any 
connection with His Majesty's Government or any depart- 
ment thereof : or 

(b) contains the word ' Municipal ' or 'Chartered' or any word 

which suggests or is calculated to suggest connection- with 
any municipality or other local authority or with any 
society or body incorporated by Royal Charter : 


Provided that nothing in this sub -sect ion shall apply to companies 
registered before the commencement of this Act . 

(4) Any company may, by special resolution and subject to the 
approval of the Central Government signified in writing, change its 
name. 


(5) Where a company changes its name, the registrar shall enter 
the new name on the register in place of the former name, and shall 
issue a certificate of incorporation altered to meet the circumstances of 
the case. On the issue of such a certificate, the change of name shall 
be complete. 

(fi) The change of name shall not affect any rights or obligations of 
the company, or render defective any legal proceedings by or against the 
company ; and any legal proceedings that might have been continued or 
commenced against it bv its former name may be continued or 
commenced against it by its new name. 


12. (l) Subject to the provisions of this Act, a company may, by 
special resolution, alter the provisions of its memo- 
randum so as to change the place of the registered 
office from one province to another, or with respect 
to the objects of the company, so far as may be required to enable it — 


Alteration of 
memorandum 


(a) to carry on its business more economically or more effici 

ently ; or 

( b ) to attain its main purpose by new or improved means ; or 
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(c) to enlarge or change the local area of its operations ; or 

(d) to carry on some business which umler existing circums- 

tances may conveniently or advantageously be combined 
with the business of the company : or 

(e) to restrict or abandon any of the objects specified in the 

memorandum ; or 

(/) to sell or dispose of the whole or any part of the undertaking 
of the company : or 

(g) to amalgamate with any other company or body of persons . 

(2) The alterations shall not take effect until and except in so far 
as it is confirmed by the Court on petition. 

(3) Before confirming the alteration, the Court must be satisfied — 

(a) that sufficient notice has been given to even” holder of 

debentures of the company, and to any persons or class 
of persons whose interests will, in the opinion of the 
Court, be affected by the alteration ; and 

(b) that, with respect to every creditor who in the opinion of 

the Court is entitled to object, and who signifies his 
objection in manner directed by the Court, either li is 
consent to the alteration has been obtained or his debt 
or claim has been discharged or has determined, or has 
been secured to the satisfaction of the Court : 

Provided that the Court may, in the case of an> person or class, 
for special reasons, dispense with the notice required by this section. 

13. The Court may make an order confirming 
Power of t ourt the alteration either wholly or in part, and on such 
alteration. terms and conditions as it thinks fit, and may make such 

order as to costs as it thinks proper. 


14. The Court shall, in exercising its discretion undei sections 
12 and 13, have regard to the rights and interests of the members of 
the company or of any class of them, as well as to the 
Exercise of rights and interests of the creditors, and mav, if it 

Cou rt . thinks fit, adjourn the proceedings in older that an 

arrangement may be made to the satisfaction of the 
Court for the purchase of the interests of dissentient members ; and 
may give such directions and make such orders as it may think 
expedient for facilitating or carrying into effect any such arrangement : 

Provided that no part of the capital of the company may be expend- 
ed in any such purchase. 


15. (l) A certified copy of the older confirming the alteration, 
together with a printed copy of the memorandum as altered, shall, 
within three months from the date of the order, be filed 
conffrmaUoTof hy tbe cou, Pi'»y with the registrar, and he shall register 
the alteration. the same, and shall certify the registration under his 
hand, and the certificate shall be conclusive evidence 
that all the requirements of this Act with respect to the alteration 
and the confirmation thereof have been complied with, and thenceforth 
the memorandum so altered shall be the memorandum of the company. 
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(2) Where the alteration involves a transfer of the registered 
office from one province to another, a certified copy of the order 
confirming such change shall be tiled by the company with the 
registrar in each of such provinces, and each of such registrars sbqll 
register the same, and shall certify under his hand the registration 
thereof, and the registrar for the province from which such office is 
transferred shall send to the registrar for the other province all docu- 
ments relating to the company registered or filed in his office. 

(3) The Court may by order at any time extend the time for the 
filing of documents with the registrar under this section for such 
period as the Court thinks proper. 


16 . No such alteration shall have any operation until registra- 
tion thereof has been duly effected in accordance with the provisions 
of section 15, and if such registration is not effected 
t o reg i s u r^ 1 i U \- three months next after the date of the order of 

in three months, the Court continuing the alteration, or within such 

further time as may be allowed by the Court in accor- 
dance with the provisions of section 15. such alteration and order and 
all pioceedings connected therewith shall, at the expiration of such 
period of three months or such further time, as the case may be, become 
absolutely null and void : 


Provided that the Court may, on sufficient cause shown, revive the 
order on application made within a further period of one month. 


A rt ides of . I ssociation . 

17 . 11) There may, in the case of a company limited by shaies, 
and there shall, in the case of a company limited by 
guarantee or unlimited, be registered with the memo- 
randum, articles ot association signed by the subscribers 
to the memorandum and prescribing regulations for the company. 


Kegistiation of 
a r tides. 


(2) Articles of association may adopt all or any of the regulations 
contained in Table A in tile First Schedule, and shall in any event he 
deemed to contain regulations identical with or to the same effect as regu- 
lation 56, regulation 66, regulation 71, regulations 78, 79, 80, 81 and 82, 
regulation 95, regulation 97, regulation 105, regulation 107 and regulations 
112, 113, 111 , 115 and 116 contained in that Table : 

Provided that regulations 78, 79, 80 , 81 and 82 shall n>ot he deemed to 
be included in the articles of any private company except a private com- 
pany which is the subsidiary company of a public company : 

Provided further that regulation 107 shall be deemed to require that 
a statement of the reasons why of the whole amount of any item of expen- 
diture which miy in fairness be distributed over several years , only a 
portion thereof is charged against the income of the year, shall be shown 
in the profit and loss account, unless the company in general meeting shall 
deter mi tie otherwise . 


(3) In the case of an unlimited company or a company limited by 
guarantee, the articles, if the company has a share capital, shall state 
the amount of share capital with which the company proposes to be 
registered. 

(4) In the case of an unlimited company or a company limited by 


B 
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guarantee, if the company has not a share capital, the articles shall state 
the number of members with which the company proposes to be regis- 
tered, for the purpose of enabling the registrar to determine the fees 
payable on registration. 

18. In the case o c a company limited by shares and registered 
after the commencement of this Act, if the articles are not registered, or, 
if articles are registered, in so far as the articles do not 
TableA^ 0 '’ ° f exclude or modify the regulations in Table A, in the 

4 e First Schedule, those regulations shall, so far as appli- 

cable, be the regulations of the company in the same manner and to the 
same extent as if they were contained in duly registered articles. 


19. Articles shall — 


Form and 
signature of 
articles. 


(a) be printed ; 

( b ) be divided into paragraphs numbered consecu- 

tively ; and 


(c) be signed by each subscriber of the memorandum (who shall 
add his address and description) of association in the presence 
of at least one witness who must attest the signature. 


20. (l) Subject to the provisions of this Act and to the conditions 
contained in its memorandum, a company may by 
special resolution alter or add to its articles, and any 
alteration or addition so made shall be as valid as if 
originally contained in the articles, and be subject in 
like manner to alteration by special resolution. 

(2) The power of altering articles under this section shall, in the 
case of any company formed and registered under Act No. XIX of 1857 
and Act No. VII of 1860 or either of them, extend to altering anv 
provisions in Table B annexed to Act XIX of 1857, and shall also, in 
the case of an unlimited company formed and registered under the said 
Acts or either of them, extend to altering any regulations relating to the 
amount of capital or its distribution into shares, notwithstanding that 
those regulations are contained in the memorandum. 

20 A. Notwithstanding anything in the memorandum or articles of a 
company , no member shall he bound by an alteration 
made in the memorandum or articles after the date on 
which he became a member if and so far as the alteration 
requires him to take or subscribe for more shares than the 
number held by him at the date on which the alteration is 
made , or in anv x cay increases his liability as at that date to contribute to 
the share capital of , or otherwise to pay money to , the company : 


Effect of 
alteration in 
memorandum 
or articles. 


Alteration of 
articles by 
special 
resolution. 


Provided that this section shall not apply in anv case where the mem - 
ber agrees in writing either before or after the alteration is made to be 
bound thereby . £ 

Ge tperal P rovisi ons . 


21. (l) The memorandum and articles shall, when registered, bind 
f the company and the members thereof to the same 

randam and ,UO extent as if the >' respectively had been signed by each 
articles. member and contained a covenant on the part of each 

member, his heirs, and legal representatives, to observe 
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all the provisions, of the memorandum and of the articles, subject to 
the provisions of this Act. 

12) All money payable by any member to the company under the 
memorandum or articles shall be a debt due from him to the company. 

22. The memorandum and the articles (if any) shall be filed with 

. ati of re &* slrar ^ or province in which the registered 

memo rati liunf office of the company is stated by the memorandum to 

and articles. he situate, and he shall retain and register them. 

23. (l) On the registration of the memorandum of a company, 

Effect of the registrar shall certify under his hand that the 

registration. company is incorporated, and in the case of a limited 
company that the company is limited. 

(2) From the date of incorporation mentioned in the certificate of 
incorporation, the subscribers of the memorandum together with such 
other persons as may from time to time become members of the company 
shall be a body corporate by the name contained in the memorandum 
capable forthwith of exercising all the functions of an incorporated com- 
pany, and having perpetual succession and a common seal, but with 
such liability on the part of the members to contribute to the assets of 
the company in the event of its being wound up as is mentioned in this 
Act. 


24. (l) A certificate of incorporation given by the registrar in res- 
pect of anv association shall be conclusive evidence that 
o f e r Hfi ca t e* of the requirements of this Act in respect of registration 

hi co rpo r afi ou° a »d of matters precedent and incidental thereto have been 

complied with, and that the association is a company 
authorised to be registered and duly registered under this Act. 


(2) A declaration by an advocate, attorney or pleader entitled to 
appear before a High Court who is engaged in the formation of a com- 
pany, or by a person named in the articles as a director, manager or 
secretary of the company, of compliance with all or any of the said re- 
quirements shall be filed with the registrar, and the registrar may accept 
such a declaration as sufficient evidence of compliance. 


25. (l) Every company shall send to every member, at 
Copies of memo- ^ • request and within fourteen days thereof on payment 
Cles to be given of one rupee or such less sum as the company may 

to members. prescribe, a copy of the memorandum and of the articles 

(if any). 


(2) If a company makes default in complying w T ith the require- 
ments of this section, it shall be liable for each offence to a fine not 

exceeding ten rupeees. 

25A. ( 1 ) Where an alteration is made in the memo - 
moraiulum°or ar" rafuium or articles of a company , every copy of the memo- 
ticles to be noted rand urn or articles issued after the date of the alteration 

in every copy. shall he in accordance with the alteration . 

f 2) If \ where any such alteration has been made, the company at 
any time after the date of the alteration issues any copies of the memo- 
randum or articles which are not in accordance with the alteration , it 
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shall be liable to a fine not exceeding ten rupees for each copy so issued and 
every officer of the company who is knowingly and wilfully in default shall 
be liable to the like penalty . 

Associations not for Profit . 


26. (l) Where it is proved to the satisfaction of the Central 
Government that an association capable of being formed as limited com- 
pany has been or is about to be formed for promoting 
commerce, art, science, religion, charity, or any other 
useful object, and applies or intends to apply its profits 
(if any) or other income in promoting its objects, and to 
prohibit the payment of any dividend to its members, 
the Centra ! Government may, by license under the hand 
of one of its Secretaries, direct that the association be registered as a 
company with limited liability, without the addition of the word 
“Limited” to its name, and the association may be registered 
accordingly. 


Power to dis- 
pense with 
‘Limited” in 
name of chari- 
table and other 
companies. 


(2) A license by the Central Government under this section may be 
granted on such conditions and subject to such regulations as the Central 
Government thinks fit, and those conditions and legulations shall be 
binding on the association, and shall, if the Central Gtwcntment so 
directs, be inserted in the memorandum and articles, or in one of those 
documents. 


(3) The association shall on registration enjoy all the privileges 
of limited companies and be subject to all their obligations except those 
of using the word '‘Limited” as any part of its name, and of publishing 
its name, and of sending lists of members to the registrar. 

(4) A license under this .section may at any time be revoked by the 
Central Government and upon revocation the registrar shall enter the 
word “Limited” at the end of file name of the association upon the 
registei, and the association shall cease to enjoy the exemptions and 
privileges granted by this section: 

Provided that, before a license is so revoked, the Central Govern- 
ment shall give to the association notice in writing of its intention, and 
shall afford the association an opportunity of submitting a representation 
in oppsition to the revocation. 


Companies limited by guarantee . 


27. (1) In the case of a company limited by guarantee and not 
having a share capital and registered after the commence- 
ment of this Act, every provision in the memorandum 
or articles or in any resolution of the company purport- 
ing to give any person a right to participate in the divi- 
sible profits of the company otherwise than as a member shall be void. 


Provision as to 
companies limi- 
ted by guarantee 


(2) For the purpose of the provisions of this Act relating to the 
memorandum of a company limited by guarantee and of this section, 
every provision of the memorandum or articles, or in any resolution, of 
any company limited by guarantee and registered after the commence- 
ment of this Act, purporting to divide the undertaking of the company 
into shares or interests, shall be treated as a provision for a share capitai, 
notwithstanding that the nominal amount or number of the shares or 
interests is not specified thereby. 
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PART III 


Shark Capital, Registration of Unlimited Company as 
Limited, and Unlimited Liability of Directors. 
Distribution of Share Capital. 

Nature of shares 28. (l) The shares or other interest of any member 
in a company shall be moveable property, transferable 
in manner provided by the articles of the company. 

(2) Each share in a company having a share capital shall be dis- 
tinguished by its appropriate number. 


29. A certificate, under the common seal of the 
Shares *or stock . coni Pany, specifying any shares or stock held by any 
member, shall be prima facie evidence of the title of the 
member to the shares or stock therein specified. 


30. (1) The subscribers of the memorandum of a company shall be 
Definition of deemed to have agreed to become mem tiers of the com- 

“member” pany, and on its registration shall be entered as member 

in its register of members. 


(2) Kvery other person who agrees to become a member of a com- 
pany, and whose name is entered in its register of members, shall be a 
member of the company. 


Register of 
members. 


31. (l) Kvery company shall keep in one or more 
books a register of its members, and enter therein the 
following particulars : — 


(i) the names and addresses, and the occupations, if any, of the 
members of and, in the case of a company having a share 
capital, a statement of the shares held by each member, 
distinguishing each share by its number and of the 
amount paid or agreed to l>e considered as paid on the 
shares of each member; 

(ii) the date at which each person was entered in the register as 
a member ; 

(Hi) the date at which any person ceased to be a member. 

(2) If a company makes default in complying with the require- 
ments of this section, it shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues ; and every 
officer of the company who knowingly and wilfully authorises or permits 
the default shall be liable to the like penalty. 

31A. (1) Every company having more than fifty members shall , unless 
the register of members is in such a form as to constitute 
Index of mem- itself an index , keep an index of the names of the mem - 

com ny fors of the company and shall within fourteen days after 
the date on which any alteration is made in the register of members make 
any necessary alteration in the index . 

(2) The index j which may be in the form of a card index , shall in 
respect of each member contain a sufficient indication to enable the account 
of that member in the register to be readily found. 
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(3) If default is made in complying with this section , the company 
and every officer of the company who is knowingly and wilfully in default 
shall he liable to a fine not exceeding fifty rupees . 


32. (l) Every company having a share capital shall xihthin eighteen 
months from its incorporation and thereafter once at least in every year 
make a list of all persons who, on the day of the first or 
only ordinary general meeting in the year, are members 
of the company, and of all persons who have ceased to 
be members since the date of the last return or (in the 
case of the first return) of the incorporation of the company. 


Annual list of 
members and 
summary. 


(2) The list shall state the names, addresses, and occupations of 
all the past and present members therein mentioned, and the number of 
shares held by each of the existing members at the date of the return, 
specifying shares transferred since the date of the last return or (in the 
case of the first return) of the incorporation of the company bv persons 
who are still members and persons who have ceased to be members 
Respectively and the dates of registration of the transfers, and shall 
contain a summary distinguishing between shares issued for cash and 
shares issued as fully or partly paid up otherwise than in cash, and 
specifying the following particulars 


(a) the amount of the share capital of the company, and the 

number of the shares into which it is divided ; 

(b) the number of shares taken from the commencement of the 

company up to the date of the return ; 

(c) the amount called up on each share ; 

(d) the total amount of calls received ; 

(e) the total amount of calls unpaid. 

(f) the total amount of the sums (if any) paid by way of commi- 

ssion in respect of any shares or debentures, or allowed 
by way of discount in respect of any shares or debentures , 
since the date of the last return or so much thereof as has 
not been written off at the date of the return ; 

( g) the total number of shares forfeited ; 

(h) the total amount of shares or stock for which share-warrants 

are outstanding at the date of the return ; 

( i ) the total amount of share-warrants issued and surrendered 

respectively since the date of the last return ; 

(k) the number of shares or amount of stock comprised in each 

share- war rant ; 

(l) the names and addresses of the persons who at the date of 

the return are the directors of the company and of the 
persons (if any) who at the said date are the managers or 
managing agents of the company , and the changes in the 
personnel of the directors , managers and managing agents 
since the last return together with the dates on which they 
took place ; and 

(m) the total amount Of debt due from the company in respect of 
all mortgages and charges which are required to be regis- 
tered with the registrar under this Act. 
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(3) The above list. and summary shall be contained in a separate 
part of the register of members, and shall be completed within twenty- 
one days after the day of the first or only ordinary general meeting in 
the year, and the company shall forthwith file with the registrar a copy 
signed by a director or by the manager or the secretary of the company, 
together with a certificate from such director, manager or secretary that 
the list and summary state the facts as they stood on the day aforesaid. 


(4) A private company shall send with the annual return required 
by sub- sect ion (1 ) a certificate signed by a director or other officer of the 
company that the company has not , since the date of the last return or , in 
the case of a first return , since the date of incorporation of the company , 
issued any invitation to the public to subscribe for any shares or debentures 
of the company , and where the annual return discloses the fact that the 
number of members of the company exceeds fifty , also a certificate so signed 
that the excess consists wholly of persons who under sub-clause (b) of 
clause 13 of sub-section (1 ) of section 2 are not to be included in reckoning 
the number of fifty. 

(5) If a company makes default in complying with the require- 
ments of this section, it shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues, and ever) 7 
officer of the company who knowingly and wilfully authorises or 
permits the default shall be liable to the like penalty, 

33. No notice of any trust, expressed, implied or constructive, 
Trusts not to be * ,e entered on the register, or be receivable by 

entered on the registrar, 

register. 


Transfer of 
shares. 


34. (!) An application for the registration of the transfer of shares 
in a company may be made either by the transferor or the transferee, fir o- 
vided that where such application is made by the trans- 
feror no registration shall in the case of partly paid shares 
be effected unless the company gives notice of the a plica- 
tion to the transferee and subject to the provisions of subsection ( 7 ) the 
company shall, unless objection is made by the transferee within two weeks 
from the dale of receipt of the notice, enter in its register of members the 
name of the transferee in the same manner and subject to the same condi- 
tions as if the aplication for registration was made by the transferee. 


[2) For the purposes of sub-section (l) notice to the transferee shall 
be deemed to haw been duly given if despatched by prepaid post to the 
transferee at the address given in the instrument of transfer and shall le 
deemed to have been delivered in the ordinary course of post. 

(J) It shall not be lawful for the company to register a transfer of 
shares in or debentures of the compatiy unless the proper instrument cf 
transfer duly stamped and executed by the transferor and the transferee 
has been delivered to the company along with the scrip ; 


Provided that where it is proved to the satisfaction of the directors 
of the company that an instrument of transfer signed by the transferor 
and transferee has been lost, the company may, if the directors think fit 
on an application in writing made by the transferee and hearing the stamp 
required by an instrument of transfer, register the transfer on such terms 
as to indemnity as the directors may think fit . 
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(4) If a company refuses to register the transfer of any shares or 
debentures , the company shall , within txvo months from the date on which 
the instrument of transfer was lodged with the company , send to the trans- 
feree and the transferor notice of the refusal . 

(5) // default is made in complying with sub-section (4) of this section , 
the company and every director , manager , secretary or other officer of the 
company , who is knowingly a party to the default shall be liable to a fine 
not exceeding fifty rupees for every day during which the default continues , 

(ff) Nothing in sub-section ( J) shall prejudice any power of the com- 
pany to register as shareholder or debenture holder any person to whom the 
right to any shares in or debentures of the company has been transmitted by 
operation of law . 

(7) Nothing in this section shall prejudice any power of the company 
under its articles to refuse to register the transfer of any shares . 

35. A transfer of the share or other interest of a deceased member 
of the company made by his legal representative shall 
Transfer by legal a |^ OU g|| the legal representative is not himself a meni- 
p e e ber, be as valid as if he had been a member at the time 

of the execution of the instrument of transfer. 


36. (1) The register of members, commencing from the date of the 
registration of the company and the index of members shall be kept at the 
registered office of the company, and except when closed 
reTster of °* under the provisions of this Act, shall during business 
members. hours (subject to such reasonable restrictions, as the 

company in general meeting may impose, so that not less 
than two hours in each day be allowed for inspection) be open to the 
inspection of any member gratis, and to the inspection of any other 
person on payment of one rupee, or such less sum as the company may 
prescribe, for each inspection. Any such member or other person may 
make extracts therefrom. 


(2) Any member or other person may require a copy of the regis- 
ter, or of any part thereof, or of the list and summary required by this 
Act, or any part thereof, on payment of six annas for every hundred 
words or fractional j)art thereof required to he copied and the company 
shall cause any copy so required by any person to be sent to that person 
within a period of ten days, exclusive of non-working days and days on 
which the transfer books of the company are closed , commencing on the day 
next after the day on which the requirement is received by the company. 

(3) If any inspection required under this section is refused or if any 
copy required under this section is not sent within the proper period the 
company and every officer of the company who is in default shall be liable 
in respect of each offence to a fine not exceeding twenty rupees and to a 
further fine not exceeding twenty rupees for every day during which the 
refusal or default continues and the Court may by an order compel an 
immediate inspection of the register and index or direct that copies required 
shall be sent to the persons requiring them . 

37. A company may, on giving seven days' previous notice by 
advertisement in some newspaper circulating in the district in which 
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Power to close 
register. 


thirty days 

38 . (1) If 


the registered office of the company is situate, close the 
register of members for any time or times not exceeding 
in the whole forty-five days in each year but not exeeding 
at a time . 


(a) the name of any person is fraudulently or 
without sufficient cause entered in or 
omitted from the register of members of a 
company ; or 

(b) default is made or unnecessary” delay takes place in entering 
on the register the fact of any person having ceased to be 
a member, 

the person aggrieved, or any member of the company, or the company, 
may apply to the Court for rectification of the register. 

(2) The Court may either refuse the application, or may order 
rectification of the register and payment by the company of any damages 
sustained by any party aggrieved, and may make such order as to costs 
as it in its discretion thinks fit. 

(3) On any application under this section the Court may decide 
any question relating to t lie title of any person who is a party to the 
application to have his name entered in or omitted from the register, 
whether the question arises between members or alleged members, or 
between members or alleged members on the one hand and the company 
on the other hand ; and generally may decide any question necessary 
or expedient to be decided for rectification of the register : 

Provided that the Court may direct an issue to be tried in which 
any question of law mav be raised ; and an appeal from t lie decision on 
such an issue shall lie in the manner directed by the Code of Civil 
Procedure, 1908, on the grounds mentioned in section 1 00 of that Code. 

39 . In the case of a company required by this Act to file a list 
of its members with the registrar, the Court, when mak- 
ing an order for rectification of the register, shall, by its 
order, direct notice of the rectification tp be filed with 
the registrar within a fortnight iron the date of the 
completion of the order. 

register of members shall be prima facie evidence of 
any matters by this Act directed or authorised to 
be inserted therein. 

41 . (l) A company having a share capital may if so authorised 
Power for bv its articles, cause to be kept in the United 

company to Kingdom a branch register of members (in this Act 

register!" th e called a British register). 

United Kingdom 

(2) The company shall, within one month from the date of the 
opening of any British register, file with the registrar notice of the 

c 


Notice* to regis- 
trar of recti- 
fication of 
register. 


40 . The 

Register to be 
evidence. 


Power of Court 
to rectify 
register. 
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situation of the office where such register is kept and, in the event of 
any change in the situation of such office or of its discontinuance, shall 
within one month from the date of such change or discontinuance, as 
the case may be, file notice of such change or discontinuance. 


(3) If a company makes default in complying with the require- 
ments of this section, it shall be liable to a fine not exceeding fifty 
rupees for. every day during which the default continues. 


42. (1) A British register shall be deemed to be part of the com- 
pany’s register of members (in this section called the 

srsiffi «**«■> 

register. 


(2) It shall be kept in the same manner in which the principal 
register is by this Act required to be kept, except that the advertisement 
before closing the register shall be inserted in some newspaper circulat- 
ing in the locality wherein the British register is kept. 


(3) The company shall transmit to its registered office in India a 
copy of every entry in its British register as soon as may be after the 
entry is made; and shall cause to be kept at such office, duly entered lip 
from time to time, a duplicate of its British register, and the duplicate 
shall for all the purposes of this Act, be deemed to be part of the 
principal register. 


(4) Subject to the provisions of this section with respect to the 
duplicate register, the shares registered in a British register shall be 
distinguished from the shares registered in the principal register, and 
no transaction with respect to any shares registered in a British register 
shall, during the continuance of that registration, be registered in any 
other register. 


(5) The company may discontinue to keep any British register, 
and thereupon all entries in that register shall be transferred to the 
principal register. 


(6) Subject to the provisions of this Act, any company may, by its 
articles, make such regulations as it may think fit respecting the 
keeping of a British register. 

42 A. (/) The provisions of sections 41 and 42 shall apply in 

relation to Burma as they apply in relation to the United 
Application of Kinfidom _ 
sections 41 and 
42 to Burma. 


(2) In the application of the said provisions to Burma , references to 
a British register shall be construed as references to a Burma register . 

43. (/) A company limited by shares, if so authorised by its articles, 
may, with respect to any fully paid-up shares, or to stock, issue under 
its common seal a warrant stating that the bearer of the 
warrant is entitled to the shares or stock therein speci- 
fied, and may provide by coupons or otherwise, for the 
payment of the future dividends on the shares or stock 
included in the warrant, in this Act termed a share-warrant. 

(2) Nothing in this section shall apply to a private company . 


Issue of share 
warrants to 
bearer. 
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44 . A share-warrant shall entitle the bearer thereof to the shares 

Effect of share- or stock therein specified, and the shares or stock may 
warrant. be transferred by delivery of the warrant. 

45 . The bearer of a share- warrant shall, subject to the articles of the 
company, be entitled, on surrendering it for cancellation, to have his 

name entered as a member in the register of members ; 
and the company shall be responsible for any loss in- 
of share-warrant, cttrred by any person by reason of the company entering 
in its register the name of the bearer of a share-warrant 
in respect of the shares or stock therein specified without the warrant 
being surrendered and cancelled. 


46 . The bearer of a share-warrant may, if the articles of the com- 
pany so provide, be deemed to be a member of the company within the 
meaning of this Act, either to the full extent or for any 
bearer°of 0f purposes defined in the articles, except that he shall not 

share-warrant. be qualified in respect of the shares or stock specified in 
the warrant for being a director or manager of the 
company, in cases where such a qualification is required by the articles. 


47 . (l) On the issue of a share-warrant, the company shall strike out 
of its register of members the name of the member then 
register when entered therein as holding the shares or stock specified 
share-warrant in the warrant as if he had ceased to be a member, and 

issued. shall enter in the register the following particulars, 

namely : — 


(1) the fact of the issue of the warrant ; 

(ii) a statement of the shares or stock included in the warrant, 
distinguishing each share by its number ; and 

(iii) the date of the issue of the warrant. 

(2) If a company makes default in complying with the require- 
ments of this section it shall be liable to fine not exceeding fifty rupees 
for everyday during which the default continues, and every officer of 
the company who knowingly and wilfully continues or permits the 
default shall be liable to the like penalty. 


Surrender of 
share- warrant 


48 , Until the warrant is surrendered, the above particulars shall 
be deemed to be the particulars required by this Act to 
be entered in the register of members ; and, on the 
surrender, the date of the surrender shall be entered as 

if it were the date at which a person ceased to be a member. 

49 . A company, if so authorised by its articles, may do any one or 
more of the following things, namely : — 


(l) make arrangements on the issue of shares for a 
Power of com- difference between the shareholders in the amounts 

Fo "different”^ and times of payment of calls on their shares ; 

amounts being (2) accept from any member who assents thereto the 
paid on shares. whole or a part of the amount remaining unpaid on 

any shares held by him although no part of that 
amount has been called up ; 
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(3) pay dividend in proportion to the amount paid up on some 
share where a larger amount is paid up on some shares than 
on others. 

SO. (1) A company limited by shares, if so authorised by its arti- 
cles, may alter the conditions of its memorandum as follows (that is to 
say), it may — 

(a) increase its share capital by the issue of new shares 
of such amount as it thinks expedient ; 

(b) consolidate and divide all or any of its share capital 
into shares of larger amount than its existing 
shares ; 

(c) convert all or any of its paid-up shares into stock and re- 
convert that stock into paid-up shares of any denomination ; 

(d) sub-divide its shares, or any of them, into shares of smaller 
amount than is fixed by the memorandum, so however, that 
in the sub-division the proportion between the amount paid 
and the amount, if any, unpaid on each reduced share shall 
be the same as it was in the case of the share from which 
the reduced share is derived ; 


Power of com- 
pany limited by 
shares to alter 
its share 
capital. 


(e) cancel shares which, at the date of the passing of the resolution 
in that behalf, have not been taken or agreed to be taken by 
any person, and diminish the amount of its share capital by 
the amount of the shares so cancelled. 

(2) The powers conferred by this section must be exercised by the 
company in general meeting . 


(3) A cancellation of shares in pursuance of this section shall not 
be deemed to be a reduction of share capital within the meaning of 
this Act. 

( 4) The company shall file with the registrar notice of the exercise 
of any power referred to in clause (d) or clause (e) of sub- section (/) within 
fifteen days from the exercise thereof . 


51A. (l) 

Notice to regis- 
trar of consoli- 
dation of share- 
capital, conver- 
sion of shares 
into stock, etc. 


Where a company having a share capital has consolidated 
and divided its share capital into shares of larger 
amount than its existing shares or converted any of its 
shares into stock, or re-converted stock into shares, it 
shall within fifteen days of the consolidation and divi- 
sion, conversion or re-conversion, file notice with the 
registrar of the same, specifying the share consolidated 
and divided, or converted, or the stock re-converted. 


(2) If a company makes default in complying with the require- 
ments of this section, it shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues, and every 
officer of the company who knowingly and wilfully authorises or permits 
the default shall be liable to the like penalty. 

52. Where a company having a share capital has converted any of 
its shares into stock, and filed notice of the conversion with the regis- 
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trar, all the provisions of this Act which are applicable 

8ioTa C of°shares er to s ^ are ? onI y sha11 cease as to so much of the share 

into stock. capital as is converted into stock ; and the register of 

members of the company, and the list of members to be 
filed with the registrar, shall show the amount of stock held by each 
member instead of the amount of shares and the particulars relating to 
shares hereinbefore required by this Act. 

53. (l) Where a company having a share capital, whether its 
shares have or have not been converted into t stock, has increased its 

share capital beyond the registered capital, and where a 
crease 2 * * * 6 of share company not having a siiare capital has increased the 

capital or of number of its members bej^ond the registered number, it 

members. shall file with the registrar, in the case of an increase of 

share capital, within fifteen days after the passing, of the 
resolution authorising the increase, and in the case of an increase of 
members within fifteen da} f s after the increase was resolved on or took 
place, notice of the increase of capital or members, and the registrar 
shall record the increase. 

( 2) The notice to be given as aforesaid shall include particulars of 
the classes of shares affected and the conditions (if arty) subject to which 
the new shares are to be issued \ 

(3) If a company makes a default in complying with the require- 
ments of this section, it shall be liable to a hue not exceeding fifty 
rupees for every day during which the default continues, and every 
officer of the company who knowingly and wilfully authorises or permits 
the default shall be liable to the like penalty. 

54. (1) A company limited bv shares may, by special resolution 
confirmed by an order of the Court, modify the conditions contained in 

its memorandum so as to reorganize its share capital, 
Reorganisation whether by the consolidation of shares of different 
o s tare capi a . c j nsses 0 r by the division of its shares into shares of 
different classes : 

Provided that no preference or special privilege attached to or 
belonging to any class of shares shall be interfered with- except by 
resolution passed by a majority in number of share-holders of that 
class holding three-fourths of the share capital of that class and every 
resolution so passed shall bind all shareholders of the class. 

(2) Where an order is made under this section, a certified copy 
thereof shall be filed with the registrar within twenty-one days after 
the making of the order, or within such, further time as the Court may 
allow, and the resolution shall not take effect until such a copy has 
been so filed. 

Reduction of Share Capital . 

' 54 A. (l) No company limited by shares shall have power 

Restrictions on fo buy its own shares or the shares of a public company 

purchase by ‘ of which it is a subsidiary company unless the consequent 

company or reduction of capital i& effected and sanctioned in the 

pany for C ° m " manner provided by sections 55 to 66. 
purchase oiijte 

own shares." ‘ . . y ; . ’ *-* 
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( 2) No company limited by shares other than a private company , 
not being a subsidiary company of a public company , shall give , whether 
directly or indirectly y and whether by means of a loan , guarantee , the 
provision of security or otherwise , tmy financial assistance for the purpose 
of or in connection with a Purchase made or to be made by any person of 
any shares in the company : 


Provided that nothing in this section shall be taken to prohibit , 
where the lending of money is part of the ordinary business of a company , 
the lending of money by the company in the ordinary course of its 
business , 


(3) If a company acts in contravention of this section , the 
company and every officer of the company who is knowingly and wilfully 
in default shall be liable to a fine not exceeding one thousand rupees . 

(4) Nothing in this section shall affect the right of a company to 
to redem any shares issued under section 1 05 B. 


55. (1) Subject to confirmation by the Court, a company limited 

by shares, if so authorised by its articles, may by spe- 
cial resolution reduce its share capita] in any way, and 
in particular (without prejudice to the generality of the 
foregoing power) may — 


Reduction of 
share capital. 


(a) extinguish or reduce the liability on any of its shares in res- 

pect of share capital not paid up ; or 

(b) either with or without extinguishing or reducing liability on 

any of its shares, cancel any paid-up share capital which is 
lost or unrepresented by available assets ; or 

(c) either with or without extinguishing or reducing liability 

on any of its shares, pay off any paid-up share capital 
which is in excess of the wants of the company, 
and may, if ami so far as is necessary, alter its memorandum by r 
reducing the amount of its share eapital and of its shares accordingly. 

(2) A special resolution under this section is in this Act called 
a resolution for reducing share capital. 


56. Where a company has passed resolution for reducing share 
catntaJ, it mav apply by’ petition to the Court 
for an order confirming the reduction. 


Application 
to Court for 
confirming order, 


57. On and from the passing by a com pay of a resolution for re- 
ducing share capital, or where the reduction does not involve either the 
. diminution of any liability in respect of unpaid share 

of company of ” le ca P* ta * or payment to any shareholder of any paid- 
“and reduced”. U P share capital, then on and from the making of the 
order confirming the reduction , the company shall add to 
its name, until such date as the Court may fix, the words “and reduced” 
as the last words in its name, and those words shall, until that date, be 
deemed to be part of the name of the company : 


Provided that, where the reduction doe*s not involve either the 
diminution of any liability in respect of unpaid share capital or the 
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payment to any shareholder of any paid-tip share capital, the Court may, 
if it thinks expedient, dispense altogether with the addition of the words 
“and reduced”. 


58. (l) Where the proposed reduction of share capital involves 
either diminution of liability in respect of unpaid share capital, or the 
payment to any shareholder of any paid-up share capi- 
tal, and in any other case if the Court so directs, every 
creditor of the company who at the date fixed by the 
Court is entitled to any debt or claim which, if that 
date were the commencement of the winding up of the 
company, would be admissible in proof against the com- 
pany, shall be entitled to object to the reduction. 


Objections by 
creditors and 
settlement of 
list of objecting 
creditors. 


(2) The Court shall settle a list of creditors so entitled to object, 
and for that purpose shall ascertain, as far as possible without requiring 
an application from any creditor, the names of those creditors and the 
nature and amount of their debts or claims, and may publish notices 
fixing a day or days within which creditors not entered on the list are 
to claim to l>e so entered or are to be excluded from the right of object- 
ing to the reduction. 


59. Where a creditor entered on the list of creditors whose debt 
or claim is not discharged or determined does not 
consent to the reduction, the Court may, if it 
thinks fit, dispense with the consent of that credi- 
tor, on the company securing payment of his debt 
or claim by appropriating, as the Court may direct, 
the following amount (that is to say), — 


Power to 
dispense with 
consent of 
creditor on 
security being 
given for his 
debt. 


(i) if the company admits the full amount of his debt or claim or, 
though not admitting it, is willing to provide for it, then the 
full amount of the debt or claim ; 

(ii) if the company does not ad mil or is not willing to provide for 
the full amount of the debt or claim, or if the amount is 
contingent or not ascertained, then an amount fixed by the 
Court after the like inquiry and adjudication as if the com- 
pany were being wound up by the Court. 


60. The Court, if satisfied, with respect to every creditor of the 
company who under this Act is entitled to object to the reduction, that 

either his consent to the reduction has been obtained or 
^ d°u c tk>n 1 " or c laim has been discharged or has been 

mg le.'iu. -.a.. determined or has been secured, may make an order 
confirming the reduction on such terms and conditions as it thinks fit. 

61. (1) The registrar on production to him of an order of the Court 
confirming the reduction of the share capital of a company, and on the 

filing with him of a certified copy of the order and of a 
Registration of niinute (approved bv the Court) showing, with respect 
of reduction. to the share capital of the company as altered by the 
order, the amount of the share capital, the number of 
shares into which it is to be divided and the amount of each share, and 
the amount (if any) at the date of the registration deemed to be paid up 
on each share, shall register the order ami minute 
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(2) Oil the registration, and not before, the resolution for 
reducing share capital as confirmed by the order so registered shall 
take effect. 

(3) Notice of the registration shall be published in such manner 
as the Court may direct. 

(4) The registrar shall certify under his hand the registration 
of the order and minute, and his certificate shall be conclusive evidence 
that all the requirements of this Act with respect to reduction of share 
capital have been complied with, and that the share capital of the 
company is such as is stated in the minute. 


62 . ( 1 ) 

Minute to 
form part of 
memorandum. 


after its registration. 


The minute when registered shall be deemed to be 
substituted for the corresponding part of the memoran- 
dum of the company, and shall be valid and alterable 
as if it had been originally contained therein, and shall 
be embodied in every copy of the memorandum issued 


(2) If a company makes default in complying with the require- 
ments of this section, it shall he liable to a fine not exceeding ten rupees 
for each copy in respect of w T hich default is made, and every officer 
of the company who knowingly and wilfully authorises or permits the 
default shall be liable to the like penalty. 


63 . ( 1 ) A member of the company, past or present, shall not 


Liability of 
members in 
respect of 
reduced shares. 


be liable in respect of any share to any call or contribu- 
tion exceeding in amount the difference (if any) between 
the amount paid, or (as the case may be) the reduced 
amount, if any, which is to be deemed to have been paid 
on the share and the amount of the share as fixed 


by the minute : 


Provided that, if any creditor, entitled in respect of any debt or 
claim to object to the reduction of share capital, is, by reason of his 
ignorance of the proceedings for reduction, or of their nature and effect 
with respect to his claim not entered on the list of creditors, and, after 
the reduction, the company is unable, within the meaning of the 
provisions of this Act with respect to winding up by the Court, to pay 
the amount of his debt or claim, then — 

( t ) every person who was a member of the company at the 
date of the registration of the order for reduction and 
minute, shall be liable to contribute for the payment of 
that debt, or claim an amount not exceeding the amount 
which he would have been liable to contribute if the 
company had commenced to be wound up on the day 
before that registration ; and 

(it) if the company is wound up, the Court, on the application 
of any such creditor and proof of his ignorance as afore- 
said, may, if it thinks fit, settle accordingly a list of 
persons so liable to contribute, and make and enforce 
calls and orders on the contributories settled on the list 
as if they were ordinary contributories in a winding up. 

(2) Nothing in this section shall affect the rights of the contribu- 
tories among themselves. 
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64. If any officer of the company wilfully conceals the name of 
any creditor entitled to object to the reduction, or 
concealment of wilfully misrepresents the nature or amount of the debt 
name of creditor. or claim of any creditor, or if any officer of the company 
abets any such concealment or misrepresentation as 
aforesaid, every such officer shall be punishable with imprisonment 
which may extend to one year, or with fine, or with both. 


65. In any case of reduction of share capital, the Court may 
require the company to publish as the Court directs the 
reasons for reduction, or such other information in 
regard thereto as the Court may think expedient with 
a view to give x>roper information to the public and, if 
the Court thinks fit, the causes which led to the reduction. 

66. A company limited by guarantee and registered after the 
commencement of this Act may, if it has a share capital 


Publication of 
reasons for 
reduction. 


Increase and 
reduction of 
share capital in 
case of a com- 
pany limited by 
guarantee having 
a share capital. 


commencement of this Act may, if it has a share capital 
and is so authorised by its Articles, increase or reduce 
its share capital in the same manner and subject to the 
same conditions iii and subject to which a company 
limited by shares may increase or reduce its share 
capital under the provisions of this Act. 


Variation of Shareholders Right . 


66 A. ( 1 ) If in the case of a company , the share capital of which is 
divided into different classes of shares , provision is made by the memo- 
randum or articles for authorising the variation of the 
^f special classes* rights attached to any class of shares in the company , 
of shares. * ' subject to the consent of any specified proportion of the 
holders of the issued shares of that class or the sanction 
of a resolution passed at a separate meeting of the holders of those shares , 
and in pursuance of the said provision the rights attached to any such 
class of shares are any time varied , the holders of not less in the aggregate 
than ten per cent . of the issued shares of that class , being persons who did 
not consent to or vote in favour of the resolution for the variation , may 
apply to the Court to have the variation cancelled , and where any such 
application is made the variation shall not have effect unless and until it is 
confirmed by the Court . 

(2) An application under this section must be made within fourteen 
days after the date on which the consent was given or the ' resolution was 
passed , as the case may be , and may be made on behalf of the shareholders 
entitled to make the application by such one or more of their number as 
they may appoint in writing for the purpose. 

( 3) On any such application the Court , after the hearing the appli- 
cant and any other persons who apply to the Court to be heard and appear 
to the Court to be interested in the application , may , if it is satisfied having 
regard to all the circumstances of the case that the variation would un- 
fairly prejudice the shareholders of the class represented by the applicant , 
disallow the variation and shall , if not so satisfied . confirm the variation. 

(4) The decision of the Court on any such application shall be 

final . 

(5) The company shall ui'hin fifteen days after the sendee on the 
company of any order made on any such application forward a copy 
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of the order to the registrar and, if defaultt is made in complying with this 
provisiont the company and every officer of the company who is knowingly 
and wilfully in default shall be liable to a fine not exceeding fifty rupees . 

(6) The expression 'variation' in this section includes ‘ abrogation * 
and the expression * varied ' shall be construed accordingly . 


Registration of Unlimited Company as Limited. 

67. (I) Subject to the provisions of this section, any company regis- 

tered as unlimited may register under this Act as 
Registration of limited or anv company alreadv registered as a limited 
pany as limited. company may re-register under this Act, but the regis- 
tration of an unlimited company as a limited company 
shall not affect any debts, liabilities, obligations or contracts incurred or 
entered into by, to, with or on behalf of, the company before the regis- 
tration, and those debts, liabilities, obligations and contracts may be 
enforced in manner provided by Part VIII of this Act in the case of a 
company registered in pursuance of that Part. 

(2) On registration in pursuance of this section, the registrar 
shall close the former registration of the company, and may dispense 
with the delivery to him of copies of any documents with copies of 
which he was furnished on the occasion of the original registration of 
the company ; but, save as aforesaid, the registration shall take place 
in the same manner and shall have effect as if it were the lirst regis- 
tration of the company under this Act. 

68. An unlimited company having a share capital may, by its 

resolution for registration as a limited company in 
unlimi- pursuance of this Act, do either or both of the following 
things, namely : — 

(a) increase the nominal amount of its share capital by 
increasing the nominal amount of each ot its 
shares, but subject to the condition that no part 
of the amount by which its capital is so increased 
shall be capable of being called tip except in the event and 
for the purposes of the company being wound up; 

(b) provide that a specified portion of its uncalled share capital 
shall not be capable of being called up except in the event 
and for the purposes of the company being wound up. 


ted company to 
provide for 
reserve share 
capital on 
re-registration. 


Reserve Liability of Limited Company . 

69. A limited company may by special resolution determine 
that any portion of its share capital which has not been already 
called up shall not be capable of being called up, except 
oSr 1 lty in the event and for the purposes of the company being 
company. wound tip, and thereupon that portion of its share 

capital shall not be capable of being called up except in 
the event and for the purposes aforesaid. 


Unlimited Liability of Directors . 

70. (1) In a litiiited company the liability of the directors 
Y . . , or of any director may, if so provided bv the 

may 1 lfa ve °dTrec" y nieinorandtim, be unlimited, 
tors with unlimi- 
ted ability. 
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(2) In a limited company in which the liability of any director is 
unlimited, the directors of the company (if any) and the member who 
proposes a person for election or appointment to the office of director 
shall add to that proposal a statement that the liability of the person 
holding that office will be unlimited and the promoters and officers of 
the company, or one of them, shall before the person accepts the office 
or acts therein, give him notice in writing that his liability will be 
unlimited. 

(3) If any director or proposer makes default in adding such a 
statement, or if any promotor or officer of the company makes default in 
giving such a notice, he shall be liable to a fine not exceeding one 
thousand rupees and shall also be liable for any damage which the per- 
son so elected or appointed may sustain from the default, but the liability 
of the person elected or appointed shall not be affected by the default. 

71 . (l) A limited company, if so authorised by its articles, may, by 
special resolution, alter its memorandum so as to 
Special resolu- render unlimited the liability of its directors or of 

com m akin an V director. 

UabWhy^rtHrec^ (2) Upon the passing of any such special resolution, 
tors unlimited. the provisions thereof shall be as valid as if they had 
been originally contained in the memorandum. 


PART IV. 

Management and Administration. 
Office and Name. 


72 . (/) A company shall as from the day on which it begins to carry 
on business , or as from the t treaty -eighth day after the 
of com r an of its incorporation , whichever is the earlier , have a 

€) t Oi.ipanj , registered office to which all communications and notices 
may be addressed. 

(2) Notice of the situation of the registered office and of any 
change therein shall be given within twenty -eight days after the date of 
the incorporation of the company or of the change , as the case may be, to 
the registrar who shall record the same . 

(3) The inclusion in the annua I return of a company of the state- 
ment as to the address of its registered office shall not be taken to satisfy 
the obligation imposed by this section. 

(1) If a company carries on business without complying with the 
re quiretnents of this section , it shall be liable to a fine not exceeding fifty 
rupees for every day during which it so carries on business. 


73 . Kverv limited company — 


Publication of 
name. by a limi- 
ted company. 


fa) 


shall paint or affix, and keep painted or affixed, its 
name on the outside of every office or place in 
which its business is carried on, in a conspicuous 
position, in letters easily legible and in English 


characters, and also, if the registered office be situate in a 
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place beyond the local limits of the ordinary original civil 
jurisdiction of a High Court, in the characters of one of the 
vernacular languages used in that place ; 

(b) shall have its name engraven in legible characters on its seal ; 

(c) shall have its name mentioned in legible English characters in 

all notices, advertisements and other official publications of 
the company, and in all bills of exchange, liundis, promissory 
notes, endorsements, cheques and orders for money or goods 
purporting to be signed by or on behalf of the company, and in 
all bills of parcels, invoices, receipts and letters of credit of 
the coin panj^. 

74 . (1) If a limited company does not paint or affix, and keep 

painted or affixed, its name in manner directed by this Act, it 
Penalties for s ^ a H be liable to a fine not exceeding fifty rupees 
non -publication * or not so pabiting or affixing its name, and for 
of name. every day during which its name is not so kept 

painted or affixed, and every officer of the company, 
who knowingly and wilfully authorises or permits the default, shall be 
liable to the like penalty. 

(2) If any officer of a limited company, or any person on its 
behalf, uses or authorises the use of any seal purporting to be a seal of 
the company whereon its name is not so engraven as aforesaid, or issues 
or authorises the issue of any bill-head, letter paper, notice, advertise- 
ment or other official publication of the company, or signs or authorises 
to be signed on behalf of the company any bill of exchange, hundi, 
promissory note, endorsement, cheque or order for money or goods, or 
issues or authorises to be issued any bill of parcels, invoice, receipt or 
letter of credit of the company, wherein its name is not mentioned in 
manner aforesaid, he shall be liable to a fine not exceeding five hundred 
rupees, and shall further be personally liable to holder of any such bill of 
exchange, hundi, promissory note, cheque or order for money or goods, 
for the amount thereof, unless the same is duly paid by the company. 

75. (l) Where any notice, advertisement or other official publi- 
cation of a company contains a statement of the amount of the 

. . authorised capital of the company, such notice, adver- 

tisement or other official publication shall also eon- 
well as subs- tam . a statement m an equally prominent position 

cribed aud paid- ail d in equally conspicuous characters of the amount 
up capital. of the capital which has been subscribed and the 

amount paid up. 

(2) Any company which makes default in complying with the 
requirements of this .section and every officer of the company who is 
knowingly a party to the default shall be liable to a fine not exceeding 
one thousand rupees. 


Meetings and Proceedings. 

76. (1) A general meeting of every company shall be held within 
Annual general ei fifteen months from the date of its incorporation and 
meeting. & thereafter once at least in every calendar year and not 
more than fifteen months after the holding of the last 
preceding general meeting . 
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(2) If default is made in holding a meeting in accordance with 

the provisions of this section , the company and every director or manager 
of the company who is knowingly and wilfully a party to the default 
shall be liable to a fine not exceeding five hundred rupees . * 

( 3) If default is made as aforesaid , the Court may , on the applica- 
tion of any member of the company , call or direct the calling of a general 
meetiig of the company . 


Statutory 
meeting of 
company. 

( 2 ) 


77. ( 1 ) Every company limited by shares and every company 

limited by guarantee and having a share capital shall , within a period 
of not less than one month nor more than six months 
from the date at which the company is entitled to com- 
mence business , hold a general meeting of the members 
of the company , which shall be called the statutory meeting. 
The directors shall , at least twenty -one days before the day 
on which the meeting is held , forward a report (in this Act referred to 
as the statutory report) certified as required by this section to every 
member of the company . 

(3) The statutory report shall be certified 
directors of the company or by the chairman of the 
in this behalf by the directors and shall state — 

( a) the total number of shares allotted , distinguishing shares 
allotted as fully or partly paid up otherwise than in cash , and 
stating in the case of shares partly paid up the extent to 
which they are so paid up , and in either case the considera- 
tion for which they have been allotted : 


by not less than two 
directors if authorised 


( b ) the total amount of cash received by the company in respect of all 

the shares allotted , distinguished as aforesaid \ 

(c) an abstract of receipts of the company and of the payments made 

thereout up to a date within seven days of the date of the 
report , exhibiting under distinctive headings the receipts of the 
company from shares and debentures and other sources, the 
payments , made thereout , and particulars concerning the 
balance remaining in hand, and an account or estimate of the 
preliminary expenses of the company showing separately any 
commission or discount paid on the issue or sale of shares ; 

(d) the names, addresses and descriptions of the directors, auditors , 

managing agents and managers, if any , and secretary of the 
company and the changes, if any, which have occurred since 
the date of the incorporation ; 


(e) the particulars of any contract, the modification of which is to be 

submitted to the meeting for its approval, together with the 
particulars of the modification or proposed modification ; 

(f) the extent to which underwriting contracts , if any, have been 

carried out ; 

(g) the arrears , if any , due on calls from directors , managing agents 

and managers ; and 


(h) the particulars of any commission or brokerage paid or to be paid 
in connection with the issue or sale of shares to any director , 
managing agetii or manager or a partner of the managing 
agent if the managing agent is a firm or if the managing agent 
is a private company a director thereof \ 
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(4) The statutory report shall , so far as it relates to the shares allotted 
by the company , be certified as correct by the auditors of the company . 

(5) The directors shall cause a copy of the statutory report certified 
as required by this section to be delivered to the registrar for registration 
forthwith after the sending thereof to the members of the company . 

(6) The directors shall cause a list showing filenames , descriptions 
and addresses of the members of the company , and the number of shares 
held by them respectively , to be produced at the commencement of the 
meeting , and to remain open and accessible to any member of the company 
during the continuance of the meeting. 

(7) The members of the company present at the meeting shall be at 
liberty to discuss any matter relating to the formation of the company or 
arising out of the statutory report , whether prei'ious notice has been given 
or not, but no resolution of which notice has not been given in accordance 
with the articles may be passed . 

(8) The meeting may adjourn from time to time, and at any ad- 
journed meeting any resolution of which notice has been given in accor- 
dance with the articles , either before or subsequently to the former meeting 
may be passed , and the adjourned meeting shall have the same powers as 
an original meeting . 

(9) If a petition is presented to the ('ourt in manner provided by 
Part V for winding up the company on the ground of default in filing the 
statutory report or in holding the statutory meeting , the r ourt may , instead 
of directing that the company be wound up, give directions for the statu- 
tory report to be Hied or a meeting to be held, or make such other order 
as may be just . 

(10) In the event of any default in complying with the provisions of 
this section every director of the company who is guilty of or who knowing- 
ly and wilfully authorises or permits the default shall be liable to a fine not 
exceed i n g fi vc h u /id red ru pees . 

(11 ) This section shall not apply to a private company. 


78 . < l ) Notwithstanding anything in the articles, the directors 

of a company which has a share capital shall, on the requisition of the 


Calling of extra- 
ordinary general 
meeting on 
requisition. 


holders of not less than one-tenth of the issued share 
capital of the company upon which all calls or other 
sums then due have been paid, forthwith proceed to call 
an extraordinary general meeting of the company. 


(2) The requisition must state the objects of the meeting, and 
must be signed by the requisitionists and deposited at the registered 
office of the company, and may consist of several documents in like 
form, each signed by one or more requisitionists. 

(3) If the directors do not proceed within twenty-one days from 
the date of the requisition being so deposited to cause a meeting to be 
called, the requisitionists ot a majority of them in value, mnv them- 
selves call the meeting, but in either case any meeting so-called shall 
be held within three months from the date of the deposit of the 
requisition. 
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{4) Any meeting called under this section by the requisitionists 
shall be called in the same manner, as nearly as possible, as that in 
which meetings are to be called by directors. 

(5) Any reasonable expenses incurred by the requisitionhte by 
reason of the failure of the directors duly to convene a meeting shad be 
repaid to the requisitionists by the company , and any sum so repaid shall 
be retained by the company out of any sums due or to become due frotn the 
company by way of fees or other remuneration for their services to such of 
the directors as were in default . 

79 . (l ) The following provisions shall have effect with respect to 
. , meetings of a company other than a private company not 

nieetings and t0 being a subsidiary of a public company ami the procedure 
votes. thereat , notwithstanding any provision made in the articles 

of the company in this behalf : — 

(a) a meeting of a company other than a meeting for the passing of 

a special resolution may be called by not less than fourteen 
days ' notice in writing ; but with the consent of all the 
members entitled to receive notice of some particular meeting 
that meeting may be convened by such shorter notice and in 
such manner as those members may think fit ; 

(b) notice of the meeting of a company with a statement of the 

business to be transacted at the meeting shall be served on 
every member in the manner in which notices are required 
to be served by Table A and for the purpose of this clause the 
expression ‘ Table A ’ means that table as for the time being in 
force ; but the accidental omission to give notice to y or the 
non- receipt of notice by , any member shall not invalidate the 
proceedings at any meeting ; 

(c) five members present in person or by proxy , or the chairman 

of the meeting , or any member or members holding not less 
than one-tenth of the issued capital which carries voting 
rights shall be entitled to demand a poll : Provided that in 
the case of a private company if not more than seven members 
are personally present , one member , and if more than sex'Cti 
members are personally present , two members shall be entitled 
to demand a poll ; 

(d) an instrument appointing a proxy , if in the form set out in 

regulation 67 of Table A , shall not be questioned on the ground 
that it fails to comply with any special requirements specified 
for such instruments by the articles ; and 

( e) any shareholder whose name is entered in the register of 

shareholders of the company shall enjoy the same rights and 
be subject to the same liabilities as all other shareholders of 
the same class. 

( 2) The following provisions shall have effect in so far as the 
articles of the company do not make other provision in that behalf : — 

(a) two or more members holding not less than one-tenth of the total 
share capital paid up or , if the company has not a share 
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capital , not less than five per cent ♦ in number of the members 
of the company may call a meeting ; 

(b) in the case of a private company two members and in the case 

of any other company -five members personally present shall 
be a quorum ; 

( c) any member elected by the members present at a meeting may be 

chairman thereof ; 

( d) in the case of a company originally having a share capital, 

every member shall have one vote in respect of each share or 
each hundred rupees of stock held by him , and in any other 
case every member shall have one %'ote ; 

( e) on a poll votes may be given either personally or by proxy : 

(f) the instrument appointing a proxy shall be in writing under the 

hand of the appointor or of his attorney duly authorised in 
writing , or if the appointor is a corporation , either under seal 
or under the hand of an officer or an attorney duly autho- 
rised ; and 

(g) a proxy must be a member of the company. 

(3) If for any reason it is impracticable to call a meeting of a 
company in any manner in which meetings of that company may be 
called or to conduct the meeting of the company in manner prescribed by 
the articles or this Act , the Court may , either of its own motion or on the 
application of any director of the company or of any member of the 
company who would be entitled to vote at the meeting , order a meeting of 
the company to be called , held and conducted in such manner as the 
Court thinks fit , and where any such order is given may give such 
ancillary or consequential directions as it thinks expedient and any 
meeting called , held and conducted in accordance with any such order shall 
for all purposes be deemed to be a meeting of the company duly called , held 
and conducted . 

80 . A company which is a member of another company may, by 
resolution of the directors, authorise any of its officials 
or any other person to act as its representative at any 
meeting of that other company, and the person so autho- 
rised shall be entitled to exercise the same powers on 
behalf of the company which he represents as if lie were 
an individual shareholder of that other company. 

81 . ( 1 ) A resolution shall be an extraordinary resolution when it has 
been passed by a majority of not less than three-fourths 
^ndfe^ecial^ °* suc ^ members entitled to vote as are present in person 
resotnUons. or by proxy (where proxies are allowed) at a general 
meeting of which notice specifying the intention to pro- 
pose the resolution as an extraordinary resolution has been duly given. 

(2) A resolution shall be a special resolution when it has been passed 
by such a majority as is required for the passing of an extraordinary 
resolution and at a general meeting of which not less than twenty-one days ' 
notice specifying the intention to propose the resolution as a special reso- 
lution has been duly given : 


Representation 
of companies 
8t meetings of 
other campanies 
of which they 
are members. 
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Provided that , if all the members entitled to attend and vote at any 
such meeting so agree , a resolution may be proposed and passed as a spe- 
cial resolution at a meeting of which less than twenty-one days' notice has 
been given . 

(3) At any meeting at which an extraordinary resolution or a spe- 
cial resolution is submitted to be passed a declaration of the chairman on 
a show of hands that the resolution is carried shall, unless a poll is de- 
manded, be conclusive evidence of the fact without proof of the number 
or proportion of the votes recorded in favour of or against the resolution. 

(4) At any meeting at which an extraordinary resolution or a spe- 
cial resolution is submitted to be passed a poll may be demanded. 

(5) In a case where, if a poll is demanded, it may in accordance 

with the articles be taken in such manner as the chairman may direct ; 
it may, if the chairman so directs, be taken at the meeting at which it is 
demanded. • 

(6) When a poll is demanded in accordance with this section, in 
computing the majority on the poll, reference shall be had to the number 
of votes to which each member is entitled by the articles of the company, 
or under this Act. 

(7) For the purposes of this section notice of a meeting shall be 
deemed to be duly given and the meeting held in manner provided by the 
articles, or under this Act. 

82 . (I) A copy of every special and extraordinary resolution shall, 
within fifteen days from the passing thereof be printed or 
copi e*s of sp e c\h\ tyP ewr ^ ten and duly certified under the signature of an 
and extraordi- officer of the company and filed with the registrar who 
nary resolutions, shall record the same. 

(2) Where articles have been registered, a copy of every special 
resolution for the time being in force shall be embodied in or annexed to 
every copy of the articles issued after the date of the resolution. 

(3) Where articles have been registered, a copy of every" special 
resolution shall be forwarded in print to any member at his request, on 
payment of one rupee or such less sum as the company may direct. 

(4) If a company makes default in so filing with the registrar a 
copy of a special or extraordinary resolution, it shall be liable to a fine 
not exceeding twenty rupees for every day during which the default 
continues. 

(5) If a company makes default in embodying in or annexing to a 
copy of its articles or in forwarding in print to a member when required 
by this section a copy of a special resolution, it shall be liable to a fine 
not exceeding ten rupees for each copy in respect of which default is 
made. 

(6) Every officer of a company who knowingly and wilfully 
authorises or permits any default by the company in complying with the 
requirements of this section shall be liable to the like penalty as is im- 
posed by this section on the company for that default. 
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83. (l) Every company shall cause minutes of all proceedings 
Minutes of general meetings and of its directors to be entered 

proceedings of in books kept for that purpose. 

general meetings ( 2 ) Any such minute, if purporting to be signed by 
the chairman of the meeting at which the proceedings 
were had, or by the chairman of the next succeeding 
meeting, shall be evidence of the proceedings. 


and of its 
directors, 


(3) Until the contrary is proved, every general meeting of the 
company or meeting of directors in respect of the proceedings whereof 
minutes have been so made shall be deemed to have been duly called and 
held, and all proceedings had thereat to have been duly bad, and all 
appointments of directors or liquidators shall be deemed to be valid. 

(4) The books containing the minutes of proceedings of any general 
meeting of a company held after the commencement of the Indian ( ompa- 
mes (Amendment) Act y 1936 , shall be kept at the registered office of the 
company and shall during business hours (subject to such reasonable 
restrictions as the company may by its articles or in general meeting 
impose so that no less than two hours in each day be allowed for inspec- 
tion) be open to the inspection of any member without charge. 

(5) Any member shall at any time after seven days from the meeting 
be entitled to be furnished within seven days after he has made a request 
in that behalf to the company with a copy of any minutes referred to in 
sub-section (4) at a charge not exceeding six annas for every hundred 
words. 

(6) If any inspection required under sub-section (4) of this section 
is refused or if any copy required under sub-section (5) of this section is 
not furnished within the time specified in sub-section (f>) the company 
and every officer of the company who is knowingly and wilfully in default 
shall be liable in respect of each offence to a fine not exceeding twenty-five 
rupees and to a further fine not exceeding twenty-five rupees for every day 
during which the default continues . 


(7) In the case of any such refusal or default , the Court may by 
order compel an immediate inspection of the books in respect of all proceed- 
ings of general meetings or direct that the copies required shall be sent 
to the persons requiring them . 


Directors 


83 A. ( 1 ) Every company shall have at least three directors. 
(2) This section shall not apply to a private company except 
a private company being a subsidiary company of a 
public company . 


Directors 

obligatory. 


83B. ( 1 ) In default of and subject to any regulations in the articles 
A . of a company other than a private company — 

directors 16 ” ° f ^ ^ le subscribers of the memorandum shall be deemed 
to be the directors of the company until the first 
directors shall have been appointed : 

(ii) the directors of the company shall be appointed by the members 
in general meeting ; and 
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(iii) any casual vacancy occuring among the directors may be filled 
up by the directors, but the person so appointed shall be 
subject to retirement at the same time as if he had become 
a director on the day on which the director in whose place 
he is appointed was last appointed a director. 

(2) Notwithstanding anything contained in the articles of a company 
other than a private company not less than two-thirds of the whole number 
of directors shall be persons whose period of office is liable to determination 
at any time by retirement of directors in rotation : 

Provided that nothing herein contained shall apply to a company 
incorporated before the commencement of the Indian Companies ( Amend- 
ment ) Act, 1936 , t where by virtue of the articles of the company the 
number of directors whose period of office is liable to determination 
at any time by retirement of directors in rotation falls below two-thirds 
proportion mentioned in this section . 

84 . (l) A person shall not be capable of being appointed director of 
a company by the articles, and shall not be named as a director or 
proposed director of a company in any prospectus issued 
by or on behalf of the company or in relation to any in- 
tended company or in any statement in lieu of prospec- 
tus filed by or on behalf of a company, unless before the 
registration of the articles or the publication of the 
prospectus, or the filing of the statement in lieu of prospectus, as the 
case may be, he has by himself or by his agent authorised in writing — 

(1) signed and filed with the registrar a consent in writing to act 

as such director ; and 

(ii) save in the case of companies not having a share capital, either 
signed the memorandum for a number of shares not less 
than his qualification (if any) or taken from the company and 
paid or agreed to pay for his qualification shares or signed 
and filed with the registrar a contract in writing to take 
from the company and pay for his qualification shares ( if 
any ) or made and filed with the registrar an affidavit to 
the effect that a number of shares, not less than his qualifica- 
tion {if any), are registered in his name . 

(2) O 11 the application for registration of the memorandum and 
articles {if any), of a company the applicant shall file with the registrar 
a list of the persons who have consented to be directors of the company, 
and, if this list contains the name of any person who has not so con- 
sented, the applicant shall be liable to a fine not exceeding five hundred 
rupees. 

(3) This section shall not apply to a private company or a company 
which was a private company before becoming a public company nor to a 
prospectus issued by or on behalf of a company after the expiration of 
one year from the date at which the company is entitled to commence 
business. 

85 . (l) Without prejudice to the restrictions imposed by section 
84, it shall be the duty of every director who is by the articles required 


Restrictions on 
appointment or 
advertisement 
of director. 
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to hold a specified share qualification, and who is not 
?irector ftt * 0n °* already qualified, to obtain his qualification within two 
months after his appointment, or such shorter time as 
may be fixed by the articles. 

(2) If, after the expiration of the said period or shorter time, 
any unqualified person acts as a director of the company, he shall be 
liable to a fine not exceeding fifty rupees for every day between the 
expiration of the said period or shorter time and the last day on which 
it is proved that he acted as a director. 


86. The acts of a director shall be valid notwithstanding any defect 
that may afterwards be discovered in his appointment or qualification : 

Provided that nothing in this section shall be deemed to 
give validity to acts done by a director after the appoint- 
ment of such director has been shown to be invalid. 


Validity of acts 
of directors. 


86A. ( 1 ) If any person being an undischarged insolvent acts as direc - 
. tor or managing agent or manager of any company , he 

bankrupt \o act shall be liable to imprisonment for a term not exceeding 
as director. two years or to a fine not exceeding one thousand rupees or 

to both. 

( 2) In this section the expression company ’ includes a company 
incorporated outside British India which has an established place of busi- 
ness within British India. 


86B. If in the case of any company provision is made by the articles 
or by any agreement entered into between any person and the company for 
empowering a director or manager of the company to 

office by'directors assi 8 n tlis as SHcl ‘ to (mother person, any assign- 

merit of office made in pursuance of the said provision 
shall , notwithstanding anything to the contrary contained in the said 
Provision , he of no effect unless and until it is approved by a special reso- 
lution of the company : 

Provided that the exercise by a director of a power to appoint an 
alternate or substitute director to act for him during an absence of not 
less than three months from the district in which meetings of the directors 
are ordinarily held, if done with the approval of the board of directors , 
shall not be deemed to be an assignment of office within the meaning of this 
section : 

Provided always that any such alternate or substitute director shall 
ipso facto vacate office if and when the appointor returns to the district in 
which meetings of the directors are ordinarily held. 

Explanation — For the purposes of the provisos to this section , the 
presidency-towns of Calcutta and Madras shall be deemed to be part of the 
24-Par ganas and Chinglepnt District respectively , and the presidency- 
town of Bombay shall be deemed to be part of the Bombay Suburban and 
the Thana districts. 


86C. Save as provided in this section , any provision , whether con- 
tained in the articles of a company or in any contract with a company or 
otherwise , for exempting any director , manager or officer 
of the company or any per sot i ( whether an officer of the 
company or not) employed by the company as auditor front 
or indemnifying him against any liability which by virtue 
of any rule of law would otherwise attach to him in. res - 


Avoidance of 
provisions 
relieving liabi- 
lity of directors. 
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pect of any negligence , default, breach of duty or breach of trust of which 
he may be guilty in relation to the company shall be void ; 

Provided that — 

(a) in relation to any such proi'ision which is in force at the date 
of the commencement of the Indian ( ompanies (Amendment ) 
Act , 1936, this section shall have effect only on the expiration 
of a period of six months from that date , and 

(h) nothing in this section shall operate to deprive any person of any 
exemption or right to be indemnified in respect of anything 
done or omitted to be done by hint, while any such provision 
was in force , and 

(c) notwithstanding anything in this section , a company may * in 
pursuance of any such provision as aforesaid , indemnify any 
such director , manager , officer or auditor against any liabi- 
lity incurred by him in defending any proceed in gs, whether 
civil or criminal , in which judgement is given in his favour 
or in which he is acquitted , or in connection with any appli- 
cation under section 2H1 of this Act in which relief is granted 
to him by the Court. 


86D. 


Doans of 
directors 


( I ) No company shall make any loan or guarantee any loan 
made to a director of the company or to a firm of which 
such director is a part tier or to a private company of 
which such director is a member or director. 


(2) In the event of any contravention of sub-section (t)any 
director of the company who is a party to such contravention shall be 
punishable with fine which may extent to five hundred rupees , and if 
default is made in repayment of the loan or in discharging the guarantee 
shall be liable jointly and severally for the amount unpaid, 

(3) This section shall not apply to a prixurte company (except a 
private company which ts the subsidiary company of a public company) or 
to a banking company. 


86E. No director or firm of which such director is a partner or pri- 
vate company of which such director is a director shall without the 
consent of the company in general meeting hold any 
office of profit under the company except that of a 
managing director or manager or a legal or technical 
adviser or a banker : 


Director not to 
hold office of 
profit. 


Provided that nothing herein contained shall apply to a director 
elected or appointed before the commencement of the Indian Com- 
panies (Amendment) Act , 1936 , in respect of any office of profit 
under the company held by him at the commencement of the said 
Act . 


Explanation — For the purposes of this section the office of managing 
agent shall not be deemed to be an office of profit under the 
company . 

86F. Except with the consent of the directors , a director of the com- 
pany, or the firm of which he is a partner or any partner of such firm , 
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or the private company of which he is a member or 
director , shall not enter into any contracts for the 
sale , purchase or supply of goods and materials with 
the company , provided that nothing herein contained 
shall affect any such contract or agreement for such 
sale, puachase or supply entered into before the commencement of 
the Indian Companies (Amendment) Act , 1936. 


Sanction of di- 
rectors necessary 
for certain 
contracts. 


Removal of 
directors. 


86G. (/) The company may by extraordinary resolution remove any 
director , whose period of office is liable to determination at any time by 
retirement of directors in rotation , before the expiration of 
his period of office and may by ordinary resolution appoint 
another person in his stead . The person so appointed 
shall be subject to retirement at the same time as if he had become a 
director on the day on which the director in whose place he is appointed 
was last elected director . A director so removed shall not be reappointed 
a director by the board of directors. 

(2) This section shall not apply to directors elected or appointed 
before the commencement of the Indian Companies ( Amendment ) Act, 
1936. 


86H. The directors of a public company or of a subsidiary 
company of a public company shall not , except with 
powers ^of 11 S ° D ^ lC consef d °f the company concerned in general 

directors. meeting , 


(a) sell or dispose of the undertaking of the company ; 

(b) remit any debt due by a director. 


861. (1) The office of a director shall be vacated if - — 

(a) he fails to obtain within the time specified in sub- sec - 
tion {l) of section (85) or at any time thereafter 
ceases to hold , the share qualification , if any, neces- 
sary for his appointment , or 


Vacation of 
office of director. 


( b) he is found to be of [unsound mind by a Court of competent 

jurisdiction , or 

(c) he is adjudged an insolvent , or 

(d) he fails to pay calls made on him in respect of shares held by him 

within six months from the date of such calls being made , or 

( e ) he or any firm of which he is a partner or any private company 

of which he is a director without the sanction of the company 
in general meeting accepts or holds any office of profit under 
the company other than that of a managing director or mana- 
ger or a legal or technical adviser or a banker , or 

(f) he absents himself from three consecutive meetings of the direc- 

tors or from all meetings of the directors fora continuous 
period of three months whichever is the longer without leave 
of absence from the board of directors, or 

( g) he or any firm of which he is a partner or any private company 

of which he is a director accepts a loan, or guarantee from 
the company in contravention of section 86D, or 

(h) he acts in contravention of section 86F, 
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( 2) Nothing contained in this section shall be deemed to preclude a 
company from providing by its articles that the office of director shall be 
vacated on grounds additional to those specified in this section . 


87 . (i) Every company shall keep at its registered office a register of 
its directors , managers and managing agents contain - 

direct cTrs^mana- in & with res P cct to each °f thcm the following patti - 
gers and manag- ct liars , that is to say : 

ing agents, (a) in the case of an individual, his present name in full , 
any former name or surname in full , his usual residential 
address , his nationality and , if that nationality is not the 
nationality of origin , his nationality of origin and his 
business occupation , if any , and if he holds any other director- 
ship or directorships the particulars of such directorship or 
directorships ; 


(b) in the case of a corporation , its corporate name and registered 

or principal office ; and the full name , address and nationality 
of each of its directors ; and 

(c) in the case of a firm, the full name, address and nationality of 

each partner, and the date on which each became a partner, 

{2) The company shall within the periods respectively mentioned in 
this suh-section send to the registrar a return in 1 he prescribed form con- 
taining the particulars specified in the said register and a notification in 
the prescribed form of any change among its directors, managers or manag- 
ing agents or in any of the particulars contained in the register . 


The period within which the said return is to be sent shall be a period 
of fourteen days from the appointment of the first directors of the company 
and the period within which the said notification of a change is to be sent 
shall be fourteen days from the happening thereof . 

(3) The register to be kept under this section shall during business 
hours (subject to such reasonable restrictions as the company may by its 
articles or in general meeting impose , so that not less than two hours in 
each day be allowed for inspection) be open to the inspection of any 
member of the company without charge and of any other person on 
payment of one rupee or such less sum as the company may impose for 
each inspection . 

(•!) If any inspection required under this section is refused or if 
default is made in complying with sub-section (7 ) or sub-section (2) of this 
section, the company and every officer of the company who is knowingly 
and wilfully in default shall be liable to a fine of fifty rupees . 

(5) In the case of any such refusal, the ( oiirt on application made 
by the person to whom inspection has been refused and upon notice to the 
company may by order direct an immediate inspection of the register . 


Managing Age fits. 

87A. (1) No managing agent shall, after the commencement of the 
. . Indian Companies ( Amendment ) Act, 1936, be appointed 

appointment of to °ffi ce f° r a term °f more than twenty years at a 

managing agnet. ttme» 
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(2) Notwithstanding anything to the contrary contained in the 
articles of a company or in any agreement with the company a managing 
agent of a company appointed before the commencement of the Indian 
Companies (Amendment) Act , 1936 , shall not continue to hold office after 
the expiry of twenty years from the commencement of the said Act unless 
then re-appointed thereto or unless he has been re-appointed thereto before 
the expiry of the said twenty years . 

(3) A managing agent whose office is terminated by virtue of the 
provisions of sub-section ( 2) shall upon such termination be entitled to a 
charge upon the assets of the company by way of indemnity for all liabili- 
ties or obligations properly incurred by the managing agent on behalf of 
the company subject to existing charges and encumbrances , if any . 

(4) The termination of the office of a managing agent by virtue of 
the provisions of sub-section (2) shall not take effect until all moneys 
payable to the managing agent for loans made to or remuneration due up 
to the date of such termination from the company are paid, 

( 5) Nothing in this section shall apply to a private company which 
is not the subsidiary company of a public company . 


ging agents. 


87B. Notwithstanding anything to the contrary contained in the 

articles of the company or in any agreement with the 
Conditions appli- ^ 
cable to mana- company 

(a) a company tnay\ by resolution passed at a general 
meeting of which notice has been given to the mana- 
ging agent in the same manner as to members of the company 
remove a managing agent if he is convicted of an offence in 
relation to the affairs of the company punishable under the 
Indian Penal Code , and being under the provisions of the 
Code of Criminal Procedure , 1898 , non-bailable ; and for the 
purposes of this clause , where the managing agent is a firm 
or company an offence committed by a member of such firm 
or a director of or an officer holding a general power of 
attorney from such company shall be deemed to be an offence 
committed by such firm or company : 


Provided that a managing agent shall not be liable to be removed 
under the provisions hereof if the offending member , director 
or officer as aforesaid, is expelled or dismissed by the mana- 
ging agent within thirty days from the date of his conviction 
or if his conviction is set aside on appeal ; 

(b) the office of a managing agent shall be vacated if he is adjudged 

insolvent ; 

(c) a transfer of his office by a managing agent shall be void unless 

approved by the company in general meeting : 

Provided that in the case of a managing agent's firm a change in 
the partners thereof shall not be deemed to operate as a trans- 
fer of the office of managing agent , so long as one of the 
original partners shall continue to he a partner of the mana-, 
ging agent's firm. For the purpose of this proviso * original 
partners' shall mean , in the case of managing agents appoin- 
ted before the commencement of the Indian Companies 
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(Amendment) Act , 1936 , partners who were partners at the 
date of the commencement of the said Act , and in the case 
of managing agents appointed after the commencement of the 
said Act , partners who were partners at the date of the 
appointment ; 

(d) a charge or assignment of his remuneration or any part there- 

of effected by a managing agent shall be void as against the 
campany ; 

(e) if a company is wound up either by the Court or voluntarily , 

any contract of management made with a managing agent 
shall be thereupon determined without prejudice , however , to 
the right of the managing agent to recover any moneys re- 
coverable by the managing agent from the company : Provided 
that where the Court finds that the winding up is due to the 
negligence or default of the managing agent himself the manag- 
ing agent shall not be entitled to receive any compensation for 
the premature termination of his contract of management ; 
and 

(/) the appointment of a managing agent , the removal of a managing 
agent and any variation of a managing agent's contract 
of management made after the commencement of the Indian 
Companies (Amendment) Act , 1936, shall not be valid unless 
approved by the company by a resolution at a general meeting 
of the company notwithstanding anything to the contrary in 
section 86E : 


Provided that nothing herein contained shall apply to the appoint - 
meni of a company's first managing agent made prior to the 
issue of the prospectus or statement in lieu of prospectus where 
the terms of the appointment of such managing agent are 
there set forth. 


87C. ( 1 ) Where any company appoints a managing agent after the 
commencement of the Indian Companies {Amendment) Act , 1936, the 
remuneration of the managing agent shall be a sum based 
on a fixed percentage of the net annual profits of the 
company , with provision for a minimum payment in the 
case of absence of or inadequacy of profits , together with 
an office allowance to be defined in the agreement of management . 


Remuneration 
of managing 
agent. 


( 2) Any stipulation for remuneration additional to or in any other 
form than the remuneration specified in sub-section (1 ) shall not be binding 
on the company unless sanctioned by a special resolution of the company . 

(3) For the purposes of this section * net profits' means the profits 
of the company calculated after the allowing for all the usual working 
charges , interest on loans and advances , repairs and outgoings , deprecia- 
tion, bounties or subsidies received from any Government or from a public 
body, profits by xvay of premium on shares sold, profits on sale proceeds 
of forfeited shares, or profits from the sale of the whole or part of the 
undertaking of the company but without any deduction in respect of 
income-tax or super-tax , or any other tax or duty on income or revenue 
or for expenditure by way of interest on debentures or otherwise on capital 
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account or on account of any sum which may be set aside in each year out 
of the profits for reserve or any other special fund . 

(4) This section shall not apply to a private company except a 
private company which is the subsidiary comyany of a public company or 
to any company whose principal business is the business of insurance, 

87D. (1) No company shall make to a managing agent of the company 
or to any partner of the firm , if the managing agent is a 
ghTg agents ana * fi rm > or io any member or director of the private company , 
if the managing agent is a private company , any loan out 
of moneys of the company or guarantee any loan made to a managing 
agent . 

(2) Nothing contained in this section shall apply to any credit held 
by a managing agent in a current account maintained subject to limits 
previously approved by the board of directors by the company with the 
managing agent for the purposes of the company's business . 

(3) In the event of any contravention of sub- sect ion (/ ) any director 
of the company who is a party to the making of the loan or giving of the 
guarantee shall be punishable with fine which may extend to five hundred 
rupees , and default is made in payment of the loan or discharging the 
guarantee shall be liable jointly and severally for the amount unpaid . 

(4) Nothing in this section shall apply to a private company except 
a private company which is the subsidiary company of a public company. 

(5) Except with the consent of three-fourths of the directors present 
and entitled to vote on the resolution , a managing agent of the company , 
or the firm of which he is a partner , or any partner of such firm , or , if 
the managing agent is a private company, a member or director thereof , 
shall not enter into any contract for the sale, purchase or supply of goods 
and materials with the company , provided that nothing herein contained 
shall affect any such contract for such sale, purchase or supply entered 
into before the commencement of the Indian Companies ( Amendment) 
Act, 1936. 


87E. (1) No company incorporated under this Act after the commeti- 
cement of the Indian Companies {Amendment) Act, 1936, which is under 


Loans to or b) T 
companies under 
the same 
management. 


the management of a managing agent shall make any 
loan to or guarantee any loan made to any company under 
management by the same managing agent, and no 
company shall after the expiry of six months from the 
commencement of the said Act except by way of renewal 


of an existing loan or guarantee given make any loan to or guarantee any 
loan made to any such company : 


Provided that nothing herein contained shall apply to loans made or 
guarantees given by a company to or on behalf of a company under its 
own management or loans made by or to a company to or by a subsidiary 
company thereof or to guarantees given by a company on behalf of a 
subsidiary company thereof . 


( 2) In the event of any contravention of the provisions of this 
section, any director or officer of the company making the loan or giving 
the guarantee who is knowingly and wilfully in default shall be liable to a 
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fine not exceeding one thousand rupees and shall be jointly and severally 
liable for any loss incurred by the company in respect of such loan or 
guarantee. 

87F. A company other than an investment company , that is to say, 
a company whose principal business is the acquisition and holding of 
Purchase by shares , stocks, debentures or other securities, shall not 
company of purchase shares or debentures of any company under 
shares of coni- management by the same managing agent , unless the 
pany under same purchase has been previously approved by a unanimous 
managing agent, decision of the board of directors of the purchasing 
company. 

87G. A managing agent shall not exercise in respect of any company 
of which he is a managing agent a power to issue debentures or except with 
Restriction on the authority of the directors, and within the limits fixed 
managing by them, a power to invest the funds of the company, and 

agent’s powers of an y delegation of any such power by a company to a 
management. managing agent shall be void. 

87H. A managing agent shall not on his own account engage 
Managing agent 1tl any business which is of the same nature as and 
not to engage in directly competes with the business carried on by a 
business corn pet- company under his management or by a subsidiary 

i tig with thebusi- company of such company. 

ness of managed 

company. 

871 . Notwithstanding anything contained in the articles of a 
r . . company other than a private company the directors, 

of directors ap- if any, appointed by the managing agent shall not ex- 
pointed by mana- ceed in number one third of the whole number of 
ging agent. directors. 


Contracts. 


88 . (1) Contracts on behalf 
(that is to say) 


of a company may be made as follows 


Form of 
contracts. 


(1) any contract which, if made between private persons, would be 

by law required to be in writing, signed by the parties to 
1>e charged therewith, may be made on behalf of the company 
in writing signed by any person acting nuder its authority, 
express or implied, and may in the same manner be varied 
or discharged ; 

(ir) any contract which, if made between private persons, would 
by law be valid although made by parol only, and not 
reduced into writing, may be made by parol on behalf of 
the company by any person acting under its authority, 
express or implied, and may in the same manner be varied 
or discharged. 

(2) All contracts made according to this section shall be effectual 
in law and shall bind the company and its successors aud all other 
parties thereto, their heirs, or legal representatives, as the case 
may be. 
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89. A bill of exchange, huudi or promissory note shall be deemed 
to have been made, drawn, accepted or endorsed on 
behalf of a company if made, drawn, accepted or endor- 
notes™ 7 sed bi the name of, or by or on behalf or on account of, 
the company by any person acting under its authority, 
express or implied. 


90. A company may, by writing under its common seal, empower 
any person, either generally or in respect of any specified matters, as its 
attorney, to execute deeds on its behalf in any place 
either in or outside British India ; and every deed 
signed by such attorney, on behalf of the compaity, and 
under his seal, where sealing is required, shall bind the company, and 
have the same effect as if it were under its common seal. 


Execution of 
deeds. 


91. (1) A company whose objects require or comprise the transac- 
tion of business beyond the limits of British India may, if authorised 
by its articles, have for use in any territory, district 
or place not situate in British India, an official seal 
which shall be a facsimile of the common seal of the 
company, with the addition on its face of the name of 
every territory, district or place where it is to be used. 


Power for com- 
pany to have 
official seal for 
use abroad. 


(2) A company having such an official .seal may, by writing under 
its common seal, authorise any person appointed for the purpose in any 
territory, district or place not situate in British India to affix the same 
to any deed or other document to which the company is party in that 
territory, district or place. 

($) The authority of any such agent shall, as between the company 
and any person dealing with the agent, continue during the period 
(if any) mentioned in the instrument conferring the authority, or if no 
period is there mentioned, then until notice of the revocation or deter- 
mination of the agent's authority has been given to the person dealing 
with him. 


(4) The person affixing any such official seal shall, by writing 
under his hand, on the deed or other document to which the seal is 
affixed, certify the date and place of affixing the same. 


(5) A deed or other document to which an official seal is duly 
affixed shall bind the company as if it had been sealed with the common 
seal of the company. 


91 A. (1) Every director who is directly or indirectly concerned or 
interested in any contract or arrangement entered into by or on behalf of 
the company shall disclose the nature of his interest at 
the meeting of the directors at which the contract or 
arrangement is determined on, if his interest then exists, 
or in any other case at the first meeting of the directors 
after the acquisition of his interest or the making of the contract or 
arrangement : 


Disclosure of 
interest by 
director. 


Provided that a general notice that a director is a director or a 
member of any specified company or is a member of any specified firm , 
and is to be regarded as interested in any subsequent transaction with 
such firm or company, shall as regards any such transaction be sufficient 
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disclosure within the meaning of this sub-section and after such general 
notice, it shall not be necessary to give any special notice relating to any 
particular transaction with such firm or company. 

J 

(2) Every director who contravenes the provisions of sub-section 

(l) shall be liable to a fine not exceeding one thousand rupees. 

(3) A register shall be kept by the company in which shall be entered 
particulars of all contracts or arrangements to which sub-section (I) 
applies , and which shall be open to inspection by any member of the 
company at the registered office of the company during business hours . 

( 4) Every officer of the company who knowingly and wilfully acts 
in contravention of the provisions of sub-section ( 3) shall be liable to a 
fine not exceeding five hundred rupees . 


91B. (1) No director shall, as a director, vote on any contract or 
arrangement in which he is either directly or indirectly 
Prohibition of concerned or interested nor shall his presence count for 

ested director. the purpose of forming a quorum at the time of any such 

vote ; and if he does so vote, his vote shall not be 

counted : 


Provided that the directors or any of them may vote on any con- 
tract of indemnity against any loss which they or any one or more of 
them may suffer by reason of becoming or being sureties or surety for 
the company. 

(2) Every director who contravenes the provisions of sub-section (/) 
shall be liable to a fine not exceeding one thousand rupees. 

(3) This section shall not apply to a private company. 


Provided that where a private company is a subsidiary company of 
a public company , this section shall apply to all contracts or arrangements 
made on behalf of the subsidiary company with any person other than the 
hold i ng cofnpan y . 

91C. (l) Where a company enters into a contract for the 'appointment 
or managing agent of the company in which contract any 
director of the company is directly or indirectly con- 
cerned or interested, or varies any such existing 
contract, the company shall, within twenty-one days from 
the date of entering into the contract or the varying of 
the contract , send an abstract of the terms of such con- 
tract or variation, as the case may be, together with 
a memorandum clearly indicating the nature of the interest of the direc- 
tor in such contract, or in such variation, to every member ; and the 
contract shall be open to the inspection of any member at the registered 
office of the company. 

(2) If a company makes default in complying with the requirements 
of sub-section (1), it shall be liable to a fine not exceeding one thousand 
rupees ; and every officer of the company who knowingly and wilfully 
authorises or permits the default shall be liable to the like penalty. 

91 D. (l) Every manager or other agent of a company other than a 
private company not being the subsidiary company of a public 


of a manager 

Disclosure to 
members in case 
of contract 
appointing a 
manager. 
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Contracts by 
agents of com- 
pany in which 
company is 
undisclosed 
principal. 


company who enters into a contract for or on behalf 
of the company in which contract the company is an 
undisclosed principal shall, at the time of entering 
into the contract, make a memorandum in writing of 
the terms of the contract, and specify therein the 
person with whom it has been made. 


(2) Ever> r such manager or other agent shall forthwith deliver the 
memorandum aforesaid to the company and send copies to the directors , 
and such memorandum shall be filed in the office of the company and 
laid before the directors at the next directors’ meeting. 


(3) If any such manager or other agent makes default in complying 
with the requirements of this section — 


(a) the contract shall, at the option of the company, be void as 

against the company ; and 

(b) such manager or other agent shall be liable to a fine not 

exceeding two hundred rupees. 


Prospectus. 


92. (1) livery prospectus issued by or on behalf of a company or in 
Fili of •*-■» relation to any intended company shall be dated, and 
prospectus. that date shall, unless the contrary be proved, be taken 

as the date of publication of the prospectus. 

(2) A cop 3 r of every such prospectus, signed by every person who 
is named therein as a director or proposed director of the company, or 
by his agent authorised in writing, shall be filed for icgistration with 
the registrar on or before the date of its publication, and no such pros- 
pectus shall be issued until a copy thereof has been so filed for 
registration. 

(3) The registrar shall not register any prospectus unless it is 
dated, and the cop} r thereof signed, in manner required by this section. 

(4) Every prospectus shall state on the face of it that a copy has 
been filed for registration as required by this section. 

(5) If a prospectus is issued without a copy thereof being so filed, 
the company, and every person who is knowingly a party to the issue of 
the prospectus, shall be liable to a fine not exceeding fifty rupees for 
even" day from the date of the issue of the prospectus until a copy 
thereof is so filed. 


bv 


nenan or a 


93. (l) Every prospectus issued ..... ... „ 

company, or by or on behalf of any person 

merits as^to^' w * 10 * s or * ias keen en £ a £ ec * or interested in 

particulars of the formation of the company, shall state- 

prospectus. 


(a) the contents of the memorandum, with the names, descrip- 
tions and addresses of the signatories and the number of 
shares subscribed for by them respectively ; and the num- 
ber of founders or management or deferred shares (if any) 
and the nature and extent of the interest of the holders in 
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the property and profits of the company and the number 
of redeemable Preference shares intended to be issued with 
the date or , where no date is fixed , the period of notice 
required and the proposed method of redemption ; and 

(b) the number of shares (if any) fixed by the articles as the 

qualification of a director, and any provision in the articles 
as to the remuneration of the directors ; and 

(c) the names, descriptions and addresses of the directors or 

proposed directors and of the managers or proposed mana- 
gers and managing agents or proposed managing agents (if 
any) and any provision in the articles or any contract as to 
the appointment of managers or managing agents and the 
remuneration payable to them ; and 

(d) the minimum subscription on which the directors may 

proceed to allotment, and the amount payable on application 
and allotment on each share ; and in the case of a second 
or subsequent offer of shares the amount offered for subs- 
cription on each previous allotment made within the two 
preceding years, and the amount actually allotted, and the 
amount (if any' paid on the shares so allotted ; and 

(e) the number and amount of share* and debentures which with- 

in the two preceding years have been issued, or agreed to 
be issued, as fully or partly paid up otherwise than in cash, 
and in the latter case the extent to which they are so paid 
up, and in either case the consideration for which those 
shares or debentures have been issued or agreed to be 
issued ; and 

(ee) where any issue of shares or debentures is underwritten, the 
names of the underwriters , and the opinion of the directors 
that the resources of the underwriters are sufficient to dis- 
charge the underwriting obligations ; and 

(f) the names and addresses of the vendors of any property pur- 

chased or acquired by ihe company, or proposed so to be 
purchased or acquired, which is to be paid for wholly or 
partly out of the proceeds of the issue offered for subscrip- 
tion by the prospectus, or the purchase or acquisition of 
which has not been completed at the date 0 of issue of the 
prospectus, and the amount payable in cash, shares or 
debentures to the vendor, and where there is more than 
one separate vendor or the company is a sub-purchaser, 
the amount so payable to each vendor : Provided that 
where the vendors or any of them are a firm, the members 
of the firm shall not he treated as separate vendors ; 
and 

(ff) where any property referred to in clause (f) has within the two 
years preceding the issue of the prospectus been transferred 
by sale, the amount paid by the purchaser at each such trans- 
fer so far as the information is available and, where any 
such property is a business , the profits accruing from such 
business during each of the three years immediately preceding 



INJ5IAN COMPANIES ACT 


* [ Sec. 03 

the issue of the prospectus or during each year of the exis- 
tence of the business if less than three years so far as the 
information is available . A balance sheet of the business 
concerned made up to a date not more than ninety days 
before the date of the issue of the prospectus shall be appen- 
ded to the prospectus ; and 

the amount (if any) paid or payable as purchase -money in 
cash, shares or debentures, for any such property as afore- 
said, specifying the amount (if an 3 r ) payable for goodwill ; 
and 

the amount (if any) paid within the two preceding years or 
payable, as commission for subscribing or agreeing to 
subscribe, or procuring or agreeing to procure subscrip- 
tions, for any shares in, or debentures of, the company, 
or as discount in respect of shares issued , showing separately 
the amount , if any , so paid to the managing agents : Provided 
that it shall not be necessary to state the commission pay- 
able to sub-underwriters ; and 

the amount or estimated amount of preliminary expenses ; 
and 

the amount paid within the two preceding years or intended 
to be paid to any promoter, and the consideration for any 
such payment ; and 

the dates of, and parties to, every material contract including 
contracts relating to the acquisition of property to which 
clause (f) applies , and a reasonable time and place at which 
any material contract or a copy thereof may be inspected : 
Provided that this requirement shall not apply to a contract 
entered into in the ordinary course of the business carried 
on or intended to be carried on by the company, or to any 
contract ( except a contract appointing or fixing the remu- 
neration of a managing director or managing agent) entered 
into more than two years before the date of issue of the 
prospectus ; and 

the names and addresses of the auditors (if any) of the com- 
pany ; and 

full particulars of the nature and extent of the interest (if 
any) of every director in the promotion of, or in the pro- 
perty proposed to be acquired by, the company, or, where 
the interest of such a director consists in being a partner 
in a firm, the nature and extent of the interest of the firm 
with a statement of all sums paid or agreed to be paid to 
him or to the firm in cash or shares or otherwise by any 
person either to induce him to become, or to qualify him 
as, a director, or otherwise for services rendered by him or 
by the firm in connection with the promotion or formation 
of the company ; and 

where the compati}^ is a company having shares of more than 
one class, the right of voting at meetings of the company 
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conferred by, and the rights in respect of capital and divi- 
dends attached to, the several classes of shares respectively ; 
and 

(p) •where the articles of the company impose any restrictions f upon 

the members of the compay in respect of the right to attend, 
speak or vote at meetings of the company or of the right to 
transfer shares, or upon the directors of the company in 
respect of their powers of management, the nature and extent 
of those restrictions ; and 

( q ) where any part of the sums required for the matters set out in 

sub-section (2) of section 101 is to be provided out of sources 
other than share capital particulars of the amount to be so 
provided and the sources thereof . 

(1A) Where the prospectus is issued by a company which has been 
carrying on business prior to the issue thereof, the prospectus shall set out 
the following reports in addition to the matters referred to in sub-section (/) 
namely : — 

( i) a report by the auditors of the company with respect to the 
profits of the company including its subsidiary companies, if 
any, so far as the information is available in each of the 
three financial years immediately preceding the issue of the 
prospectus and with respect to the rates of the dividends, if 
any, paid by the company on each class of shares in the com- 
pany for each of the said three years giving particulars of 
each such class of shares on which such dividends have been 
paid and the source from which the dividends have been paid 
and particulars of the cases in which no dividends have 
been paid on any class of shares for any of those years, and 
■if no accounts ha\'e been made up for any part of a period of 
three years ending on a date three mouths before the issue of 
the prospectus , containing a statement of that fact ; 

(ii) if the proceeds or any part of the proceeds of the issue of the 
shares or debentures are or is to be applied directly or indi- 
rectly in the purchase of any business, a report made by an 
accountant or accountants holding the certificate referred to 
in section 144 who shall be named in the prospectus upon the 
profits of the business in respect of each of the three financial 
years immediately preceding the issue of the prospectus : 

Provided that if, in the case of a company which has been carrying 
on business for less than three years, the accounts of the company have 
been made up only in respect of two years or any shorter period , this sub- 
section shall have effect as if references to two years or such shorter period 
were substituted for references to three years . 

(IB) The statement referred to in clause (ff) of sub- section (/) and the 
report referred to in sub-section (1 A) with respect to the profits of a com- 
pany or business shall show clearly the trading results and all charges and 
expenses incidental thereto excluding income or profits having no relation 
to the trading for the period covered and excluding also items of profit or 
income of a non-recurring nature but including amounts appropriated from 
profits to such purposes as payment of taxation or reserves. 



50 


INDIAN COMPANIES ACT 


[ Sec. 94 


(2) Where any such prospectus as is mentioned in this section is 
published as a newspaper advertisement, it shall not be necessary in 
the advertisement to specify the contents of the memorandum, or the 
signatories thereto, and the number of shares subscribed for by them. 

(3) This section shall not apply to a circular or notice imiting 
existing members or debenture holders of a company to subscribe either 
for shares or for debentures of the company, whether with or without 
the right to renounce in favour of other persons. 

(4) The requirements or this section as to the memorandum and the 
qualification, remuneration and interest of directors, the names, descrip- 
tions and addresses of directors or proposed directors, and of mana- 
gers or, proposed managers, and the amount or estimated amount of 
preliminary expenses, shall not apply’ in the case of a prospectus issued 
more than one year after the date at which the company is entitled to 
commence business. 

Provided that the said requirements , except the requirement as to the 
amount or estimated amount of preliminary expenses , shall apply to a pros- 
pectus died in pursuance of section 154. 

(5) Nothing in this section shall limit or diminish any liability 
which any person may incur under the general law or this Act apart 
from this section. 


94 # For the purposes of section 93 every person shall be deemed to 
be a vendor who has enteied into any contract, absolute 
•Srendo? , °^ 01 for the sale or purchase, or for any 

in section 93. option of purchase, of any property to be acquired by 

the company, in any case where — 

(a) the purchase-money is not fully paid at the date of issue of 
the prospectus ; or 


(b) the purchase-money is to be paid or satisfied wholly or in 

part out of the proceeds of the issue offered for subscrip- 
tion by the prospectus ; or 

(c) the contract depends for its validity or fulfilment on the 

result of that issue. 


95 . Where any of the property to be acquired by the company 
is to be taken on lease, section 93 shall 
*ec?ion' 93to°the app]y as if tlie expression “vendor” included 
case of property the lessor, and the expression “purchase-money” 
taken on lea&e. included the consideration for the lease, and the 
expression “sub-purchaser” included a sub-lessee. 


96 


(1) Any condition requiring or 
. . for shares or debentures 

Invalidity of 'with anv requirements of 


binding any applicant 
to waive compliance 
certain condi- yyilu Uliy requirements of section 93, or purport- 

tionsasto waiver in# *° affect him with notice of any contract 
or notice. document or matter not specifically referred to 

in the prospectus, shall be void. 

(2) It shall not be lawful to issue any form of application for the 
shares in or debentures of a company unless the form is issued with a t 
prospectus which complies with the requirements of section 93 : 

Provided that this sub-section shall not apply if it is shown that the 
form of application was issued eithei — 
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(a) in connection with a bona fide invitation to a person to enter 

into an underwriting agreement with respect to the shares or 
debentures ; or 

(b) in relation to shares or debentures which were not offered to 

the public. 

If any person acts in contravention of the provisions of this sub- 
section, he shall be liable to a fine not exceeding five hundred 
rupees . 

97 . ( 1 ) If a prospectus is issued which does not comply with the 
provisions of section 93 , every person who is knowingly responsible 
. . for the issue of such prospectus shall be liable to a 

Sf-l , ! , ^ , L« ertH,n f* ne 1lni exceeding fifty rupees for every day from the 
compliance with day of the issue of the prospectus until a copy 
section 93. complying with the requirements of section 93 is 

filed . * 

( 2 ) In the event of non-compliance with or contravention of any of 
the requirements of section 93, a director or other person responsible 
for the prospectus shall not incur any liability by reason of the non- 
compliance or contravention if he proves that — 

(a) as regards any matter not disclosed, he was not cognisant 
thereof : or 

(])) the non-compliance or contravention arose from an holiest 
mistake of fact on his part ; or 

(c) the non-compliance or contravention was in respect of matters 

which in the opinion of the Court were immaterial , or was 
otherwise such ers ought in the opinion of the Court having 
regard to all ihe circumstances of the case reasonably to be 
excused : 


Provided that, in the event of non-compliance with or contraven- 
tion of the requirements contained in clause (n) of sub-section (1) of 
section 93, no such director or othei person shall incur any liability in 
respect of the non-compliance or contravention unless it be proved that 
he had knowledge of the matters not disclosed. 


98 . (1) A company which does not issue a prospectus on or with 
reference to its formation shall not allot any of its shares or debentures 
unless before the first allotment of either shares or 
Obligations of debentures there has been filed with the legistrar a 

no prospectus statement in lieu of prospectus signed by every person 

is issued. who is named therein as a director or a proposed 

director of the company or by his agent authorised in 
writing, in the form and containing the particulars set out in the form 
marked I in the Second Schedule. 


(2) This section shall not apply to a private company or to a 
company which has alloted any shares or debentures before the commen- 
cement of this Act or, in so far as it relates to the allotment of shares 
to a company limited by guarantee and not having a share capital. 
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98A. ( 1 ) Where a company allots or agrees to allot any shares in or 
debentures of the company with a view to all or any of those shares or 
debentures being offered for sale to the public, any docu- 
poctmient offer- nient by which the offer for sale to the public is made 
deben tures°f or shall for all purposes be deemed to be a prospectus issued 
sale to be deemed by the company and all enactments and rules of law as 
a prospectus to the contents of prospectuses and to liability in respect of 
statements in and omissions from prospectuses or other - 
wise relating to prospectuses shall apply and have effect accordingly as if 
the shares or debentures had been offered to the public for subscription 
and as if persons accepting the offer in respect of any shares or deben- 
tures were subscribers for those shares or debentures but without prejudice 
to the liability , if any , of the per softs by whom the offer is made in 
respect of mis-statements contained in the document or otherwise in 
respect thereof . 

( 2) For the purposes of this Act it shall , unless the contrary is 
proved , be evidence that an allotment of or an agreement to allot shares 
or debentures ivas made with a view to the shares or debentures being 
offered for sale to the public , if it is shown - 

( a) that an offer of the shares or debentures or of any of them 
for sale to the public was made within six months after the 
allotment or agreement to allot ; or 

(b) that at the date when the offer was made the whole of the 
consideration to be received by the company in respect of 
the shares or debentures had not been so received . 

(3) Section 97 shall apply to the person or persons making the offer 
as though they were persons named iti a prospectus as directors of a 
company , and the provisions of section 93 shall have effect as if it required 
a prospectus to state , in addition to the matters required by that section 
to be stated in a prospectus , — 

(a) the net amount of the consideration received or to be received 
by the company in respect of the shares or debentures to 
which the offer relates , and 

(b) the place and time at which the contract under which the 
said shares or debentures have been or are to be allotted may 
be inspected. 

(4) Where a person making an offer to which this section relates 
is a company or a firm , it shall be sufficient if the document aforesaid is 
signed on behalf of the company or firm by all directors of the company 
or not less than half of the partners , as the case may be , and any such 
director or partner may sign by his agent authorised in writing . 

Restriction on "• A company shall not, at any time, vary the 

alteration of terms of a contract referred to in the prospectus or 
terms mentioned statement in lieu of prospectus, except subject to the 


in prospectus or 
statement in lieu 
of prospectus. 


approval of the company in general meeting. 


100. (l) Where a prospectus invites persons to subscribe for shares 
in or debentures of a company, every person who is a director of the 
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Liability for 
statements in 
prospectus. 


company at the time of the issue of the prospectus, and 
every person who has authorised the naming of himself 
and is named in the prospectus as a director or as 
having agreed to become a director either immediately 
or after an interval of time, and every promoter of the company, and 
every person who has authorised the issue of the prospectus, shall be 
liable to pay compensation to all persons who subscribe for any shares 
or debentures on the faith of the prospectus for all loss or damage they 
may have sustained by reason of any misleading or untrue statement 
therein, or in any report or memorandum appearing on the face thereof 
or by reference incorporated therein or issued therewith, unless it is 
proved — 


(a) with respect to every misleading or untrue statement not 
purporting to be made on the authority of an expert or 
of a public official document or statement, that he had 
reasonable ground to believe and did up to the time of the 
allotment of the shares or debentures, as the case may be 
believe that the statement fairly represented the facts or 
was true ; 

0>) with respect to every misleading or untrue statement pur- 
porting to be a statement by or contained in what purports 
to be a copy of or extract from a report or valuation of 
an expert, that it fairly represented the statement, or was 
a correct and fair copy of or extract from the report or 
valuation : Provided that the director, person named as 
director, promoter or person who authorised the issue of 
the prospectus shall be liable to pay compensation as 
aforesaid if it is proved that lie had no reasonable ground 
to believe that the person making the statement, report 
or valuation was competent to make it ; and 

(c) with respect to every misleading or untrue statement pur- 
porting to be a statement made by an official person or 
contained in what purports to be a copy of or extract 
from a public official document, that it was a correct and 
fair representation of the statement or copy of or extract 
from the document : 
or unless it is proved 

(i) that having consented to become a director of the company 

he withdrew his consent before the issue of the prospectus, 
and that it was issued without his authority or consent ; 
or 

(ii) that the prospectus was issued without his knowledge or 

consent and that on becoming aware of its issue, he 
forthwith gave a reasonable public notice that it was 
issued wit trout his knowledge or consent ; or 

(iii) that, after the issue of the prospectus and before allotment 

thereunder, he, on becoming aware of any misleading or 
untrue statement therein, withdrew his consent thereto, 
and gave reasonable public notice of the withdrawal, and 
of the reason therefor. 
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(2) Where a company existing at the commencement of this Act 
has issued shares or debentures, and for the purpose of obtaining 
further capital by subscriptions for shares or debentures issues a 
prospectus, a director shall not be liable in respect of any statement 
therein unless he has authorised the issue of the prospectus, or has 
adopted or ratified it. 

(3) Where the prospectus contains the name of a person as 
director of the company, or as having agreed .to become a director 
thereof, and he has not consented to become a director or has withdrawn 
his consent before the issue of the prospectus, and has not authorised 
or consented to the issue thereof, the directors of the company, except 
any without whose knowledge or consent the prospectus was issued, 
and any other person who authorised the issue thereof, shall be liable to 
indemnify the person named as aforesaid against all damages, costs and 
expenses to which he may be made liable by reason of bis name having 
been inserted in the prospectus, or in defending himself against any 
suit or legal proceedings brought against him in respect thereof. 

(4) Kverv person who, by reason of his being a diiector or named 
as a director, or as having agreed to become a director, of bis having 
authorised the issue of the prospectus, becomes liable to make any 
payment under this section, mav recover contribution, as in cases of 
contract, from any other person who, if sued separately, would have 
been liable to make the same payment, unless the person who has 
become so liable was, and that other person was not, guilty of fraudul- 
ent misrepresentation. 

(5) Kor the purposes of this section — 

(iO the expression “promoter” means a prompter who was a 
party to the preparation of the prospectus, or the portion 
thereof containing the misleading or untrue statement, but 
does not include any person h\ teason of his acting in a 
professional capacity for persons engaged in procuring the 
formation of the com pain : 

(b) the expression “expert” includes engineer, valuer, account- 
ant and any other person whose profession gives authority 
to a statement made by him. 


Allotment 


101 . (1) No allot went shall he made of any share capital of a company 
offered to the public for subscription unless the amount stated in the 
~ . prospectus as the minimum amount which in the opinion 

to allotment.*' of the directors must he raised by the issue of share 

capital in order to provide the sums or, if any part thereof 
is to he defrayed in any other manner , the balance of the sum required to 
be provided in respect of the matters specified in* sub- section (2) has been 
subscribed \ and the sum of at least five per cent, thereof has been paid 
to or received in cash by the company . 

(2) The matters for U'hicJi provision for the raising of a minimum 
amount of share capital must be made by the directors are the following, 
namely ; — 
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(a) the purchase price of any property purchased or to be pur- 
chased which is to be def rayed in whole or in part out of the 
proceeds of the issue ; 

(b) any preliminary expenses payable by the company and any 
commission so payable to any person in consideration of his 
agreeing to subscribe for or of his procuring or agreeing 
to procure subscriptions for any shares in the company ; 

(c) the repayment of any moneys borrowed by the company in 
respect of any of the foregoing matters , and 

( d) working capital. 

(2 A) The amount referred to in sub- section (/) as the amount stated 
in the prospectus shall be reckoned exclusively of any amount payable 
otherwise than in cash and is in this Act referred to as the minimum 
subscription , 

(2B) All money received from applicants for shares shall be deposi- 
ted and kept in a scheduled bank as defined in the Reserve Bank of India 
Act , 1934 , until returned in accordance with the provisions of sub- section 

( 4) or until the certificate to commence business is obtained under 
section 103, 

( 2C) In the event of any contravention of the provisions of sub- 
section ( 2B> every promoter, director or other person knowingly responsible 
for such contravention shall be liable to a fine not exceeding five hundred 
rupees, 

(3) The amount payable on application on each share shall not be 
less than five per cent, of the nominal amount of the share. 

(4) If the conditions aforesaid have not been complied with on the 
expiration of one hundred and eighty days after the first issue of the 
prospectus, all money received from applicants for shares shall be 
forthwith repaid to them without interest, and, if any such money is 
not so repaid within one hundred and ninety days after the issue of the 
prospectus, the directors of the company shall be jointly and severally 
liable to lepav that money with interest at the rate of seven percent, 
per annum from the expiration of the one hundred and ninetieth day : 
Provided that a director shall not be liable if he proves that the loss of 
the motley was not due to any misconduct or negligence on his part 

(5) Any condition requiring or binding any applicant for shares 
to waive compliance with any requirement of this section shall be 
void. 

(6) This section, except sub-section (3) thereof, shall not apply to 
any allotment of shares subsequent to the first allotment of shares 
offered to the public for subscription. 

(7) In the case of the first allotment of share capital payable in 
cash of a company which does not issue any invitation to the public to 
subscribe for its shares, no allotment shall be made unless the minimum 
subscription (that is to say) — 

■;*&* .(if any) fixed by the mtmotmdum or articles; 
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minimum subscription upon which the directors may pro- 
ceed to allotment ; or 

(b) if no amount is so fixed and named, the whole amount of the 
share capital other than that issued or agreed to be issued 
as fully or partly paid up otherwise than in cash ; 
has been subscribed and an amount not less than five per cent, of the 
nominal amount of each share payable in cash has been paid to and 
received by the company. 

(8) Sub-section (7) shall not apply to a private company or to a 
company which has allotted any shares or debentures before the 
commencement of this Act. 


102 . ( 1 ) An allotment made by a company to an applicant in con- 
travention of the provisions of section 98 or section 101 shall be voidable 
at the instance of the applicant within one month after 
HiU ar aU o Uife ti t *ke h°^ing of the statutory meeting of the company and 
not later or in any case where the company is not required 
to hold a statutory meeting or where the allotment is made after the hold- 
ing of the statutory meeting within one month after the date of the 
allotment and not later , and shall be so voidable notwithstanding that the 
company is in course of being wound up. 


(2) If ain T director of a company knowingly contravenes or permits 
or authorises the contravention of any of the provisions of section 98 or 
section 101 with respect to allotment, he shall be liable to compensate 
the company and the allottee respectively for any loss, damages or costs 
which the company or the allottee ma} r have sustained or incurred 
thereby : Provided that proceedings to recover any such loss, damages 
or costs shall not be commenced after the expiration of two years from 
the date of the allotment. 


103. (1) A company shall 

Restrictions on business or exercise any 
commencement , 
of business. unless 


not commence any 
borrowing powers 


(a) shares held subject to the payment of the whole amount 

thereof in cash have been allotted to an amount not less 
in the whole than the minimum subscription ; and 

(b) every director of the company has paid to the company on 

each of the shares taken or contracted to be taken b)^ him, 
and for which he is liable to pay in cash, a proportion 
equal to the proportion payable on application and allot- 
ment on the shares offered for public subscription or, in 
the case of a company which does not issue a prospectus 
inviting the public to subscribe for its shares, on the 
shares payable in cash ; and 

(c) there has been filed with the registrar a duly verified decla- 

ration by the secretary or one of the directors in the 
prescribed form, that the aforesaid conditions have been 
complied with ; and 

(d) in the case of a company which does not issue a prospectus 

inviting the public to subscribe for its shares, there has 
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been filed with the registrar a statement in lieu of 
prospectus. 

(2) The registrar shall, on the filing of a duly verified declaration, 
in accordance with the provisions of this section certify that the 
company is entitled to commence business, and that certificate shall be 
conclusive evidence that the company is so entitled : 

Provided that, in the case of a company which does not issue a 
prospectus inviting the public to subscribe for its shares, the registrar 
shall not give such a certificate unless a statement in lieu of prospectus 
has been filed with him. 

(3) Any contract made by a company before the date at which it is 
entitled to commence business shall be provisional only, and shall not 
be binding on the company until that date, and on that date it shall 
become binding. 

(4) Nothing in this section shall prevent the simultaneous offer for 
subscription or allotment of any shares and debentures or the receipt of 
any money payable on application for debentures. 

(5) If any company commences business or exercises borrowing 
powers in contravention of this section, every person who is responsible 
for the contravention shall, without prejudice to any other liability, be 
liable to a fine not exceeding five hundred rupees for every day during 
which the contravention continues. 


(6) Nothing in this section shall apply to a private company, or to 
a company registered before the commencement of this Act which does 
not issue a prospectus inviting the public to subscribe for its shares, or 
in so far as its provisions relate to shares, to a company limited by 
guarantee and not having a share capital. 


104 . ( 1 ) 

Return as to 
allotments. 


Whenever a company having a 
any allotment of its shares, 
within one month thereafter — 


share capital makes 
the compauy shall, 


(a) file with the registrar a return of the allotments, stating the 

number and nominal amount of the shares comprised in 
the allotment, the names, addresses and descriptions of the 
allottees, and the amount (if any) paid or due and payable 
on each share ; and 

(b) in the case of shares allotted as fully or partly paid up other- 

wise than in cash, produce for the inspection and exami- 
nation of the registrar a contract in writing constituting 
the title of the allottee to the allotment together with any 
contract of sale, or for services or other consideration in 
respect of which that allotment was made, such contracts 
being duly stamped, and file with the registrar copies veri- 
fied in the prescribed manner of all such contracts and a 
return stating the number and nominal amount of shares 
so allotted, the extent to which they are to be treated as 
paid up, and the consideration for which they have been 
allotted. 
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(2) Where such a contract as above mentioned is not reduced 
to writing, the company shall, within one month after the allotment, file 
with the registrar the prescribed particulars of the contract stamped 
with the same stamp-duty as would have been payable if the contract 
had been reduced to writing, and these particulars shall be deemed to be 
an instrument within the meaning of the Indian Stamp Act, 1899, and 
the registrar may, as a condition of filing the particulars, require that 
the duty payable thereon be adjudicated under section 31 of that Act. 

(3) If default is made in complying with the requirements of this 
section, every officer of the company who is knowingly a parts* to the 
default shall be liable to a fine not exceeding five hundred rupees for 
every day during which the default continues : 

Provided that, in case of default in filing with the registrar within 
one month after the allotment any document required to be filed by this 
section, the company, or any person liable for the default, may apply to 
the Court for relief, and the Court, if satisfied that that the omission to 
file the document was accidental or due to inadvertence or that on other 
grounds it is just and equitable to grant relief, may make an order 
extending the time for the filing of the document for such a period as 
the Court may think proper. 

(4) Nothing in this section shall apply to the issue and allotment by 
a company of shares which under the provisions of its articles were for- 
feited for non-payment of calls . 


Co m m i ssto n s an d D i scon u ts. 


105 . (1) It shall 1 / 1rtw fnl for a company to pay a commission to 
any person in conside ation of his suhscnuius agreeing to subscribe, 
whether absolutely or conditionally, for any shares 
in the company, or procuring or agreeing to procure 
subscriptions, whether absolute or conditional, for any 
shares in the company, if the payment of the commi- 
ssion is authorised by the articles and the commission 
paid or agreed to be paid does not exceed the amount 
or rate so authorised and if the amount or rate per cent, 
of the commission paid or agreed to be paid is — 


Power to pay 
certain commi- 
ssions and prohi- 
bition of pay- 
ment of all other 
commissions 
discounts etc 


(a) in the case of shares offered to the public for subscription, 

disclosed in the prospectus : or 

(b) in the case of shares not offered to the public for subscrip- 

tion, disclosed in the statement in lieu of prospectus, or in 
a statement in the prescribed form signed in like manner as 
a statement in lieu of prospectus and filed with the regis- 
trar and where a circular or notice, not being a prospectus 
inviting subscription for the shares is issued, also disclosed 
in that circular or notice. 

(2) Save as aforesaid and save as provided in section 105A no 
company shall apply any of its shares or capital money either directly 
or indirectly in payment of any commission, discount or allowance to 
any person in consideration of his subscribing or agreeing to subscribe 
whether absolutely or conditionally, for any shares of the company or 
procuring or agreeing to procure subscriptions, whether absolute' or 
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conditional, for any shares in the company, whether the shares or 
money be so applied by being added to tlie purchase-money of any 
property acquired by the company or to the contract price of any work 
to be executed for the company, or the money he paid out of the 
nominal purchase-money or contract price, or otherwise. 

t3) Nothing in this section shall affect the power of any company 
to pay such brokerages as it has heretofore been lawful for a company 
to pay, and a vendor to, promoter of, or other person who receives 
payment in money or shares from, a company shall have and shall be 
deemed always to have had power to apply any part of the money or 
shares so received in payment of any commission, the payment of which 
if made directly by the company, would have been legal under this 

commisft. 

Statement in Subject to the provisions of this section , it shall be lawful 
balance-sheet as for a company to issue at a discount shares in 
to commissions f} JC company of a class already issued : 
and discounts. 


has been / e( j that— 


107. 


the issue of the shares at a discount must be authorised by 
resolution passed in general meeting of the company and 
must be sanctioned by the Court ; 


raising o) the resolution must specify the maximum rate of discount (not 
exceeding ten per cent . in any case) at which shares are to be 

* >ow< issued ; 

pa ay 

inU ; (c) not less than one year must at the date of issue have elapsed 
since the date on which the company was entitled to commence 
business ; 


captO (d) th e shares to be issued at a discount must, he issued within six 
pi'ovn months after the date on which the issue is sanctioned by the 

v Court or within such extended time as the Court may allow . 



^ Every prospectus relating to the issue of the shares and every 
leet issued by the company subsequently to the issue of the shares 
| a/n particulars of the discount allowed on the issue of the shares 
nuch of that discount as has not been written off at the date of the 
he document in question . 

f) If default is made in complying with sub-seciion (2), the 
v a , id every officer of the company who is in default shall be liable 
e not exceeding fifty rupees . 


10SB. (1) Subject to the provisions of this section , a company 

limited by shares may , if so authorised by its 

!#»»« °f redeem- ar tf c i e s issue preference shares Which are , or at 

Shire« fefere,,Ce Me option of the company are to be , liable to 
■ be redeemed : v 

Proxnded that — 


(a) no such shares shall be redeemed except out of profits of the 
company which % could otherwise be available for dividend or 
out of the proceeds of a fresh issue of shares made for the 
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purposes of the redemption or out of sale proceeds of any pro - 
party of the company ; 

(b) no such shares shall be redeemed unless they are fully 
paid ; 


( c) where any such shares are redeemed otherwise than out of the 
proceeds of a fresh issue , there shall out of profits which 
would otherwise have been available for dividend be trans- 
ferred to a reserve fund, to be called “ the capital redemption 
reserve fund", a sum equal to the amount applied in redeem- 
ing the shares , and the profusions of this Act relating to the 
reduction of the share capital of a company shall, except as 
provided in this section, apply as if the capital redemption 
reserve fund were paid-up share capita £ by this 

company ; cay apply to 


(d) where any such shares are redeemed out of th: <)missl0M * ° 
fresh issue, the premium, if any, payable on r ^ at 011 °* ! el 
have been prox'ided for out of the profits off an . 01 er 
before the shares are redeemed . ' 1 -eiioc as 


{2) There shall be included in every balance-sheet °f 1 f meu f fry 
which has issued redeemable preference shares a statement spec werc y or . 
part of the issued capital of the company consists of such sha< 
date on or before which those shares are, or are to be, liable to be 
or, where no definite date is fixed for redemption, the period of notice u 
given for redemption. 

If a company fails to comply with the provisions of this sub-sec^ 
the company and every officer of the company who is in default shal^^ 
liable to a fi tie not exceeding one thousand rtipees. 

(3) Subject to the provisions of this section, the redemption of p ai 7 
ence shares thereunder may be effected on such terms and in such n? n 

as may be provided by the articles of the company . s ,101 * 

^ ‘ count 

(4) Where in pursuance of this section a company has rede f cel1 ^ 
is about to redeem any preference shares , it shall have power 
shares up to the nominal amount of the shares redeemed or to be ^ iption, 
as if those shares had never been issued, and accordingly the share 

of the company shall not for the purpose of calculating the fees 
under section 249 be deemed to be increased by the issue of sh bscrip- 
j pursuance of this sub-section: or in 

ner ' 

Provided that , where new shares are issued before the redemption of 
the old shares, the new shares shall not, so far as relates to stamp duty, be 
deemed to have been issued in pursuance of this sub-section unless the old 
shares are redeemed within one month after the issue of the new 
shares. 


(5) Where new shares have been issued in pursuance of the last 
foregoing sub-section, the capital redemption reserve fund may, notwith- 
standing anything in this section, be applied by the company, up to an 
amount equal to the nominal amount of the shares so issued , in paying up 
unissued shares of the company to be issued to members of the company as 
fully paid bonus shares ♦ 
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Further issue 
of capital. 


105C. Where the directors decide to increase the capital of the com- 
pany by the issue of f urther shares such shares shall be offered to the 
members in proportion to the existing shares held by each 
member ( irrespective of class) and such offer shall be made 
by notice specifying the number of shares to which the 
member is entitled , and limiting a time within which the offer , if not 
accepted , will be deemed to be declined ; and after the expiration of\such 
timCy or on receipt of an intimation from the member to whom such notice 
is given that he declines to accept the shares offered , the directors may 
dispose of the same in such manner as they think most beneficial to the 
company, 

106. Where a company has paid any sums by wa} T of 

coni mission in respect of any shares or debentures or allowed 
any sums by way of discount in respect of 

balance-sheet as ally debentures, the total amount so paid or 
to commissions allowed or so much thereof as has not been 

and discounts. written off, shall be stated in every balance-sheet 

of the company until the whole amount thereof 
has been written off. 


Payment of Interest out of Capital. 

107 Where any shares of a company are issued for the purpose of 
raising money to defray the expenses of the construction of any works 
or buildings or the provision of any plant which cannot 
Power of com- be be made profitable for a lengthened period, the 

iium*st Imt of company may pay interest on so much of that share 

capital in certain capital as is for the time being paid up ior the 

cases. period and subject to the conditions and restriction's 

in this section mentioned, and may charge the same to 
capital as part of the cost of construction of the work or building, or the 
provision of plant : 

Provided that — 

(1) no such payment shall be made unless the same is autho- 

rised by the articles or by special resolution ; 

(2) no such payment, whether authorised by Mie articles or by 

special resolution, shall be made without the previous 
sanction of the Central Government which sanction shall be 
conclusive evidence for the purposes of this section that 
the shares of the company, in respect of which such sanc- 
tion is given, have been issued for a purpose specified in 
this section ; 

(3) before sanctioning any such payment, the Central Govern- 

ment may, at the expense of the company, appoint ft person 
to inquire and report to the Central Government as to the 
circumstances of the case, and may, before making the 
appointment, require the company to give security for the 
payment of the costs of inquiry ; 

(4) the payment shall be made only for such period as may be 

determined by the Central Government ; and such period 
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shall in no case extend beyond the close of the half-yeai 
next after the half-year during which the works or build- 
ings have been actually completed or the plant provided ; 

(5) the rate of interest shall in no case exceed four per cent. 

per annum or such lower rate as the Central Government 
may, by notification in the Official Gazette , prescribe ; 

(6) the payment of the interest shall not operate as a reduction 

of the amount paid up on the shares in respect of which 
it is paid ; 

(7) the accounts of the company shall show the share capital 

on which, and the rate at which, interest has been paid 
out of capital during the period to which the accounts 
relate ; 

(8) nothing in this section shall affect any company to which 

the Indian Railway Companies Act, 1895 ; or the Indian 
Tramways Act, 1902, applies. 


Certificate of Shares , etc. 


108 . (l) Every company shall, within three months after the allot- 
ment of any of its shares, debentures or debenture stock, and within 
three months after the registration of the transfer of 
time fortasue of an -* sl,c ^ shares, debentures or debenture stock, corn- 
certificates. plete and have ready for delivery the certificates of all 

shares, the debentures, and the certificates of all deben- 
ture stock allotted or transferred, unless the conditions of issue of the 
shares, debentures or debenture stock otherwise provide. 


(2) If default is made in complying with the requirements of this 
section, the company, and every officer of the company who is knowing- 
ly a party to the default, shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues. 


Information as to Mortgages, Charges, etc. 

Certain mort- 109' (D Every mortgage or charge created 

gages and charges after the commencement of this Act by a company and 
to be void if not being either — 
registered. 

(a) a mortgage or charge for the purpose of securing any issue 

of debentures ; or 

(b) a mortgage or charge on uncalled share capital of the 

company ; or 

(c) a mortgage or charge on any immoveable property wherever 

situate, or any interest therein ; or 

(d) a mortgage or charge on any book debts of the company ; 

or 

(e) a mortgage or a charge, not being a pledge on any moveable 

property of the company except stock-in-trade ; or 
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(J) a floating charge on the undertaking or property of the 
company ; 

shall, so far as any security on the company’s property or undertaking 
is thereby conferred, be void against the liquidator and any creditor 
of the company, unless the prescribed particulars of the mortgage or 
charge, together with the instrument (if any) by which the mortgage 
or charge is created or evidenced, or a copy thereof verified in the 
prescribed manner are filed with the registrar for registration in manner 
required by this Act within twentv-one days after the date of its crea- 
tion, but without prejudice to any contract or obligation for repayment 
of the moneys thereby secured, and when a mortgage or charge becomes 
void under this section, the money secured thereby shall immediately 
become payable : 

Provided that — 

(i) in the case of a mortgage or charge created out of British 
India, comprising solely property situate outside British 
India, twenty-one days after the date on which the instru- 
ment or copy could, in due course of post, and if despatch- 
ed with due diligence, have been received in British India 
shall be substituted for twenty-one days after the date of 
the creation of the mortgage or charge, as the time within 
which the particulars and instrument or copy are to be 
filed with the registrar ; and 

(ii) where the mortgage or charge is created in British India but 

comprises property outside British India, the instrument 
creating or purporting to create the mortgage or charge or 
a copy thereof verified in the prescribed manner may be 
filed for registration notwithstanding that further proceed- 
ings may be necessary to make the mortgage or charge 
valid or effectual according to the law of the country in 
which the property is situate ; and 

(iii) where a negotiable instrument has been given to secure the 

payment of any book bebts of a company, the deposit of the 
instrument for the purpose of securing an advance to the 
company shall not for the purposes of this section 
be treated as a mortgage or charge on those book 
debts ; and 

(iv) the holding of the debentures entitling the holder to a charge 

on immoveable property shall not be deemed to be an 
interest in immoveable property. 

( 2 ) Where any mortgage or charge on any property of a company 
required to he registered under this section has been so registered , any 
person acquiring such property or any part thereof , or any share or inter- 
est therein , shall be deemed to have notice of the said mortgage or charge 
as from the date of such registration . 

In this section * British India * does not include Burma or Aden , 
whatever the date of the mortgage or charge in question. 

109A. (/) Where after the commencement of the Indian Companies 
{Amendment) Acf, 1936> a company registered in British India acquires 
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any property which is subject to a charge of any such 
clnur ^es^o n* *■ r hind as would , if it had been created by the company after 
parties acquired the acquisition of the property, have been required to be 
subject to charge, registered tinder this Part , the company shall cause the 
prescribed particulars of the charge, together with a copy 
[certified in the prescribed manner to be a correct copy) of the instrument , 
if any, by which the charge was created or is evidenced, to be delivered to 
the registrar for registration in manner required by this Act within 
twenty-one days after the date on which the acquisition is completed : 


Provided that , if the property is situate and the charge was created 
outside British Lidia, twenty-one days after the date on which the copy of 
the instrument could in due course of post, and if despatched with due 
diligence, have been received in British India shall be substituted for 
twenty-one days after the completion of the acquisition as the time within 
which the particulars and the copy of the instrument are to be delivered to 
the registrar . 


(2) If default is made in complying with this section, the company 
and every officer of the company who is knowingly and wilfully in default 
shall be liable to a fine of five hundred rupees . 

1 i0. Where a series of debentures containing, or giving by 
reference to any other instrument, any charge to the benefit of 
which the debenture-holder of that series are 
Particulars in entitled pari passu is created by a company, 

debenture^** ° f 11 * )e sufficient for the purposes of sec- 

entitling holders tion 109 if there are filed with the registrar 

pari passu. within twenty-one days after the execution of 

the deed containing the chatge or, if there is 
no such deed, after the execution of any debentures of the series, 
the following particulars : — 

(a) the total amount secured by the whole series ; and 

(b) the dates of the resolutions authorising the issue of the 

series and the date of the covering deed (if any) by which 
the security is created or defined : and 

(c) a general description of the property charged ; and 

(d) the names of the trustees (if any) for the debenture-holders : 
together with the deed or a copy thereof verified in the prescribed 
manner containing the charge, or if there is no such deed, one of the 
debentures of the series, and the registrar shall, on payment of the 
prescribed fee, enter those particulars in the register : 


Provided that, where more than one issue is made of debentures 
in the series, there shall be filed with the registrar for entry in the 
register particulars of the date and amount of each issue, but an 
omission to do this shall not affect the validity of the debentures 
issued. 


111. Where any commission, allowance or discount has been 
paid or made either directly or indirectly by the company 
l C f U i ™ to any person in consideration of his subscribing or 
sion, etc., on agreeing to subscribe, whether absolutely or condi- 

debenturee. tionally, for any debentures of the company, or procuring 
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or agreeing to procure subscriptions, whether absolute or conditional, 
for any such debentures, the particulars required to be hied for 
registration under sections 109 and 110 shall include particulars $s to 
the amount or rate per cent, of the commission, discount or allowance 
so paid or made, but an omission to do this shall not affect the validity 
of the debentures issued : 


Provided that the deposit of any debentures as security for any 
debt of the company shall not for the purposes of this provision be, 
treated as the issue of the debentures at a discount. 


112* (l) The registrar shall keep, with respect to each company, 
a register in the prescribed form of all mortgages and charges created 
. by the company after the commencement of this Act 

mortgages and and re Q u iring registration under section 109, and shall, 
charges. on payment of the prescribed fee, enter in the register, 

with respect to every such mortgage or charge, the 
date of creation, the amount secured by it, short particulars of the 
property mortgaged or charged, and the names of the mortgagees or 
persons entitled to the charge. 


(2) After making the entry required by sub-section (l), the 
registrar shall return the instrument (if any) or the verified copy thereof, 
as the case may be, filed in accordance with the provisions of section 
109 or section 110 to the person filing the same. 


(3) The register kept in pursuance of this section shall be open 
to inspection by any person on payment of the prescribed fee, not 
exceeding one rupee for each inspection. 


113. The registrar shall keep a chronological index in the 
prescribed form and with the prescribed particulars, 
of mor i gHues a'tul ot tl,e mortgages or charges registered witl. him under 
charges. ‘his Act. 


114. The registrar shall give a certificate under his hand of the 
registration of any mortgage or chaige legistered in pursuance of 

section 109, stating the amount thereby secured, and 

Certificate of the certificate shall be conclusive evidence that the 
registration . f . ..... , , - . . 

requirements of sections 109 to 1 1 2 as to registration 

have been complied with. 

115. The company shall cause a copy of every certificate of 
registration, given under section 114, to be endorsed 
on every debenture or certificate of debenture stock 
which is issued by the company, and the payment 
of which is secured by the mortgage or charge so 
registered : 


Endorsement of 
certificate of 
registration on 
debenture or 
certificate of 
debenture stock 


Provided that nothing in this section shall be construed as requir- 
ing a company to cause a certificate of registration of any mortgage 
or charge so given to be endorsed on any debenture or certificate of 
debenture stock which has been issued by the company before the 
mortgage or charge was created. 

116. (l) It shall be the duty of the company to file with the 
registrar for registration the prescribed particulars 
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Duty of company of every mortgage or charge created by the company 
t ^eat g d 1 art" as alu * °* ^ ,e * ssues of debentures of a series, requiring 
regards regisfra - 8 registration under section 109, but registration of 
tion. any such mortgage or charge may be effected on 

the application of any person interested therein. 


(2) Where the registration is effected on the application of some 
person other than the company, that person shall be entitled to recover 
from the company the amount of any fees properly paid by him to the 
registrar on the registration. 


( 3) Whenever the terms or cotiditiotis or extent or operation of any 
mortgage or charge registered under this section are modified , it shall be 
the duty of the company to send to the registrar the particulars of such 
modification, and the provisions of this section as to registration of 
mortgage or a charge shall apply to such modification of the mortgage or 
charge as aforesaid . 


Copy of instrn- 07. Eve, T company shall cause a copy of 

ment creating every instrument creating any mortgage or charge 
mortgage or requiring registration under section 109 to be kept 
charge to be kepi a t the registered office of the company: Provided 
offic gl8terC<1 that, in the case of a series of uniform debentures, 
a copy of one such debenture shall be sufficient. 


118. (1) If any person obtains an order for the appointment of 
a receiver of the property of a company, or appoints such a receiver 
under any powers contained in any instrument, he 
^ mlfntnient of shall, within fifteen days from the date of the order 
receiver. or °f the appointment under the powers contained 

in the instrument, file notice of the fact with the 
registrar, and the registrar shall, on payment of the prescribed fee, enter 
the fact in the register of mortgages and charges. 


(2) If any person makes default in complying with the require- 
ment of this section, he shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues. 


119, (1) Every receiver of the property of a company who has been 
appointed under the powers contained in any instrument, and who has 
taken possession, shall once in every half-year while 
he remains in possession, and also on ceasing to act 
as receiver, file with the registrar an abstract in the 
prescribed form of his receipts and payments during 
the period to which the abstract relates, and shall also, on ceasing to 
act as receiver, file with the registrar notice to that effect, and the 
registrar, shall enter the notice in the register of mortgages and 
charges. 


Filing of 
accounts of 
receivers. 


(2) Where a receiver of the property of a company has been appoint- 
ed , every invoice , order for goods , or business letter issued by or on behalf 
of the company , or the receiver of the company , being a document on or in 
which the name of the company appears , shall contain a statement that 
a receiver has been appointed . 

(3) If default is made in complying with the requirements of this 
section , the company and every director manager , managing agent , 



Sec. 120 ] 


INDIAN COMPANIES ACT 


67 


secretary or other officer of the company and every receiver who knowingly 
and wilfully authorises or permits the default , shall be liable to a fine not 
exceeding two hundred rupees . 

I20 # (/) The Court, on being satisfied that the omission to register 
a mortgage or charge within the time required by section 109, or that 
the omission or mis-statement of any particular with 
refirjster^f 011 ° * respect to any such mortgage or charge, or the omission 
mortgages. & ve intimation to the registrar of the payment or 

satisfaction of a debt for which a charge or mortgage 
was created was accidental, or clue to inadvertence or to some other 
sufficient cause, or is not of a nature to prejudice the position of 
creditors or share-holders of the company, or that on other grounds 
it is just and equitable to grant relief, may, on the application of the 
compan 3 r or any person interested and on such terms and conditions 
as seem to the Court just and expedient, order that the time for regis- 
tration be extended, or, as the case may be, that the omission or mis- 
statement be rectified, and may make such order as to the costs of the 
application as it thinks fit. 

(2) Where the Court extends the time for the registration of a 
mortgage or charge , the order shall not prejudice any rights acquired in 
respect of the property concerned prior to the time when the mortgage or 
charge is actually registered. 


121 . (1) It 

Registration or 
satisfaction of 
mortgages and 
charges. 


shall be the duty of the company to give in- 
timation to the regtstrar of the payment or satisfaction 
of any charge or mortgage created by the company 
and requiring registration under section 109 within 
twenty-one days from the date of the payment or 
sat isfact ion the rcof . 


(2) The registrar shall on receipt of such intimation cause a notice 
to be sent to to the mortgagee calling upon hint to show cause within a time 
(not exceeding fourteen days) to be fixed by such notice , why the payment 
or satisfaction of the charge or mortgage should not be recorded . 


(3) The registrar shall, if no cause is shown, order that a memo- 
randum of satisfaction be entered on the register and shall if required 
furnish the company with a copy thereof . 

( i) Where cause is shown , the registrar shall record a note to that 
effect in the register , and shall inform the company that he has 
done so . 

Penalties 122. (l) If any company makes default in filing 

with the registrai for registration the particulars — 

(a) of any mortgage or charge created by the company ; 

or 

(b) of the payment or satisfaction of a debt in respect of which a 

mortgage or charge has been registered under section 109 or 
section 109 A ; or 

(c) of the issues of debentures of a series, 

requiring registration with a registrar under the foregoing provisions of 
this Act, then, unless the registration has been effected on the appli- 
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cation of some other person, the company, and every officer of the 
company or other person who is knowingly a party to the default, shall 
on conviction be liable to a fine not exceeding five hundred rupees for 
everyday during which the default continues. 

(2) Subject as aforesaid, if any company makes default in com- 
plying with any of the requirements of this Act as to the registration 
with the registrar of any mortgage or charge created by the company, 
the company and every officer of the company, who knowingly and wil- 
fully authorises or permits the default shall, without prejudice to any 
other liability, be liable on conviction to a fine not exceeding one 
thousand rupees. 

(3) If any person knowingly and wilfully authorises or permits 
the delivery of any debenture or certificate of debenture stock requiring 
registration with the registrar under the foregoing provisions of this 
Act without a copy of the certificate of registration being endorsed upon 
it, he shall, without prejudice to any other liability, be liable on convic- 
tion to a fine not exceeding one thousand rupees. 


123. (1) Every company shall keep a register of mortgages and 
enter therein all mortgages and charges specifically affecting property of 
the company and all floating charges on the undertaking 
renter of* or on any P r0 Pf rt y °f t/ie company, giving in each case a 

mortgages. short description of the property mortgaged or charged, 

the amount of the mortgage or charge and (except in the 
case of securities to bearer) the names of the mortgagees or persons 
entitled thereto. 


(2) If any director, manager or other officer of the company 
knowingly and wilfully authorises or permits the omission of any entry 
required to be made in pursuance of this section, he shall he liable to' a 
fine not exceeding five hundred rupees. 


Right to inspect 
copies of instru- 
ments creating 
mortgages and 
charges and 
company’s regis- 
ter of mortgages. 


124. (l) The copies kept at the registered office of the company in 
pursuance of section 117 of instruments creating any mortgage or charge 
requiring registration under this Act with the 
registrar, and the register of mortgages kept in 
pursuance of section 123, shall be open at all 
reasonable times to the inspection of any creditor 
or member of the company without fee, and the 
register of mortgages shall also be open to the ins- 
pection of any other person on payment of such 
fee, not exceeding one rupee for each inspection, as the company may 
prescribe. 

(2) If inspection of the said copies or register is refused, the com- 
pany shall be liable to a fine not exceeding fifty rupees and a further 
fine not exceeding twenty rupees for every day during which the refusal 
continues, and every officer of the company who knowingly authorises 
or permits the refusal shall incur the like penalty, and in addition to 
the above penalty, the Court niyy by order compel an immediate 
inspection of the copies or register. 


125. (l) Every register of holders of debentures of a company shall, 
except when closed in accordance with the articles during such period or 
Right to inspect P ei ‘i°ds (not exceeding in the whole thirty days in any 
the register of year) as may be specified in the articles, be open to the 
debenture-hoi- inspection of the registered holder of any such deben- 



Sec* -126] 


INDIAN COMPANIES ACT 


69 


der« and to have tures, and of any holder of shares in the company, but 
dee<? S °* trWSt subject to such reasonable restrictions as the eonipany 
' may in general meeting impose, so that at least two 

hours in each day are appointed for inspection, and every such holder 
may require a copy of the register or any part thereof on payment of six 
annas for every one hundred words or fractional part thereof required to 
be copied. 

(2) A copy of any trust-deed for securing any issue of debentures 
shall be forwarded to every holder of any such debentures at his request 
ou payment in the case of a printed trust-deed of the sum of one rupee' 
or such less sum as may be prescribed by the company, or, where the 
trust-deed has not been printed, on payment of six annas for every one 
hundred words or fractional part thereof required to be copied. 

(3) If inspection is refused, or a copy is refused or not forwarded, 
the company shall be liable to a fine not exceeding fifty rupees, and to a 
further tine not exceeding twenty rupees for every day during which the 
refusal continues, and every officer of the company who knowingly 
authorises or permits the refusal shall incur the like penalty, and the 
Court tn ay r by order compel an immediate inspection of the 
register. 

Debentures and Floating Charges . 


126 . A condition contained in any debentures or in any deed 
for securing any debentures, whether issued or executed before 
or after the passing of this Act, shall not be invalid 
by reason only that thereby the debentuies are made 
irredeemable or redeemable only on the happen- 
ing of a contingency however remote, or on the expiration of a period 
however long. 


Perpetual 

debentures 


127 . ( 1 ) Where either before or after the commencement of this 
Act a company has redeemed any debentures previously issued, the 
company, unless the articles or the conditions of issue 
r^leeinecUleben- ex l ,ress b* otherwise provide, or unless the debentures 
tures in certain have been redeemed in pursuance of any obligation 
cases. on the company so to do (not being an obligation 

enforceable only by the person to whom the redeemed 
debentures were issued or his assigns), shall have power, and shall be 
deemed always to have had power, to keep the debentures alive for the 
purposes of re-issue, and where a company has purported to exercise 
such a power the company shall have power, and shall be deemed 
always to have had power, to re-issue the debentures either by re- 
issuing the same debentures or by issuing other debentures in their 
place, and upon such re-issue the person entitled to the debentures 
shall have, and shall he deemed always to have had, the same rights 
and priorities as if the debentures had not previously been issued. 


(2) Where with the object of keeping debentures alive for the 
purpose of re-issue they have, either before or after the commencement 
of this Act, been transferred to a nominee of the company, a transfer 
from that nominee shall be deemed to be a re-issue for the purposes 
of this .section. 

(3) Where a company has, either before or after the commence- 
ment of this Act, deposited any of its debentures to secure advances 
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from time to time on current account or otherwise, the debentures shall 
not be deemed to have been redeemed by reason only of the account 
of . the company having ceased to be in debit whilst the debentures 
remained so deposited. 

(4) The re-issue of a debenture or the issue of another debenture 
in its place under the power by this section given to or deemed to 
have been possessed b} r , a company, whether the re-issue or issue was 
made before or after the commencement of this Act, shall be treated 
as the issue of a new debenture for the purposes of stamp-duty, 
but it shall not be so treated for the purposes of any provision limiting 
the amount or number of debentures to be issued : 

Provided that any person lending money on the security of a 
debenture re-issued under this section which appears to be duly stamped 
may give the debenture in evidence in any proceedings for enforcing his 
security without payment of the stamp-duty or any penalty in respect 
thereof, unless he had notice or, but for his negligence, might have 
discovered, that the debenture was not duly stamped, but in any such 
case the company shall be liable to pay the proper stamp-duty and 
penalty. 

(5) Nothing in this section shall prejudice— 

(a) the operation of any decree or order of a Court of competent 

jurisdiction pronounced or made before the twenty-fifth 
day of February, 1910, as between the parties to the 
proceedings in which the decree or order was made, and 
any appeal from any such decree or order shall be decided 
as if this Act had not been passed ; or 

(b) any power to issue debentures in the place of any debentures 

paid off or otherwise satisfied or extinguished, reserved 
to a company by its debentures or the securities for the 
same. 


128 . A contract with a company to take up 
niamc e o? eo n-~ an< * P a ^ f° r a,1 V debentures of the company may 

tract to subscribe be enforced by a decree for specific perfoimance. 
for debentures. 


129 . ( 1 ) Where either a receiver is appointed on behalf of the 
holders of any debentures of a company secured by a floating charge, 
or possession is taken by or on behalf of those deben- 
ture-holders of any property comprised in or subject 
to the charge, then, if the company is not at the time 
in course of being wound up, the debts which in every 
winding up are under the provisions of Part V relating 
to preferential payment a to be paid in priority to all 
other debts, shall be paid forthwith out of any assets 
coming to the hands of the receiver or other person taking possession 
as aforesaid in priority to any claim for principal or interest in respect 
of the debentures. 


Paymeuts of 
certain debts out 
of assets subject 
to floating charge 
in priority to 
claims under 
the charge. 


(2) The periods of time mentioned in the said provisions of 
Part V shall be reckoned from the date of the appointment of the 
receiver or of possession being taken as aforesaid, as the case may be. 
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(3) Any payments made under this section shall be recouped, 
as far as niay be, out of the assets of the company available for payment 
of general credito rs. 

Statements , Books and Accounts, 

Books to be kept (?) Every company shall cause to be kept proper 

by company ami books of account with respect to — 

penalty for not (a) all sums of money received and expended by the 
bookl”^ l )ro P er company and the matters in respect of which the receipt 
^ and expenditure takes place ; 

(b) all sales and purchases of goods by the company ; 

(c) the assets and liabilities of the company, 

( 2 ) The books of account shall be kept at the registered office of the 
company or at such other place as the directors think fit., and shall be 
open to inspection by the directors during business hours, 

(3) Where a company has a branch office , the company shall be 
deemed to have complied with the provisions of sub-section (/) and sub- 
section (2) if proper books of account relating to the transactions effected 
at the branch office are kept at the branch office and proper summarised 
returns , made up to dates at intervals of not more than two months , are 
sent by the branch office, to the registered office of the company or other 
place referred to in sub-section (2), 

(d) hi the case of a company managed by a managing agent the 
managing agent, or where the managing agent is a firm or company , the 
partner or director of such firm or company and in any other case the 
director or dircciois who have knowingly by their act or omission been the 
cause of any default by the company in complying with the requirements of 
this section , shall in respect of such offence be liable to a fine not exceeding 
one thousand rupees. 

131. (/) The directors of every company shall at some date not later 
than eighteen months after the incorporation of the company and subse- 
quently once at least in every calendar year lay before the 
sliee't^ * >alanCe company in general meeting a balance sheet and profit and 
loss account or in the case of a company not trading for 
profit an income and expenditure account for the period, in the case of the 
first account since the incorporation of the company and in any other case 
since the preceding account, made up to a date not earlier than the date of 
the meeting by more than nine mouths or in the arse of a company carry- 
ing on business or having interests outside British India by more than 
twelve months : 

Provided that the registrar may for any special reason extend the 
period by a period not exceeding three months. 

(2) The balance-sheet and the profit and loss account or income and 

expenditure account shall be audited by the auditor of the company as 

hereinafter provided, and the auditor’s report shall be attached thereto, 

or there shall be inserted at the foot thereof a reference to the report, 

and the report vShall be read before the conipan} 2 * * * * 7 in general meeting and 

shall be open to inspection by any member of the company. 
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(3) Every company other than a private company shall send a 
copy of such balance-sheet and profit and loss account or income and 
expenditure account so audited together with a copy of the auditors' report 
to the registered address of every member of the company at least four- 
teen days before the meeting at which it is to be laid before the members 
of the company, and shall deposit a copy at the registered office of the 
company for the inspection of the members of the company during a 
period of at least fourteen days before that meeting. 


131A. (1) The directors shall make out and attach to every balance- 
sheet a report with respect to the state of the company* s affairs , the 
amount , if any , which they recommend should be paid by 
way of dividend and the amount, if any, which they pro- 
pose to carry to the Reserve Fund , General Reserve or 
Reserve Account shown specifically on the balance-sheet or to a Reserve 
Fund , General Reserve or Reserve Account to be shown specifically in a 
subsequent balance-sheet . 


Directors’ 

Report. 


(2) The report referred to in sub-section ( 1 ) may be signed by the 
chairman of the directors on behalf of the directors if authorised in that 
behalf by the directors. 


(3) The provisions of sub-section (3) of section 1 30 shall apply to 
any person being a director who is knowingly and wilfully guilty of a 
default in complying with this section. 

132. (l) The balance-sheet shall contain a summaiy of the properly 
and assets and of the capital and liabilities of the company giving 
Contents of * sucl1 Particulars as will disclose the general nature 

balance-sheet. °f those liabilities and assets and how the value of 
the fixed assets has been arrived at. 


(2) The balance-sheet shall be in the form marked F in the Third 
Schedule or ns near thereto as circumstances admit. 

(3) The profit and loss account shall include particulars showing 
the total of the amount paid whether as fees , percentages or otherwise to 
the managing agent , if any , and the directors respectively as remuneration 
for the services and , where a special resolution passed by the members of 
the company so requires , to the manager, and the total of the amount 
written off for depreciation. If any director of the company is by virtue of 
the nomination, whether direct or indirect, of the company, a director of 
any other company, any remuneration or other emoluments received by him 
for his own use , whether as a director of, or otherwise in connection with 
the management of, that other company , shall he shown in a note at the 
foot of the account or in a statement attached thereto. 


132A. (1) Where a company , in this Act referred to as the holding 
company, holds shares , either directly or through a nominee, in a subsidi- 
ary company or in two or more subsidiary companies there 
shall be annexed to the balance-sheet of the holding com- 
pany the last audited balance-sheet, profit and loss account 
and auditors * report of the subsidiary company or compa- 
nies, and a statement signed by the persons by whom, in 
pursuance of section 133, the balance-sheet of the holding 
is signed stating how the profits and losses of the subsidiary 
or, where there are two or more subsidiary companies, the 
profits and losses of those companies , have been dealt with in 


Balance-sheet 
to include parti- 
culars as to sub- 
sidiary compa- 
nies. 


company 

company, 

aggregate 
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or for the purposes of the accounts of the holding company and in parti- 
cular how and to what extent 

(a) provision has been made for the losses of a subsidiary com- 
pany or of the holding company or of both , and 

( b) losses of a subsidiary company have been taken into account by 

the directors of the holding company in arriving at the pro- 
fits a fid losses of the company as disclosed in its accounts : 

Provided that it shall not be necessary to specify in any such statement 
the actual amount of the profits or losses of any subsidiary company or the 
actual amount of any part of any such profits or losses which has been 
dealt with in any particular manner : 

Provided further that for the purposes of this section an investment 
company , that is to say , a company whose principal business is the acqui- 
sition and holding of shares , stocks , debentures or other securities, shall not 
be deemed to he a holding company by reason only that part of its assets 
consists in 51 per cent . or more of the shares of another company . 

(2) If, in the case of a subsidiary company, the auditors * report on 
the balance-sheet of the company does not state without qualification that 
the auditors have obtained all the information and explanations they have 
required and that the balance-sheet is properly drawn up so as to exhibit a 
true and correct view of the state of the company's affairs according to the 
best of their information and the explanations given to them and as shown 
by the books of the company, the statement, which is to be annexed as 
aforesaid to the balance-sheet of the holding company, shall contain parti- 
culars of the manner in which the report is qualified. 

(3) For the purposes of this section the profits or losses of a subsi- 
diary com pa (tv mean the profits and losses shown in any accounts of the 
subsidiary company made up to a date within the period to which the 
accounts of the holding company relate, or, if there are no such accounts of 
the subsidiary company available at the time when the accounts of the 
holding company arc made tip, the profils or losses shoivn in the last 
previous accouts of the subsidiary company which became available within 
that period . 

(4) If for any reason the directors of the holding company are un- 
able to obtain such information as is necessary for the preparation of the 
statement aforesaid, the directors ivho sign the. balance-sheet shall so report 
in writing and their report shall be annexed to the balance-sheet in lieu of 
the statement . 

(3) The holding company may by a resolution authorise represen- 
tatives named in the resolution to inspect the books of account kept in 
accordance with section 130 by any subsidiary company, and on such reso- 
lution being passed those books of account shall be open to inspection by 
those representatives at any time during business hours . 

(d) The rights conferred by section 138 upon members of a company 
may be exercised in respect of any subsidiary company by members of the 
holding company as if they were members of that subsidiary company . 

133. (l) Save as provided by sub-section (2) the 
of 1 e e t balance-sheet and profit and loss account or income and 

expenditure account shall — 
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(i) in the case of a banking company, tie signed by the manager 
or managing agent (if any) and, where there are more than 
three directors of the company, by at least three of those 
directors and, where there are not more than three direc- 
tors, by all the directors ; 

(ii) in the case of any other company, be signed by two directors 
or, when there are less than two directors, by the sole 
director and by the manager or managing agent (if any) of 
the company. 

(2) When the total number of directors of the company for the 
time being in British India is less than the number of directois whose 
signatures are required by sub-section (l), then the balance-sheet and 
profit and loss account or income and expenditure account shall be signed 
by all the directors for the time being in British India, or, if there is 
only one director for the time being in British India, by such director, 
but in such a case there shall be subjoined to the balance-sheet and pro- 
fit and loss account or income and expenditure account a statement signed 
by such directors or director explaining the reason for non-compliance 
with the provisions of sub-section (1). 


(3) If atiy default is made in laying before the company or in issu- 
ing a balance-sheet and profit and loss account or income and expenditure 
account as required by section 131 or if any balance-sheet and profit and 
loss account or income and expenditure account is issued, circulated or 
published which does not comply with the requirements laid down by and 
under section 131 , section 132 , section 132A and this section , the company 
and every officer of the company who is knowingly and wilfully a party to 
the default shall be punishable with fine which may extend to five hundred 
rupees . 


134. (l ) After the balance-sheet and profit and loss account n / the 
income and expenditure account as the case may be have been laid before 
the company at the general meeting three copies 
thereof signed by the manager or secretary of 
the company shall be filed with the registrar 
at the same time as the copy of the annual 
list of members and summary prepared in accor 
requirements of section 32. 


Copy of balance- 
sheet to be for- 
warded to the 
registrar. 

dance with the 


(2) If the general meeting before which a balance thect is laid 
does not adopt the balance-sheet, a statement of that fact and of the 
reasons therefor shall be annexed to the balance-sheet and to the copies 
thereof required to lie filed with the legist tar. 

(3) This section shall not apply to a private company. 

(4) If a company makes default in complying with the require- 
ments of this section, the company and every officer of the company who 
knowingly and wilfully authorises or permits the default shall be liable 
to the like penalty as is provided by section 32 for a default in comply- 
ing with the provision of that section- 


135. Save as otherwise provided in this Act, any member of 
Right of member a company shall be entitled to be furnished 
of company to with copies of the balance-sheet and the profit 
copies of the and loss account or the incotne and expenditure 
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balance-sheet 
and the audi- 
tor's report. 


account and the auditor’s report at a charge 
not exceeding six annas for every hundred words 
or fractional part thereof. 


Statement to be published by Banking and certain 
other Companies . 

136 . ( 1 ) Every company being a limited banking company or an 

. insurance company or a deposit, provident or benefit 

nie^to'publiah* soc i et V shall, before it commences business, and also 

statement in on the first Monday in February and the first Monday 

schedule. in August in every year during which it carries on 

business, make a statement in the form marked G 
in the Third Schedule, or as near thereto as circumstances will 
admit. 

(2) A copy of the statement together with a copy of the last audi- 
ted balance-sheet laid before the members of the company shall l>e 
displayed and, until the display of the next following statement, kept 
displayed in a conspicuous place in the registered office of the com pail}*, 
and in every biancli office or place where the business of the company 
is carried on. 

(3) Every member and every creditor of the company- shall be 
entitled to a copy of the statement on payment of a sum not 
exceeding eight annas. 

(4) If a companv makes default in complying with the requirements 
of this section, it shall be liable to a fine not exceeding fifty rupees for 
every* day during which the default continues ; and every officer of the 
company who knowingly and wilfully authorises or permits the default 
shall be liable to the like penalty. 

(5) This section shall not apply to a life assurance company* or 
provident insurance society to which the provisions of the Indian Life 
Assurance Companies Act, 1912, or of the Provident Insurance Societies 
Act, 1912, as the case may be, as to the annual statements to be made 
by such company or society*, apply with or without modifications, if the 
company or society complies with those provisions. 

Investigation by the Registrar. 

137 . ( 1 ) Where the registrar, on perusal of any' document which a 
company* is required to submit to him under the provisions of this Act, 

is of opinion that any information or explanation 
is necessary in order that such document may* 

afford full particulars of the matter to which 
it purports to relate, he may, by* a written 

order, call on the company* submitting the docu- 
ment to furnish in writing such information or explanation within 
such time as he may* specify' in his order. 

(2) On the receipt of an order under sub-section (l), it shall be the 
duty of all persons who are or have been officers of the company* to 
furnish such information or explanation to the best of their 

power. 


Power of regis 
trar to call for 
information or 
explanation. 
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(3) If any such person refuses or neglects to furnish any such 
information or explanation, he shall be liable to a fine not exceeding fifty 
rupees in respect of each offence, and the Court may on the application of 
the registrar and upon notice to the company make an order on the com- 
pany for production of such documents as in its opinion may reasonably 
be required by the registrar for his investigation and allow the registrar 
inspection thereof on such terms and conditions as it thinks fit. 

(4) On receipt of such information or explanation the registrar 
may annex the same to the original document submitted to him ; and 
any additional document so annexed by the registrar shall be subject to 
the like provisions as to inspection and the taking of copies as the ori- 
ginal document is subject. 

(5) If such information or explanation is not furnished within the 
specified time, or if after perusal of such information! or explanation 
the registrar is of opinion that the document in question discloses un- 
satisfactory state of affairs, or that it does not disclose a full and fair 

k statement of the matters to which it purports to relate, the registrar 
shall report in writing the circumstances of the case to the Central 
Government . 

( 6) If it is represented to the registrar in materials 
placed before him by any contributory or creditor that the business 
of a company is carried on in fraud of its creditors or in fraud 
of persons dealing with the company or for a fraudulent purpose, he may 
after giving the company an opportunity of being heard by written order 
call on the company for information or explanation on matters specified in 
the order within such time as he may specify in the order and the 
provisions of sub- sections ( 2), ( 3) and ( 5) of this section shall apply to such 
order . If upon investigation the registrar is satisfied that any represen- 
tation on which he has taken action under this sub- section is frivolus or 
vexatious , he shall disclose the identity of the informant to the 
company. 

(7) The provisions of this section shall apply mut at is mutandis to 
documents which a liquidator is required to file under this Act . 

Inspection and Audit. 

138 . The Central Government may appoint one or more 
competent inspectors to investigate the affairs 
affafrs^^coiTi -° f ot a,1 > r coni Pany and to report thereon in such 
patiy by inspec- manner as the Central Government may direct — 
tors. (i) in the case of a banking company having a share 

capital, on the application of members holding not less 
one-fifth of the shares issued ; 

(ii) in the case of any other company having a share capital, on 

the application of members holding not less than one-tenth 
of the shares issued ; 

(iii) in the case of a company not having a share capital, on the 

application of not less than one-fifth in number of the 
persons on the company’s register of members ; 

(iv) in the case of any company, on a report by the registrar 

under section 137 sub-section (5). 
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139 . An application by members of a company under section 
138 shall be supported by such evidence as the Central Govern- 
ment may require for the purpose of showing 
inspection’tobe that the a PPb*cants have good reason for, and 
supported by are not actuated by malicious motives in, re- 
evideiice. quiring the investigation ; and the Central Govern- 

ment may, before appointing an inspector, require 
the applicants to give security for payment of the costs of 
the inquiry. 


140. (1) 

Inspection of 
books and ex- 
amination of 
officers. 


It shall be the duty of all persons who are or 

have been officers of the company to produce 
to the inspectors all books and documents in 
their custody or power relating to the 

company. 


(2) An inspector may examine on oath any such person 
in relation to its business, and may administer an oath 
accordingly* 


(3) If any person refuses to produce any book or document which 
under this section it is his duty to produce, or to answer any question 
relating to the affairs of the company, he shall be liable to a fine not 
exceeding fifty rupees in respect of each offence. 


141 . (1) On the conclusion of the investigation, the inspec- 
tors shall report their opinion to the Central Government 

and a copy of the report shall be forwarded by 
ruination bow" ^ ie Central Government to the registrar and atio - 
dealt with. //ier copy to the registered office of the com- 

pany, and a further copy shall, at the request 
of the applicants for the investigation, be delivered to 
them. 


(2) The report shall be written or printed, as the Central 
Government directs. 

(3) All the expenses of, and incidental to, the investigation shall 
be defrayed by the applicants unless the Central Government 
directs the same to be paid by the company, which the Central 
Government is hereby authorised to do. 

Provided that the expenses of and incidental to an investigation held 
in pursuance of clause ( iv) of section 138 shall be paid out of the assets of 
the company and shall be recoverable as an arrear of land-revenue. 

(4) The registrar shall keep the copy of the report sent to him with 
the records of the company in his custody. 

141 A. (l ) If from any report made under section 138 it appears to 
the Central Government that any person has been guilty of any offence 

Institution of * n r ^ a ^ on to ^ ie company for which he is 
prosecutions. criminally liable , the Central Government shall refer 
the matter to the Advocate General or the Public 

Prosecutor . 


(2) If the officer to whom the matter is referred considers that the 
case is one in which a prosecution ought to be instituted , he shall cause 
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proceedings to be instituted , and it shall be the duty of all officers and 
agents of the company , past and present (other than the accused in the 
proceedings ) , to give to him all assistance in connection with the prosecution 
which they are reasonably able to give . 


(3) For the purposes of sub-section (2), the expression “agents” in 
relation to a company shall be deemed to include the bankers and legal 
advisers of the company and any persons employed by the company as 
auditors , whether those persons are or are not officers of the 
company . 

( 4 ) Any directory manager or other officer of the company convicted 
as the result of a prosecution initiated under this section shall not without 
the leave of the Court be a director of or in any way whether directly or 
indirectly be concerned in or take part in the management of a company for 
a period of five years from the date of such conviction . 


Power of com- 
pany to appoint 
inspectors. 


142. (1) A company may by a special resolu 
tion appoint inspectors to investigate its affairs. 


(2) Inspectors so appointed shall have the same powers and duties 
as inspectors appointed by the Central Government, exc ept that, instead 
of reporting to the Central Government , they shall leport in such manner 
and to such persons as the company in general meeting may direct. 


(3) All persons who are or have been officers of the company shall 
incur the like penalties in case of refusal to produce any hook or docu- 
ment required to be produced to inspectors so appointed, or to answer 
any question, as they would have incurred if the inspectors had been 
appointed by the Central Government. 

143. A copy of the report of any inspectors appointed under 
this Act, authenticaced by the seal of the company whose affairs they 
have investigated, shall be admissible in any legal 
tors°oVu» ins * >e<> proceeding as evidence of the opinion of the inspectors 
evidence. in relation to any matter contained in the report. 


144. (1 ) No person shall be appointed or act as an auditor of 
any company other than a private company not being the subsidiary 
company of a public company unless he holds 
amf appoi lUrne n t a certificate from the Central Government entitl- 
of auditors. ing him to act as an auditor of companies. 


Provided that a firm whereof all the partners practising in India 
hold such certificates may be appointed by its firm-name to be auditor 
of a companj% and may act in its firm-name. 

(2) The Central Government may, by notification in the official 
Gazette and after previous publication, make rules providing for the 
grant, renewal or cancellation of such certificates and prescribing 
conditions and restrictions for such grant, renewal or cancellation : 

Provided that nothing contained in such rules shall preclude anj r 
person from being granted a certificate merely by reason that he does 
not practise as a public accountant. 
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(2A) In particular, and without prejudice to the generality of the 
foregoing power, such rules may — 

(a) provide for the maintenance of a Register of Accountants 

entitled to apply for, such certificates ; 

(b) prescribe the qualifications for enrolment on the Register 

and the fees therefor ; 

(c) provide for the examination of candidates for enrolment, 

and prescribe the fees to be paid by examinees ; 

(d) prescribe the circumstances in which the name of any 

person may be removed from or restored to the Register ; 

(e) provide for the establishment, constitution and procedure 

of an Indian Accountancy Board, consisting of persons 
representing the interests principally affected or having 
special knowledge of accountancy in India, to advise it 
on all matters of administration relating to accountanc} 7 , 
and to assist it in maintaining the standards of qualifica- 
tion and couduct of persons enrolled on the Register ; 
and 

(f) provide for the establishment, constitution and procedure 

of local accountancy boards at such centres as the 
Central Government may select, to advise it and the Ii'dian 
Accountancy Board on any matter that may be referred 
to them. 

(2B) The holder of a certificate granted under this section shall 
be entitled to be appointed and act as an auditor of companies through- 
out British India. 

(3) Every company shall at each annual general meeting appoint 
an auditor or auditors to hold office until the next annual general 
meeting. 

(4) If an appointment of an auditor is not made at an annual 
general meeting, the Central Government may, on the application of 
any member of the company, appoint an auditor of the company for 
the current year, and fix the remuneration to be paid to him by the 
company for his services. 

(5) The following persons : that is to say, 

(i) a director or officer of the company ; and 

(ii) a partner of such director or officer ; and 

(iii) in the case of a company other than a private company, 

not being the subsidiary company of a public company 
any person in the employment of such director or officer ; 
. and 

(iv) any person indebted to the company shall not be appointed 
auditors of the company and if any person after being appointed auditor 
becomes indebted to the company his appointment shall thereupon be 
terminated . 
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(6) A person, other than a retiring auditor, shall not be capable 
of being appointed auditor at an annual general meeting unless notice 
of an intention to nominate that person to the office of auditor has 
been given by a member of the company to the company not less than 
fourteen days before such annual general meeting, and the company 
shall send a copy of any such notice to the retiring auditor, and shall 
give notice thereof to its members either by advertisement or in any 
other mode allowed by the articles not less than seven days before the 
annual general meeting : 


Provided that, if after notice of the intention to nominate an 
auditor has been given to the company, an annual general meeting is 
called for a date fourteen daj\s or less after the notice has been given, 
the requirements of this section as to time in respect of such a notice 
shall be deemed to have been satisfied, and the notice to be sent or 
given by the compaii 3 T may, instead of being sent or given within the 
time required by this section, be sent or given at the same time as 
the notice of the annual general meeting. 

(7) The first auditors of the company may be appointed by the 
directors before the statutory meeting, and if so appointed shall hold 
office until the first annual general meeting, unless previously removed 
by a resolution of the members of tbe company in general meeting, 
in which case such members at that meeting may appoint auditors. 


(8) The directors may fill any casual vacancy in the office of 
auditor, but while any such vacancy continues, the surviving or continu- 
ing auditor or auditors (if any) may act. 

(9) The remuneration of the auditors of a company shall be fixed 
by the company in general meeting, except that the remuneration of 
any auditors appointed before the statutory meeting, or to fill any 
casual vacancy, may be fixed by the directors. 


145. (1) Every auditor of a company shall have a right of access 
at all times to the books and accounts and vouchers 
of the company, and shall be entitled to require from 
the directors and officers of the company such informa- 
tion and explanation as may be necessary for the perfor- 
mance of the duties of the auditors. 


Powers and 
duties of 
auditors. 


(2) The auditors shall make a report to the members of the 
company on the accounts examined by them, and on every balance-sheet 
and profit and loss account laid before the company in general meeting 
during their tenure of office, and the report shall state : — 

(a) whether or not they have obtained all the information and 

explanations they have required ; and 

( b ) whether or not in their opinion the balance-sheet and the 

profit and loss account referred to in the report are drawn 
up in conformity with the law ; and 

(c) whether or not such balance-sheet exhibits a true and 

correct view of the state of the company’s affairs accor- 
ding to the best of their information and the explanations 
given to them, and as shown by the books of the company ; 
and 
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(d) whether in their opinion books of account have been kept by the 
company as required by section 130 . 

(2 A) Where any of the matters referred to in clauses (a), (b), (c) 
and ( d) of sub-section (2) is answered in the negative or with a qualifica- 
tion, the report shall state the reasen for such answer. 

(3) In the case of a banking company, if the company has branch 
banks beyond the limits of India, it shall be sufficient if the auditor 
is allowed access to such copies of and extracts from the books and 
accounts of any such branch as have been transmitted to the head 
office of the company in British India. 

( 4 ) The auditors of a company shall be entitled to receive notice 
of and to attend any general meeting of the company at which any 
accounts which have been examined or reported on by them are to be laid 
before the company and may make any statement or explanation they 
desire with respect to the accounts . 

(5) If any auditors' report is made which does not comply with the 
requirements of this section , every auditor who is knowingly and wilfully 
a party to the default shall be punishable with fine which may extend to 
one hundred rupees. 


146. (l) Holders of preference shares and debentures of a 
Rights of prefer- co,n l )an >’ s hall have the same right to receive and 
eiice share- inspect the balance-sheets and profit and loss accounts 

holders, etc. as to of the company and the reports of the auditors and 
receipts and ins- other reports as is possessed by the holders of ordinary 
report',' etc shares in the company. 


(2) This section shall not apply to a private company, nor to a 
company registered before the commencement of this Act. 


Provided that in the case of any public company whether registered 
before or after the commencement of this Act the trustees for holders 
of debentures shall have the right conferred by sub-section (/) on 
holders of preference shares and debentures of a company . 


Carrying on business with less than the legal minimum of 

members . 

147. If at any time the number of members of a company is 
reduced, in the case of a private company, below two, or in the case 
Liabilit for aM ' °^ ier company, below seven, and it carries oil 

carrying on busi- business for more than six months while the number 
ness with fewer is so reduced, every person who is a member of the 
than seven or, in company during the time that it so carries on business 

p h rivafe e company, a , fter . ll i ose six . n,onlhs . alld is cognisant of the fact 
two members. that it is carrying on business with fewer than two 
members or seven members, as the case may be, shall 
be severally liable for the payment of the whole debts of the company 
contracted during that time, and may be sued for the same without 
joinder in the suit of any other member. 
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Service and Authentication of Documents . 


Service of docu- 
ments on 
company. 


148. A document may be served on a company 
by leaving it at, or sending it by post to, the registered 
office of the company. 


Service of docu- 
ments on 
registrar. 


149. A document may be served on the registrar 
by sending it to him by post, or delivering it to 
him, or by leaving it for him at his office. 


150. A 

Authentication 
of documents. 


document or proceeding requiring authentication by 
a company may be signed by a director, secretary 
or other authorised officer of the company, and need 
not be under its common seal. 


Application and 
alteration of 
tables and forms, 
and power to 
make rules as to 
prescribed 
matters. 


Tables , Forms and Rules as to prescribed matters . 

151. (l) The forms in the Third Schedule or forms 


as near thereto as circumstances admit shall 
in all matters to which those forms refer. 


be used 


(2) The Central Government may alter any of 
the tables and forms in the First Schedule, so that it 
does not increase the amount of fees payable to the 
registrar in the said Schedule mentioned, and may alter or add to 
the forms in the Third Schedule. 


(3) Any such table or form, when altered, shall be published in 
the official Gazette and on such publication shall have effect as if 
enacted in this Act, but no alteration made by the i 'entral Government 
in Table A in the First Schedule shall affect any company registered 
before the alteration, or repeal, as respects that company, any portion 
of that table. 

(4) In addition to the powers hereinbefore conferred by this 
section, the Central Government may make rules providing for all 
or any matters which by this Act are to be prescribed by its 
authority. 

(5) Every such rule shall be published in the official Gazette , and 
on such publication shall have effect as if enacted in this Act. 


Arbitration and Compromise. 

152 . (1) A company may by written agreement 
refer to arbitration, in accordance with the Indian 
Arbitration Act, 1940. an existing or future difference 
between itself and any other company or person. 

(2) Companies, parties to the arbitration, may delegate to the 
arbitrator power to settle any terms or to determine any matter capable 
of beidg lawfully settled or determined by the companies themselves, 
or by their directors or other managing body. 

(3) The provisions of the Indian Arbitration Act, 1940 shall 
apply to all arbitrations between companies and persons in pursu- 
ance of this Act. 


Power for cotu 
panies to refer 
matters to 
arbitration. 
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153. (1) Where a compromise or arrangement is proposed 
between a company and its creditors or any class of them, or between 


Power to com- 
promise with 
creditors amt 


the company and its members' or any class of them, 
the Court may, on the application in a summary way 
of the company or of any creditor or member of the 


members. company or, in the case of a company being wound 


up, of the liquidator, order a meeting of the creditors 


or class of creditors, or of the members of the company or class of 
members, as the case may be, to be called, held and conducted in such 


manner as the Court directs. 


(2) If a majority in number representing three-fourths in value 
of the creditors or class of creditors, or members or class of members, 
as the case may lie, present either in person or by proxy at the meeting, 
agree to any compromise or arrangement, the compromise or arrange- 
ment shall, if sanctioned by the Court, be binding on all the creditors 
or the class of creditors, or on all the members or class of members, 
as the case may be, and also on the company, or, in the case of a 
company in the course of being wound up, on the liquidator and 
contributories of the company. 

('}) Ait order made under sub-section (2) shall have no effect until 
a certified copy of the order has been filed with the registrar , and a copy of 
every such order shall be annexed to every copy of the memorandum of the 
company issued after the order has been made , or in the case of a company 
not having a memorandum , of every copy so issued of the instrument 
constituting or defining the constitution of the company. 

( I) If a company makes default in complying with sub-section (/>*) 
the company and every officer of the company who is knowingly and wilfully 
in default shall he liable to a fine not exceeding ten rupees for each copy in 
respect of which default is made. 

(Pt) The Court ma\\ at any time after an application has been made 
to it under this section , stay the commencement or continuation of any suit 
or proceeding against a company on such terms as it thinks fit and proper 
until the application is finally disposed of. 

(d) In thi s section the expiession “company'’ means any company 
liable to be wound up under this Act and for the purposes of this section 
unsecured creditors who may have filed suits or obtained decrees shall be 
deemed to he of the same class as othei unsecured creditors. 


(7) An appeal shall lie from any order made by the ( ourt exercis- 
ing original jurisdiction under this section to the authority authorised to 
hear appeals from the decisions of the i ourt. 

153 A. ( 1 ) Where an application is made to the Court under section 
153 for the sanctioning of a compromise or arrangement proposed between 
Provisions for a company and any such persons as arc mentioned in 
facilitating ar- that section , and it is shown to the Court that the com - 
rangeiuents and promise or arrangement has been proposed for the purposes 
compi onuses. of or in connection with a scheme for the reconstruction 

of any company or companies or the amalgamation of any two or more 
companies , and that under the scheme the whole or any part of the 
undertaking or the property of any company concerned in the scheme (in 
this section referred to as a 1 transferor company' ) is to be transferred 
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to attother company ( in this section referred to as * the tramferee company ') 
the Court may, either by the order sanctioning the compromise or arrange - 
ment or by any subsequetU order , make provision for all or any of the 
following matters : — 

(a) the transfer to the transferee company of the whole or any part 
of the undertaking and of the property or liabilities of any 
transferor company ; 

{b) the allotting or appropriation by the transferee company of 
any shares, debentures, policies, or other like interests in that 
company which under the compromise or arrangement are to 
be allotted or appropriated by that company to or for any 
person ; 

( c) the continuation by or against the transferee company of any 
legal proceedings pending by or against any transferor company ; 

(d) the dissolution, without winding up, of any transferor 
company ; 

(e) the provision to be made for any persons who, within such 
time and in sttch manner as the Court directs , dissent from 
the compromise or arrangement ; 

(f) such incidental , consequential and supplemental matters as 
are necessary to secure that the reconstruction or amalgamation 
shall be fully and effectively carried out. 

(2) Where an order under this section provides for the transfer of 
property or liabilities, that property shall , by virtue of the order, be 
transferred to and vest in, and those liabilities shall , by virtue of the order 
be transferred to and become the liabilities of, the transferee company, 
and in the case of any property, if the order so directs, freed from any 
charge which is by virtue of the compromise or arrangement to cease to 
have effect . 

(3) Where an order is made under this section, every company in 
relation to which the order is made shall cause a certified copy 
thereof to be delivered to the registrar for registration within fourteen 
days after the completion of the order , and if default is made in complying 
with this sub-section , the company and every officer of the company who 
is knowingly and wilfully in default shall be liable to a fine not exceeding 
fifty rupees. 

( 4) In this section the expression \ property 1 includes property , rights 
and powers of every description, and the expression liabilities' includes 
duties. 

(5) Notwithstanding the provisions of sub- section (6) of section 153 
the expressin * company ' in this section does not include any company other 
than a company within the meaning of this Act , 

153B. (1) Where a scheme or contract involving the transfer of 
shares or any class of shares in a company (in this section referred to as 
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'the transferor company ’) to another company , whether a 
shares of share- 6 com P an y within the meaning of this Jet or not {in this 
holders dissent- section referred to as the transferee company'), has 
ing from sche- within four months after the making of the offer in that 
mes or contract behalf by the transferee company been approved by the 
approved by holders of not less than three- fourths in value of the shares 
J y ' affected , the transferee company may , at any time within 

two monts after the expiration of the said four months, give notice in 
the prescribed manner to any dissenting shareholder that it desires to 
acquire his shares , and where such a notice is given the transferee 
company shall , unless on an application made by the dissenting shareholder 
within one month from the date on whUa the notice was given the Court 
thinks fit to order otherwise , be entitled and bound to acquire those shares 
on the terms on which under the scheme or contract the shares of the 
approving shareholders are to he transferred to the transferee company. 


Provided that , where any such scheme or contract has been so appro- 
ved at any time before the commencement of the Indian Companies 
XXII of 1 9; W (Amendment) Act, 1930, the ('ourt may by older , on an 

application made to it by the transferee corn/ any within 
two months after the commencement of that Act, authorise notice to be 
given under this section at any time within fourteen days after the making 
of the order, and this section shall apply accordingly, except that the terms 
on which the shares of the dissenting shareholder are to be acquired shall 
be such terms as the Court may by the order direct instead of the terms 
provided by the scheme or contract. 


(2) Where a notice has been given by the transferee company under 
this section and the Court has not, on an application by the dissenting 
shareholder , ordered to the contrary, the transferee company shall, on the 
expiration of one month from the date on which the notice has been given, 
or, if an application to the Court by the dissenting shareholder is then 
pending, after that application has been disposed of, transmit a copy of the 
notice to the transferor company and pay or transfer to the transferor 
company the amount or other consideration representing the price payable 
by the transferee company for the shares which by virtue of this section 
that company is entitled to acquire , and the transferor company shall there- 
upon register the transferee company as the holder of those shares, 

(3 ) Any sums received by the transferor company under this section 
shall be paid into a separate bank account , and any sums and any otherr 
consideration so received shall be held by that company on trust for the 
several persons entitled to the shares in respect of which the said sums or 
other consdcration were respectively received, 

(4) In this section the expression * dissenting shareholder' includes a 
shareholder who has not assented to the scheme or contract and any share- 
holder who has failed or refused to transfer his shares to the transferee 
company in accordance with the scheme or contract . 


Conversion of private company into public company, 

154 . (l) If a company, being a private company, alters its articles 

in such manner that they no longer include the provisions which, under 
Conversion of the provisions of clause (IS) of sub- section (l) of section 2, 
private company are required to be included in the articles of a company in 
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into public order to constitute it a private company , the company , 

company. 0 « Me fta/e o/ Me alteration , cars* /o fee <? private 

company and shall , within a period of fourteen days after the said date 
file with the registrar a prospectus or a statement in lieu of prospectus 
in the form and containing the particulars set out in the form marked II 
in the Second Schedule . 

(2) If default is made in complying with sub-section (l) of this 
section , the company and every officer of the company who is knowingly 
and toil fully in default shall be liable to a fine not exceeding five hundred 
rupees . 

(d) Where the articles of a company include the provisions aforesaid 
but default is made in complying with any of those provisions , the 
company shall cease to be entitled to the privileges and exemptions 
conferred on private companies under the provisions contained in this 
Act , and thereupon the provisions of this Act shall apply to the company 
as if it were not a private company : 

Provided that the ('ourt, on being satisfied that the failure to comply 
with the conditions was accidental or due to inadx'ertcnce or to some 
other sufficient cause , or that on other grounds it is just and equitable 
to grant relief , may on the application of the company or any other person 
interested and on such terms and conditions as seem to the Court just 
and expedient , order that the company be relieved from such consequences 
as aforesaid . 


PART V 

Winding up 

Preliminary . 

r . . 155. (l) Tlie winding tip of n company tnav be 

Mode of winding 

up. 

0) by the Court ; or 
(ii) voluntary ; or 

(iii) subject to the supervision of the Court. 

(2) The provisions of this Act wiih respect to winding up apply, 
unless the contraiy appears, to the winding it]) of a company in anv of 
those modes. 

( ontributorics. 

156. (l) In the event of a company being wound up, everv present 
and past member shall, subject to the provisions of this section be 

Liability as con- ,iab,e to ™" lri ^ ,te the assets of the company to 

tributories of a . n nmolnit s,lfficieIIt *or payment of its debts and 
present and past liabilities and the costs, charges and expenses of the 
members. winding up, and for the adjustment of the contributories 

... , among themselves, with the qualifications following 

(that is to say) ** 
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(i) a past member shall not be liable to contribute if he has 
ceased to be a member for one year or upwards before 
the commencement of the winding up ; 

(ii) a past member shall not be liable to contribute in respect 
of any debt, or liability of the company contracted after 
he ceased to he a member ; 

(iii) a past member shall not be liable to contribute unless it 

appears to the Court that the existing members are unable 
to satisfy the contributions required to be made by them 
in pursuance of this Act ; 

(iv) in the case of a company limited by shares, no contribution 

shall be required from any meml>ei exceeding the amount 
(if any) unpaid on the shares in respect to which he is 
liable as a present or past member ; 

(v) in the case of a company limited by guarantee, no contribu- 

tion shall be required from any member exceeding the 
amount undei taken to be contributed by him to the 
assets of the company in the event of its l>eing wound up ; 

(vi) nothing in this Act shall invalidate any provision contained 

in am policy of insurance or other contract where by 
the liability of individual members on the policy or 
contract is restricted, or where b\ the funds of the 
company are alone made liable in respect ol the policy 
01 contract : 

(vii/ a sum due t<? any member of a company in his character 
of a membei , b\ way of dividends, piofits or otherwise, 
shall not be deemed to be a debt of the company payable 
to that member in a case of competition between himself 
and any other creditor not a member ol the company ; 
but anv such sum may be taken into account for the 
purpose of the final adjustments ot the rights of the con- 
Uibutories among themselves. 

(2) In the winding up of a company limited by guarantee which 
has a share capital, even member of the company shall be liable, in 
addition to the amount undertaken to be contributed by him to the 
assets of the company in the event ot its being wound up. to contribute 
to the extent of a n \ sums unpaid on any shares held by him. 

157 . In the winding up of a limited coni] ati\ any director 
whether past or present, whose liability is in pursuance ol this Act, 
unlimited, shall, in addition to his liability (if any) to 
tiIrVlliusI* liabb contribute as an ordinal} member, he liable to make 
lity is iMilimittMb a further contribution as if he were at the commence- 
ment of the winding up a member of an unlimited 

company : 

Provided that — 

(i) a past director shall not be liable to make such further 
contribution if he has ceased to hold office for a year or 
upwards before the commencement of the winding up ; 



88 


INDIAN COMP A NIKS ACT 


f Sec. 161 


(ii) a past director shall not he liable to make such further 
contribution in respect of any debt or liability of the 
company contracted after he ceased to hold office ; 


(iiil subject to the articles a director shall not be liable to make 
such further contribution unless the Court deems it 
necessary to require that contribution in order to satisfy 
the debts and liabilities of the company, and the costs, 
charges and expenses of the winding up. 


158. The term “contributory” means every person liable to 
contribute to the assets of a company in the event of its being wound 
up, and, in all proceedings for determining and in all 
Meaning of proceedings prior to the final determination of t lie 

contributory. persons who are to be deemed contributories, includes 
any person alleged to be a contributory. 


Nature of liabi- 
lity of contribu- 
tory. 


159. (V The liability of a contributory shall create 
a debt payable at the time specified in the calls made on 
him by the liquidator . 


(2) No claim founded on the liabilitv of a conti ibutorv shall 
be cognizable by any Court of Small Causes sitting outside the 
Presidency-towns. 


160. (l) If a contributory dies either befoie or after lie has 
been placed on the list of contributories, his legal lepiesentati ves and 
Contributories his heirs shall be liable in a due course of adminis- 
in case of death {ration to contribute to the assets of the compam in 
of member discharge of his liability and shall he emit t ibutot ies 

accordingly. 

(2) If the legal representatives or heii s make default in pav- 
ing any money ordered to be paid by them, proceedings may be taken 
for administering the propel ty of the deceased contributory, whether 
moveable or immoveable, or both, and of compelling payment theieout 
of the money due. 


fJ) For the pm poses of this section the snrx'iving coparceners of a 
contributory n'ho is a member of a Hindu joint family governed by the 
Mitakshara School of Hindu Laxc shall be deemed to be his legal re- 
presentatives and heirs. 


Contributories in 
case ot insol ven 
cy of member. 


161. If a contributory is adjudged insolvent either 
before or aftei he has been placed on the list of con- 
l! ibutot ies, then 


(1) his assignees shall repiesent him for all the purposes of 

the winding up, and shall he contributories accordingly, 
and itiav be called on to admit to proof against the estate 
of the insolvent, or otherwise to allow to he paid out of 
his assets in due course of law, any money due from the 
insolvent in respect of his liability to contribute to the 
assets of the company ; and 

(2) there may be proved against the estate of the insolvent the 

estimated value of his liability to future calls as well as 
calls already made. 
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Winding up by Court 

162 . A company may be wound up by the Court — 

t 

(i) if the company has by special resolution 
resolved that the company be wound up 
by the Court ; 

(ii) if default is made in filing the statutory leport or in holding 
the statutory meeting ; 

(iii) if the company does not commence its business within a 

year from its incorporation, or suspends its business for 
a whole >ear ; 

(iv) if the numbei of members is reduced, in the case of a 

private company, below two or, in the case of any other 
company, below seven ; 

(v) if the company is unable to pay its debts ; 

(vi) if the Court is of opinion that it is just and equitable that 
the company should be wound up. 

163 . (n A company shall be deemed to be unable 
Company whtMi to par its debts — 

(teemed uiMltlr 

to pay its lit-hts. >D il a creditor, by assignment or otherwise, to 

whom the company is indebted in a sum 

exceeding five hundred rupees then due, has served on 

the company, b\ causing the same to he delivered by register- 
ed f>ost oi ot he revise at its registered office, a demand 

under his hand requiring the company to pay the sum 
so due and the company lias for three weeks thereafter 
neglected to pay the sum, or to secure or compound for 
it to the leasotiahle satisfaction of the creditor ; or 

(ii * if execution or other process issued oil a decree or order of 

any Court in favour of a creditor of the company’ is 

let limed unsatisfied in whole or in part ; or 

tiii) jf it is proved to the satisfaction of the Court that the 
company is unable to pay its debts, and, in determining 

whether a company is unable to pay its d«?bts. I lie Court 

shall take into account the contingent and prospective 

liabilities ot the company. 

(J) The demand referred to in clause (/I of sub- section (?) shall be 
deemed to have been duly given under the hand of the creditor if it is 
signed by an agent or legal adviser duly authorised on his behalf , or in 
tJie case of a firm if it is signed by such agent or by a legal adviser or any 
one member of the firm on behalf of the firm. 

164 . Where the High Court makes an order for winding up a 
company under this Act, it may', if it thinks fit, diiect all subsequent 
. proceedings to be had in a District Court : and there- 
to* ref ^ u l >on Sl, °h District Court shall, for the pm pose of 

ftmrict Conn. winding up the company', be deemed to be ‘’the Court” 

within the meaning of this Act, and shall have, for the 


C ire inns fauces in 
which company 
may be wouiul 
up by Court. 
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purposes of such winding up, all the jurisdiction and powers of the 
High Court. 


165. If during the progress of a winding up in a District Court 
it is made to appear to the High Court that the same 
Transfer of wind- cou j d more conveniently prosecuted in any other 

District Court 1 to District Court having jurisdiction to wind np companies, 
another. the High Court may transfer the same to such other 

Court, and thereupon the winding up shall proceed in 
such other District Comt. 


166. An application to the Court for the winding up of a 
company shall be by petition presented, subject to the provisions 
of this section, either by the company, or by any 
Provisions as to cred j tor or creditors (including any contingent or 
winding up*! 01 Prospective creditor or creditors), contributory or 
contributories, or by all or any ot those patties, together 
or separately, or by the registrar : 

Provided that — 


(a) a contributory shall not be entitled to present a petition for 
winding up a company unless- 

(i) either the number of members is reduced, in the case ot a 
private coinpain, below two, or, in the case ot any other 
company, below seven ; or 

(ii) the shares in u-spect of which he is n contributory or some 
of them either were originally allotted to him or have 
been held 1>\ him, and registered in his name, for at 
least six months during the eighteen months bef'oie 
the commencement ot the winding up, oi have devolved 
on him through the death of a lormer holder : 


(a a) the re^'strar shall not he entitled to present a petition of 
winding tip a company ~ 

(/) except on the grQintd that from the financial condition of the 
company as disclosed in its balance-sheet or from the repot t 
of an inspector appointed under section / ><X it appears that 
flic company is unable to pay its debts , and 

(ii) unless the previous sanctum of the * entral ( lovcrnment has been 
obtained to the presentation of the petition : 

J bonded that no such sanction shall be given unless the company hits 
fiist been affotded an opportunity of being heard. 

(b) a petition for winding up a company on the ground of 

default in tiling the statutory report oi in holding the 
statutory meeting shall not be piesented by any person 
except a shareholder, nor before the expiiation of four- 
teen days after the last day on which the meeting ought 
to have been held ; 

(c) the Court shall not give a hearing to a petition for winding 

up a company by a contingent or prospective creditor until 
such security foi costs has been given as the Court thinks 
reasonable and until a prima facie case for winding up has 
been established to the satisfaction of the Court. 

167. Ail order for winding up a company shall operate in favour 
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Effect of wind- 
ing up order. 


of all the creditors and of all the contributories of the 
company as if made on the joint petition of a creditor 
and of a contributory. 


168. A winding up of a company by the Court shall be 
deemed to commence at the time of the presentation of 

ofTindfog up by U,e ,,etiti<m for the windin « "V- 

Court 


169. The Court may, at any time after the presentation of the 
petition for winding up a company under this Act, and 
injunction Krant before making an order for winding up the company, 
upon the application of the company or of any creditor 
or contributory of the company, restrain further proceed- 
ings in any suit or proceeding against the company, upon such terms 
as the Court thinks fit. 


170. (1) On hearing t lie petition the Court may dismiss it with or 
without costs, or adjourn the hearing conditionally or 
Powers of Court unconditionally, or make anv interim order or any other 
petition order that it deems just, but the Court shall not refuse 

to make a winding up order on the ground only that 
the assets of the company have been mortgaged to an amount equal to 
or in excess of those assets, or that the company has no assets. 

(21 Where the petition is presented oil the ground of default in 
filing the statutory report or in holding the statutory meeting, the Court 
mav order the costs to be paid bv any persons who, in the opinion of 
the Court, are responsible for the default. 


(>) Where the Court makes an order for the winding up of a 
company it shall , except where a liquidator is appointed simultaneously , 
forthwith cause intimation thereof to he sent to the official receiver. 


Suits stayed <*n 
winding up 
order. 


171. When a winding up order has been made ora provisional 
liquidator has been appointed no suit or other legal 
pioceeding shall be proceeded with or commenced 7 
against the company except by leave of the Court, and 
subject to such terms as the Court may impose. 

171A. (7) For the purposes of this Act , so far as it relates to the 
winding up companies by the Court , the term official receiver means the 
Vacancy in the official receiver attached to the Court , or, if there is no 
office of liquida- such official receiver then such person as the Central 
to1 ( f over tint ent may , by notification in the official Gazette 

appoint for the purpose. 


(2) On the making of a winding up order , the official receiver shall 
become the official liquidator of the company and shall continue to act as 
such until his further continuance is terminated by an order of the 
Court . 


(A) The official receiver shall as such official liquidator forthwith 
take into his custody and control all the books , documents and the assets 

of the company . 

(4) The official receiver shall be entitled to such remuneration as 
the Court shall fix. 

172. (/) On the making of a winding up order it shall be the duty 
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Copy of winding °f the petitioner in the winding up proceedings and of 
up order to be the company to file with the registrar a copy of the order 

fiied with within a month from the date of the making of the 

registrar. on fa r . 

(2) On the filing of a copy of a winding up order, the registrar 
shall make a minute thereof in his books relating to the company, and 
shall notify in the official Gazette that such an order has been made. 

(3) Such order shall be deemed to be notice of discharge to the 
servants of the company, except when the business of the company is 
continued. 

173. The Court may at any time after an older for winding up, on 

the application of any creditor or contributory, and on 
to°sta r windin' 1 P ro °t satisfaction of the Court that all proceed- 

' ings in relation to the winding up ought to be stayed, 
make an order staying the proceedings, either altogether 
or for a limited time, on such terms and conditions as the Coart 
thinks fit. 

174. The Court may, as to all matters relating to a winding up, have 

regard to the wishes of the creditors or contributories 
regardTow^shes as P rwVe< l to *»>’ any sufficient evidence, 
of creditors or 
contributories. 


Official IJqu idators . 

175. (1) Foi the purpose of conducting the proceedings in winding 
up a company and performing such duties in reference 
Appointnient of thereto as the Court may impose, the Court mav appoint 
a person oi persons other than the official receiver to be 
called an official liquidator oi official liquidators. 

(2) The Coint may make such an appointment provisionally at any 
time after the presentation of a pet it ion and before the making of an 
order for winding up but shall before making any such appointment give 
notice to the company, unless for reasons to be recorded it thinks fit to 
dispense with notice. 

(3) If more persons than one are appointed to the office of official 
liquidator, the Court shall declare whet tier any act by this Act required 
or authorised to be done by the official liquidator is to be done by all or 
any one or more of such persons. 

(4) The Court ma\ deteimiue whether any, and what, security is 
to be given by any official liquidator on his appointment. 

(5) The acts of an official liquidatoi shall be valid notwithstanding 
any defect that may aftei wards be discovered in his appointment: 
Provided that nothing in this sub-section shall be deemed to give 
validity to acts done by ap official liquidator after his appointment has 
been shown to be invalid. 

(6) A receiver shall not be appointed of assets in the hands of an 
official liquidator. 

Resi nations 176 (1 } Any official liquidator may resign or be 

removals, filling removed by the Court on due cause shown, 
up vacancies 
and compen- 
sation. 
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(2) Any vacancy in the office of an official liquidator appointed 
by the Court shall be filled up by the Court and until the vacancy is so 
filled up the official receiver shall be and act as the official liquidator . 

(3) There shall he paid to the official liquidator such salary or 
remuneration by way of percentage or otherwise, as the Court may 
direct ; and, it more liquidators than one are appointed, such remunera- 
tion shall be distributed amongst them in such proportions as the 

Court directs. 


177. The official liquidator shall be described by the style of the 
official liquidator of the particular company in respect 
Of which he is appointed, and not by his individual 
name. 


Official liqui 
da tor. 


177A. (/) Where the ( ourt has made a winding up order or 
appointed an official liquidator provisionally , there shall , unless the 
Statement of Court thinks fit to order otherwise and so orders , be 
affairs to be made made out and submitted to the official liquidator a state - 
to the liquator. mcn f cts to the affairs of the company verified by an 
affidavit and containing the following particulars, namely : — 


(a) ths assets of the company , stating separately the cash balance 
in hand and at the bank , if any ; 

( b i the debts and liabilities ; 

(d the names , residences and occupations of the creditors stating 
separated y the amount of secured debts and unsecured debts , 
and in the c use of secured debts particular s of the securities , 
their value and the dates when they were given ; 

(d) the debts due to the company and the names, residences and 
oct u pat ions of the persons from whom they are due and the 
amount likely to be realised therefrom. 

( 2 ) The statement shall be submitted and verified by one or more of 
the persons who tire at the relevant date the directors and by the person 
who is at that date the secretary, manager or other chief officer of the 
company , or by such of the per sons hereinafter in this sub-section men- 
tioned as the official liquidator , subject to the direction of the Court , may 
require to submit and verify the statement . that is to say, persons — 

(a) who arc or have been directors or officers of the 
company ; 

{ht who have taken part in the formation of the company at any 
time within one year before the relevant date : 

(c) who are in the employment of the company, or have been in 

the employment of the company within the said year, and 
are in the opinion of the official liquidator capable of giving 
the information required ; 

(d) who are or have been within the said year officers of or in the 

employment of a company, which is , or within the said year 
was, an officer of the company to which the statement relates . 

( ff) The statement shall be submitted within twenty-one days from 
the relevant date , or within such extended time as ths official liquidator or 
the Court may for special reasons appoint. 

(4) Any person making or concurring in making the statement and 
affidavit required by this seciton shall be allowed, and shall be paid by the 
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official liquidator or provisional liquidator , as case may be , owf o/ 
assess of the company , s«c/i cosfs expenses incurred in and about the 
preparation and making of the statement and affidavit as the official 
liquidator may consider reasonable , subject to nn appeal to the Court . 

If any person, without reasonable excuse , knowingly and wilfully 
makes default in complying with the requirements of this section , he shall 
be liable to a fine not exceeding one hundred rupees for every day during 
which the default continues . 

(6) Any person stating himself i n writing to be a creditor or contri- 
butory of the company shall be entitled by himself or by his agent at all- 
reasonable times , on payment of the prescribed fee , to inspect the statement 
submitted in pursuance of this section, and to a copy thereof or extract 


therefrom . 


(7) Any Per sou untruthfully so stating himself to be a creditor or 
contributory shall be guilty of an offence under section 182 of the Indian 
Penal Code and shall , on the application of the liquidator or of the official 
receiver , be punishable accordingly. 


( 8) In this section the expression u the relevant date', means , in a 
case where a provisional liquidator is appointed , the date of his appoint- 
ment, and , in a case where no such appointment is made , the date of the 
winding up order. 


177B. (!) In a case where a winding up order is made, the official 
liquidator shall, as soon as practicable after receipt of the statement to be 
submitted under section 177 A, and not later than four, or 
with the leave of the r ourt , six months from the date of 
the order , or in a case where the Court orders that no 
statement shall be submitted, as soon as practicable after the date of the 
order , submit a preliminary report to the Court ~ 


Statement by 
liquidator* 


(a) as to the amount of capital issued, subsribed , and paid up, 

and the estimated amount of assets and liabilities, giving 
separately undei the heading of assets particulars op- 

(i) cash a fid negotiable securities ; 

(ii) debts due from contributories ; 

(Hi) debts due to and securities, if any, available to the company ; 

(ir) moveable and immoveable properties belonging to the 
company : 

(t>) unpaid calls ; and 

(b) if the company has failed, as to the causes of the failure ; 

and 

{c) whether in his opinion further inquiry is desirable as to any 
matter relating to the promotion, formation or failure of the 
company, or the conduct of the business thereof. 


( 2) The official liquidator may also, if he thinks fit, make a further 
report, or further reports, stating the manner in which the company was 
formed and whether in his opinion any fraud has been committed by any 
person in its promotion or formation , or by any director or other officer of 
the company in relation to the company since the formation thereof, and 
any other matter which in his opinion it is desirable to bring to the notice 
of the Court . 
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178. (l) The official liquidator whether appointed provisionally 
or not shall take into his custody, or under his control, 
Custody of com- a jj tbe p ropel t y , effects and actionable claims to which 
pany a property. ^ company jg Qr appears to be entitled. 

( 2) All the property and effects of the company shall he deemed to 
he in the custody of the Court as from the date of the order for the winding 
up of the company « 

178A (1 ) The official liquidator shall within a month from the 
date of the order for the winding up of a company convetie a meeting of 
Committee of the creditors of the company (as ascertained from the 

Inspection in books and documents of the company) for the purpose of 

compulsory determining whether or not a committee of inspection 

wim mg up. shall he appointed to act with the liquidator , and who are 

to he members of the committee , if appointed . 

(2) The official liquidator shall within a week from the date of the 
creditors meeting conx>ene a meeting of the contributories to consider the 
decision of the creditors and to accept the same with or without modi- 
fications, , 

(3) If the contributories do not accept the decision of the creditors 
in its entirety , it shall he the duty of the official liquidator to apply to the 
Court for directions as to whether there shall be a committee of inspection 
and , if so, what shall he the composition of the committee , and who shall 
he members thereof. 

( d) A committee of inspection appointed under this section shall 
consist of not more than txcelve members being creditors and contributories 
of the company or persons holding general or special powers of attorney 
from creditors or contributories in such proportions as may be agreed 
on by the meetings of creditors and contributories or as, in . case 
of difference , may be determined by the (ourt. 

(5) The committee of inspection shall have the right to inspect the 
accounts of the official liquidator at all reasonable times . 

(6) The committee shall meet at such times as they may from lime 
to time appoint, and, failing such appointment , at least once a month , 
and the liquidator or any member of the committee may also call a meeting 
of the committee as and when he thinks necessary . 

(7) The committee may act by a majority of their members present 
at a meeting, but shall not act unless a majority of the committee are 
present . 

(8) A member of^ the committee may resign by notice in writing 
signed by him and delivered to the liquidator . 

(.9) If a member of the committee becomes bankrupt, or compounds 
or arranges with his creditors, or is absent from five consecutive meetings 
of the committee without the leave of those members who together with 
himself represent the creditors or contributories , as the case may be , his 
office shall thereupon become vacant . 

(10) A member of the committee may be removed by an ordinary 
resolution at a meeting of creditors if he represents creditors , or of con- 
tributories $ if he represents contributories of which seven days' notics has 
been given, stating the object of the meeting • 
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(if) On a vacancy occuring in the committee the liquidator shall 
forthwith summon a meeting of creditors or of contributor ies f as the case 
may require, to fill the vacancy , and the meeting may, by resolution, re* 
appoint the same or appoint another creditor or contributory to fill the 
vacancy. 

(12) The continuing members of the committee ; ■ if not less than two , 
may act notwithstanding any vacancy in the committee . 

179. The official liquidator shall have power, with 

Powers of official ^ ie 8atlc tion of the Court, to do the following things : — 
liquidator. ’ 

(a) to institute or defend any suit or prosecution, or other 

legal proceeding, civil or criminal, in the name and on 
behalf of the company ; 

( b ) to carry on the business of the company so far ns may be 

necessary for the beneficial winding tip of the same ; 

(c) to sell the immoveable and moveable property of the company 

by public auction or private contract, with power to trans- 
fer the whole thereof to any person or company, or to sell 
the same in parcels ; 

(d) to do all acts and to execute, in the name and 011 behalf of 

the company, all deeds, receipts, and other documents, and 
for that purpose to use, when necessary, the company's 
seal ; 

(c) to prove, rank and claim in the insolvency of any contribu- 
tory, for any balance against his estate 1 , and to receive 
dividends in the insolvency, in respect of that balance, ns 
a separate debt due from the insolvent, and rateably with 
f hc other separate creditors ; 

(/) to draw, accept, make and indorse any bill of exchange, 
bundi or promissory note in the name and on behalf of 
the company, with the same effect with respect to the 
liability of the company as if the bill, hundi, or note had 
been drawn, accepted, made or indorsed 1>> or on behalf 
of the company in the course of its business ; 

(g) to raise on the security of the assets of the company any 

money requisite ; 

( h ) to take out, in his official name, letters of administration to 

anv deceased contributory, and to do in his official name 
any other act necessary for obtaining payment of any 
money due from a contributory or his estate which cannot 
be conveniently done in the name of the company : and in 
all such cases the money due shall, for the purpose of 
enabling the liquidator to take out the letters of adminis- 
tration or recover the monev, be deemed to be due to the 
liquidator himself : Provided that nothing herein em- 
powered shall he deemed to affect the rights, duties and 
privileges of any Administrator General. 

(i) to do all such other things as may be necessary for winding 

up the affairs of the company and distributing its assets. 
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180 . The Court may provide by any order that the official liquidator 


Discretion of 
official liquida- 
tor. 


may exeicise any of the above powers without the 
sanction or intervention of the Court, and, where, an 
official liquidator is provisionally appointed, may limit 


and restrict his powers by the order appointing him. 


181 . The official liquidator may, with the sanction of the Court, 


. . appoint an advocate, attorney or pleader entitled to 

l egal* ass^sUiii c e appear before the Coin t to assist him in the performance 
to official liqui- of his duties : Provided that, where the official liquids- 
dator. tor is an attorney, lie shall not appoint his partner, 

unless the latter consents to act without remuneration. 


1J82. (l) The official liquidator of a company which is being wound 


.liquidator to 
keep books con- 
taining proceed- 
ings of meetings 
and to submit 
account of his 
receipts to 
Court. 


up by the Court shall keep, in manner prescribed, proper 
books in which he shall cause to be made entries or 
minutes of pioeeedings at meetings, ami of such other 
matters as may be pi escribed, and any creditor or con- 
tributory may subject to the control of the Court, per- 
sonally or by his agent inspect any such books. 


(2) livery official liquidator shall , at such times as may be prescribed 
but not less than twice in each year during his tenure of office , present to 
the ( hurt an account of his receipts and payments as such liquidator ♦ 

(o) The account shall be in the prescribed form , shall be made in 
duplicate , and shall be raided by a declaration in the prescribed form. 

( !) The 1 'our t shall cause the account to be audited in such manner 
as it thinks tit and for the purpose oj the audit the liquidator shall furnish 
the Court with such mm hers and information as the t'ourt may require , 
and the Court may at any time require the production of and inspect any 
books or accounts kept by the liquidator . 

When the account has been audited , one copy thereof shall be filed 
and kept by the Court , and the other copy shall he delii'cred to the registrar 
for filing, and each copy shall be open to the inspection of any creditor , or 
of any person interested. 

183 . ( 1 ) Subject to the provisions of this Act the official liquidator 


Exercise and 
control of liqui- 
dator's power. 


of a company which is being wound lip by the Court 
shall, in the administiation of the assets of the company 
and in the distribution thereof among its creditors, have 
regard to any directions that may be given by lesolution 


of the creditors or contributories at anv general meeting or by the 


committee of inspection , and any diieetiotis given by the creditors or 


contributories at any tenet al meeting shall in < ate of conflict be deemed 


to override any directions given by the committee, of inspection. 


(2) The olfieial liquidator may summon general meetings of the 
creditors or contributories for the purpose of asceitaining their wishes, 
and it shall be his duty to summon meetings at such times as the 
creditors or contributories, by resolution, may diiect, or whenever 
requested in writing to do so by one-tenth in value of the creditors or 
contributories, as the case may be. 

(3) The official liquidator may apply to the Court in manner pres- 
cribed for directions in relation to any particular matter arising in the 
winding up. 
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(4) Subject to the provisions of this Act, the official liquidator shall 
use his own discretion in the administration of the assets of the com- 
pany and in the distribution thereof among the creditors. 

(5) If any person is aggrieved by any act or decision of the official 
liquidator, that person may apply to the Court, and the Court may con- 
firm, reverse or modify the act or decision complained of, and make 
such order as it thinks just in the circumstances. 


Ordinary Powers of Court . 

184. (1) As soon as may be after making a winding up order, the 

Q Court shall settle a list of contributories, with power 

list of emit ribu- to rectify the register of members in all cases where 
tories and appli- rectification is required in pursuance of this Act, and 
cation of assets, shall cause the assets of the company to be collected 

and applied in discharge of its liabilities. 

(2) In settling the list of contributories, the Court shall distinguish 
between persons who are contributories in their own right and persons 
who are contributories as being lepresentatives of or liable for the 
debts of others. 

185. The Court may, at any time after making a winding up order, 

require any contributory for the time being settled on 
delTver>°of e<1Ulre l * ie ^ st °* contributories and any trustee, receiver, 
property. banker, agent, or officer of the company to pay, deliver, 

surrender or transfer forthwith, <>r within such time as 
the Court directs, to the official liquidator any money, property or 
documents ill his hands to which the company is prim a facie entitled. 

186. (1) The Court may, at any time after making a winding up 

order, make an order on any contributory foi the time 
payment 0 ofdebts settled on the list of contributories to pay, in 

by contributory, manner directed by the order, any money due from him 
or from the estate of the person whom he represents to 
the company exclusive of any money payable by him or the estate by 
virtue of any call in pursuance of this Act. 

(2) The Court in making such an older may, in the case of an 
unlimited company allow to the contributory by way of set-off any 
money due to him or to the estate which he represents from the com- 
pany on any independent dealing or contract with the company, but 
not any money due to him as a member of the company in respect of any 
dividend or profit ; and mav, in the case of a limited company, make to 
any director whose liability is unlimited or to liis estate the like 
allowance : 


Provided that, in the case of any company, whether limited or 
unlimited, when all the creditors are paid in full, any money due on 
any account whatever to a contributory from the company may be 
allowed to him by way of set-off against any subsequent call. 


187. (1) 

Power of Court 
to make calls. 


The Court may, at any time after making a winding up 
order, and either before or after it has ascertained the 
sufficiency of the assets of the company, make calls on 
and order payment thereof by all or any of the contribu- 
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tories for the time being settled on the list of the contributories to the 
extent of their liability, for payment of any money which the Court 
considers necessary to satisfy the debts and liabilities of the company, 
and the costs, charges and expenses of winding up, and for the adjust- 
ment of the rights of the contributories among themselves. 

(2) In making the call the Court may take into consideration the 
probability that some of the contributories may partly or wholly fail to 
pay the call. 

188. The Court may order any contributory, purchaser or other 
person from whom money is due to the company to pa} f 
sanie into the account of the official liquidator 
bank. in any scheduled hank as defined in clause (e) of section 2 

of the Reserve Bank of India Act 1934 instead of to the 
official liquidator, and any such order may be enforced in the same 
manner as if it had directed payment to the official liquidator. 


189. 

Regulation of 
account with 
Court. 


All moneys, bills, hundis, notes and other securities paid 
and delivered into the Bank where the liquidator of the 
Company may hai'e his account in the event of a 
company being wound lip by the Court, shall be subject 
in all respects to the orders of the Court. 


190. <1 ) An order made by the Court on a contributory shall 
(subject to any right of appeal) be conclusive evidence 
bu tor v° coik* 1 u - " l * le wonev, if any, thereby appearing to be due 

sive evidence. or ordered to be paid is due. 


(2) All other peitiuent matters stated in the order shall be 
taken to be truly stated as against all persons, and in all proceedings 
whatsoever. 


191. The Court may fix a time or times within which creditors 
aie to prove their debts or claims, or to be excluded 

Power to exclude f r()lll t ] le benefit of anv distribution made before 
ci editors not pro- ... , 

ving in time. those debts are proved. 


192. The Court shall adjust the rights of the contributories 
among themselves, and distribute any surplus among 

Adjustment of t he persons entitled thereto, 

rights of con- 1 

tributaries. 


193. The Court may, in the event of the assets being in- 
sufficient to satisfy the liabilities, make an order as to 
to OIfler the payment out of the assets of the costs, charges 
and expenses incurred in the winding up in such order 
of priority ns the Court thinks just. 


194. (1) When the affairs of a company have been completely 
wound up, the Court shall make an order, that the 
company be dissolved from the date of the order, and 
the company shall l>e dissolved accordingly. 


Dissolution of 
company. 


(2) The order shall be reported within fifteen days of the 
making thereof by the official liquidator to the registrar, who shall 
make in his hooks a minute of the dissolution of the company. 
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(3) If the official liquidator makes default in complying 
with the requirements of this section, he shall be liable to a fine not 
exceeding fifty rupees for every day during which he is in default. 


Extraordinary Powers of Court. 


195. (l) The Court may, after it has made a winding up order, 
summon before it any officer of the company or person 
Power to known or suspected to have in his possession any pro- 

s It ec t e <^of S ° nS P ert > r company, or supposed to be indebted to the 

having property company, or any person whom the Court deems capable 
of company. - of giving information concerning the trade, dealings, 
affairs or property of the company. 


(2) The Court may examine him on oath concerning the same, 
either by word of mouth or on written interrogatories, and may reduce 
his answers to writing and require him to sign them. 


(3) The Court may require him to produce any documents in his 
custody or power relating to the company ; but, where he claims any 
lien on documents produced by him, the production shall be without 
prejudice to that lien, and the Court shall have jurisdiction in the wind- 
ing up to determine all questions relating to that lien. 


(4) If any person so summoned, after being tendered a reasonable 
sum for his expenses, refuses to come before the Court at the time 
appointed, not having a lawful impediment (made known to the Con it at 
the time of its sitting, and allowed by it), the Comt ma> cause him to be 
apprehended and brought before the Court for examination. 


196. (1) When an order has been made for winding up a company 
by the Court, and the official liquidator has applied to the Court stating 
that in his opinion a fraud has been committed by any 
person in the promotion or formation of the company or 
by any director or other officer of the company, in rela- 
tion to the company since its formation, the Court may, 
after consideration of the application, direct that any 
person who has taken any part in the promotion or for- 
mation of the company, or has been a director, manager or other officer 
of the company shall attend before the Court on a day appointed by the 
Court for that purpose, and be publicly examined as to the promotion or 
formation or the conduct of the business of the company, or as to his 
conduct and dealings as director, manager or other officer thereof. 


Power to order 
public exami- 
nation of promo 
ters, directors, 
etc. 


(2) The official liquidator shall take part in the examination, and 
for that purpose may, if speciallv authorised by the Court in that behalf, 
employ such legal assistance as may be sanctioned bv the Court. 

(3) Any creditor or contributory may also take part in the exami- 
nation either personally or by any person entitled to appear before 
the Court. 


(4) The Court may put such questions to the person examined 
as the Court thinks fit. 

(5) The person examined shall be examined on oath, and shall 
answer all such questions as the Court may put or allow to be 
put to him. 
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(6) A person ordered to be examined under this section may at his 
own cost employ any person entitled to appear before the Court, who 
shall be at liberty to put to him such questions as the Court i\iay deem 
just for the purpose of enabling him to explain or qualify any answer 
given by him. Provided that if he is, in the opinion of the Court, excul- 
pated from any charges made or suggested against him, the Court may 
allow him such costs as in its discretion it may think fit. 

(7) Notes of the examination shall be taken down in writing, and 
shall be read over to or by, and signed by. the person examined, and may 
thereafter be used in evidence against him in civil proceedings, and shall 
be open to the inspection of any ci editor or contributory at all reason- 
able times. 

(8) The Court may, if it thinks fit, adjourn the examination 
from time to time. 

(9) An examination under this section may, if the Court so 
directs, and subject to any rules in this behalf, be held before any 
District Judge or before any officer of the High Court, being an official 
referee, master, registrar or deputy registrar, and the powers of the 
Court under this section ns to the conduct of the examination, but not 
as to costs, may be exeicised by the person before whom the examina- 
tion is held. 


197. The Court, at any time either before or after making a wind- 
ing up order on pi oof of probable cause for believing that a contribu- 
toiy is about to quit British India or otheiwise to abscond, or to remove 

or conceal any of his propeity, for the purpose of evading 
abscond ing^ 1 <St payment of calls or of avoiding examination respecting 
contributory. the affairs of the compnin , may cause the contributory 
to be arrested and his books and papers and moveable 
property to be seized, and him and them to be safely kept until such 
time as the Court may order. 

198. Any powers by this Act confeired on the Court shall be ill 
addition to, and not in restriction of. any existing powers of instituting 

. proceedings against any contributory or debtor of the 

other ^sinns company, or the estate of any contributory or debtor, 

for the tecoverv of anv call or other sums. 


Enforcement of and Appeal from Orders. 


Power to 
enforce orders. 

be enforced. 


199. All orders made by a Court under this Act 
may be enforced in the same manner in which decrees 
ot such Court made in any suit pending therein may 


200. Any order made bv a Court for or in the course of the wind- 
ing up of a company shall be enforced in any place in 
British India other than that iti which such Court is 
situate, by the Court that would have had jurisdiction 
in respect of such company if the registered office of the 
company had been situate at such other place, and in 
the same manner in all respects as if such order had been made by the 
Court that is hereby required to enforce the same. 


Order made in 
any Court to be 
enforced by 
other Courts, 
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201 . Where any order made by one Court is to be enforced by 

another Court, a certified copy of the order so made 
Mode of deal- shall be produced to the proper officer of the Court re- 
ing wkhfOrd^ers quired to enforce the same, and the production of such 
by other Courts, certified copy shall be sufficient evidence of such order 
having been made ; and thereupon the last-mentioned 
Court shall take the requisite steps in the matter for enforcing the order, 
in the same manner as if it were the order of the Court enforcfng the 
same. 

202. Re-hearings of and appeals from, any order or decision made 

or given in the matter of the winding up of a company 
orders^ fr ° m hy the Court may be had in the same manner and sub- 
ject to the same conditions in and subject to which 
appeals tnay T be had from any order or decision of the same Court in 
cases within its ordinary jurisdiction. 


Voluntary winding up. 


203 . 

Circumstances 
in which com- 
pany may be 
wound up 
voluntarily. 


A company may be wound up voluntarily — 

(1) when the period (if any) fixed for the duration of 
the company by the articles expires, or the event 
(if any) occurs, on the occui fence of which the 
articles provide that the company is to be dissolved 
and the company in general meeting has passed a 
resolution requiring the company to be wound up 
voluntarily. 


(2) if the company resolves by special resolution that the com- 

pany be wound up voluntarily ; 

(3) if the company resolves by extraordinary lesolution to the 

effect that it cannot by reason of its liabilities continue 
its business, and that it is advisable to wind tip 


and the expression ‘ resolution for voluntarily winding up * 
when used hereafter iti this Part mentis a resolution 
Passed under clause ( /), clause (2) or clause (.V) of this 
section . 


Commencement 
of voluntary 
winding up. 


.204 A voluntary’ winding up shall be deemed to 
commence at the time of the passing of the resolution 
for voluntarily winding up. 


205 . When a company is wound up voluntarily, the 
company’ shall, from the commencement of the winding 
up, cease to carry on its business, except so 
far as may be required for the beneficial winding 
up thereof. 

Provided that the corporate state and corporate power of the com- 
pany shall, notwithstanding anything to the contrary in its articles, 
continue until it is dissolved. 

206 . (l) Notice of any special resolution or extra-ordinary’ reso- 

. lution for winding up a company voluntarily shall be 

lu? io « e t o w in d" given hy the ccni P all T within ten days of the passing of 

up voluntarily. the same by advertisement in the official Gazette, and 

also in some newspaper (if any) circulating in the dis- 
trict where the registered office of the company is situate. 


Effect of volun- 
tary winding up 
on status of 
company. 
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(2) If a company makes default in complying with the require- 
ments of this section, it shall lie liable to a fine not exceeding fifty 
rupees for every da> T during which the default continues ; and every 
officer of the company who knowingly and wilfully authorises or permits 
the default shall be liable to a like penalty. 


207. (/) Where it is proposed to wind up a company voluntarily , the 
directors of the company or, in the case of a company having more than two 
Declaration of directors , the majority of the directors may, at a meeting 

solvency. °f the directors held before the date on which the notices 

of the meeting at which the resolution for the winding up 
of the company is to be proposed are sent out, make a declaration verified 
tty an affidavit to the effect that they have made a full inquiry into the 
affairs of the company, and that, having so done, they have fprmed the 
opinion that the company will be able to pay its debts in full within a period 
not exceeding three years, from the commencement of the winding up. 


(2) Such declaration shall be supported by a report of the company's 
auditors on the company' s affairs , and shall hax'e no effect for the purposes 
of this Act unless it is delivered to the registrar for registration before the 
date mentioned in sub- sect ion (/) of this section . 

(3) J winding up in the case of which a declaration has been made 
and delivered in accordance with this section is in this Act referred to as 
a members voluntary winding up' , and in a winding up in the case of 
which a declaration has not been made and delivered as aforesaid is in this 
Act referred to as a creditors' voluntary winding up 


Members' voluntary winding up. 

208. The provisions contained in sections 208 A 
cable Vo a^iem-* to 308 E, both inclusive, shall apply in relation 
hers' voluntary to a members' voluntary winding up. 

Winding lip. 


1’ower of com- 
pany to appoint 
and fix remune- 
ration of liqui- 
dators. 


208 A. ( 1 ) The com pan y in general meeting shall 
appoint one or more liquidators for the purpose 
of winding up the affairs and distributing the 
assets of the company, and may fix the remuneration 
to be paid to him or them. 


(2) On the appointment of a liquidator all the powers of the direc- 
tors shall cease , except so far as the company in general meeting , or the 
liquidator , sanctions the continuance thereof. 


Power to fill 
vacancy in office 
of liquidator. 


208B. (7) If a I'acancy occurs by death , resignation 
or otherwise in the office of liquidator appointed by the 
company, the company in general meeting may, subject to 
any arrangement with its creditors, fill the vacancy. 


(2) For that purpose a general meeting may be convened by any 
contributory or, if there were more liquidators than one, by the continu- 
ing liquidators. 

(J) The meeting shall be held in manner provided by this Act or by 
the articles , or in such manner as may , on application by any contributory 
or by the continuing liquidators , be determined by the Court. 
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Power of liquida- 
tor to accept 
shares, etc,, as 
consideration for 
sale of property 
of company. 


208C. (/) Where a company is proposed to be, or is in course of being, 
wound up altogether voluntarily , and the whole or part of 
its business or property is proposed to be transferred or 
sold to another company , whether a company within the 
meaning of this. Act or not (in this section called the 
transferee company 11 ), the liquidator of the first-men- 
tioned company ( in this section called the transferor 
company ”) may, with the satiation of a special resolution of that company 
conferring either a general authority on the liquidator or an authority in 
respect af any particular arrangement , receive, in compensation or part 
cempensation for the transfer or sale, shares, policies, or other It ke inter- 
ests in the transfer ee company, for distribution among the members of the 
transferor company , or may enter into any other arrangement whereby 
the members of the transferor company may in lieu of receiving cash, 
shares, policies , or other like interests or in addition thereto, participate 
in the profits of or receive any other benefit front the transferee company . 


(2) Any sale or arrangement in pursuance of this section shall be 
binding on the members of the transferor company . 

( H) If any member of the transferor company who did not vote in 
favour of the special resolution expresses his dissent therefrom in writing 
addressed to the liquidator and left at the registered office of the company 
within seven days after the passing of the special resolution, he may 
require the liquidator either to abstain from carrying the resolution into 
effect or to purchase his interest at a price to he determined by agreement 
or by arbitration in manner hereafter provided. 

(d) If the liquidator elects to purchase the member's interest, the 
purchase money must be paid before the company is dissolved, and be 
raised by the liquidator in such manner as may be determined by special 
resolution . 


(5) A special resolution shall not be invalid fat the purposes of this 
section by reason that it is passed before or concur / ently with a resolution 
for voluntary winding up or for appointing liquidators, but if an order is 
made within a year for winding up the company by or subject to the 
supervision of the Court, the special resolution shall not be valid unless 
sanctioned by the Court. 

(0) The provisions of the '‘ Indian Arbitration Act , 7899, other than 
those restricting the application of the Act in respect of the subject-matter 
of the arbitration, shall apply to all arbitrations in pursuance of this 
section . 


208D. (7) In the event of the winding up continuing for more than 
one year , the liquidator shall summon a general meeting 
of the company at the etui of the first year from the com- 
mencement of the winding up and of each succeeding year , 
or as soon thereafter as may be convenient within ninety 
days of the close of the year, and shall lay before the 
meeting an account of his acts and dealings and of the 
conduct of the winding up during the preceding year atui a statement in 


Duty of liquida- 
dator to call 
general meeting 
at end of each 
year. 


•This Act has been repealed by the Arbitration Act, 1940 (X of 1940). 
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the prescribed form containing the prescribed particulars with respect to 
the position of the liquidation . 

(2) If the liquidator fails to comply with this section , he shall be 
liable to a fine not exceeding one hundred rupees. 

208E. (l ) As soon as the affairs of the company are fully wound up, 
the liquidator shall make up an account of the winding 
Final meeting up , showing how the winding tip has been conducted and 
and dissolution. f} ie property of the company has been disposed of, and 
thereupon shall call a general meeting of the company for 
the purpose of laying before it the account, and giving any explanation 
thereof. 

( 2 ) The meeting shall be called by advertisement specifying the time, 
place and object thereof, and published one month at least before the 
meeting in the mantier specified in sub-section (/) of section 206 for publi- 
cation of a notice under that sub-section. 

{ H) Within one week after the meeting, the liquidator shall send to 
the registrar a copy of the account, and shall make a return to him of 
the holding of the meeting and of its date, and if the copy is not sent or 
the return is not made in accordance with this sub- section the liquidator 
shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues : 

Provided that, if a quorum is not present at the meeting , the liquida- 
tor shall, in lieu of the said return , make a return that the meeting was 
duly summoned and that no quorum was present thereat, and upon such 
a return being made the prolusions of this sub-section as to the making of 
the return shall he deemed to have been complied with . 

(4) The registrar on receiving the account and either of the returns 
mentioned in sub-section (31 shall forthwith register them and on the 
expiratton of three months from the registration of the return the company 
shall be deemed to be dissolved : 


Provided that the f'otirt may, on the application of the liquidator or of 
any other person who appears to the Court to be interested, make an order 
deferring the date at which the dissolution of the company is to take effect 
for such time as the Court thinks fit. 

(5) It shall be the duty of the person on whose application an order of 
the Court under this section is made, within twentyone days after the 
making of the order, to deliver to to the registrar a certified copy of the 
order for registration, and if that person fails so to do he shall be liable to 
a fine not exceeding fifty rupees for every day during which the default 
continues. 

Creditors' voluntary winding up. 


Provisions 
applicable to a 
creditors' volun- 
tary winding up. 


209. The provisions contained in sections 209A to 
209 H , both inclusive, shall apply in relation to a creditors' 
voluntary winding up. 


209A. (1) The company shall cause a meeting of the creditors of 

the company to be summoned for the day, or the day next following the day 
on which there is to be held the meeting at which the 
Meeting of resolution for voluntary wittdig up is to be proposed, and 

creditors. shall cause the notices of the said meeting of creditors to 

be sent by post to the creditors simultaneously with the 
sending of the notices of tin said meeting of the company . 
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(2) The company shall cause notice of the meeting of the creditors 
to be advertised in the manner specified in subsection (1) of section 206 
for the publication of a notice under that sub-section . 

(3) The directors of the company shall — 

(a) cause a full statement of the position of the company's affairs 

together with a list of the creditors of the company and the 
estimated amount of their claims to be laid before the 
meeeting of creditors to be held as aforesaid ; and 

(b) appoint one of their number to preside at the said meeting . 

(4) It shall be the duty of the director appointed to preside at the 
meeting of creditors to attend the meeting and preside thereat . 

(5) If the meeting of the company at which the resolution for 
voluntary winding up is to be proposed is adjourned and the resolution is 
passed at an adjourned meeting , any resolution passed at the meeting 
of the creditors, held in pursuance of sub-section (/) of this section , shall 
have effect as if it had been passed immediately after the passing of the 
resolution for winding up the company . 

(£) If default is made — 

(a) by the company in complying with sub-sect ions (/) and (2) ; 

( b ) by the directors of the company in complying with sub-section 

( 3 ) ; 

(c) by any director of the company in complying with sub- 

section ( 4) ; 

the company , directors or director , as the case may be, shall be liable 
to a fine not exceeding one thousand rupees and , in the ease of default by 
the company , every officer of the company who is in default shall be liable 
to the like Penalty . 

209B. The creditors and the company at their respective meetings 
mentioned in section 209 A may nominate a person to be liquidator for the 
purpose of winding up the affairs and distributing the 
Appointment assets of the company , and if the creditors and the 
of liquidator. company nominate different persons, the person nominated 
by the creditors shall be liquidator , and if no person is 
nominated by the creditors the person, if any, nominated by the company 
shall be liquidator : 


Provided that in the case of different persons being nominated , any 
director , member or creditor of the company may within seven days after 
the date on which the nomination ivas made by the creditors, apply to the 
Court for an order cither directing that the person nominated as liquidator 
by the company shll be liquidator instead of or jointly with the person nomi- 
nated by the creditors , or appointing some other person to be liquidator 
instead of the person appointed by the creditors. 


209C. The creditors at the meeting to be held in pursuance of 
section 209 A or at any subsequent meeting may , if they think fit , appoint 
. a committee of inspection consisting of not more than five 

of P commiUee persons , and if such a committee is appointed the company 

of inspection. may, either at the meeting at which the resolution for 
voluntary winding up is passed or at any time subsequently 
in general meeting , appoint such number of persons as they think fit to act 
as members of the committee not exceeding five in number : 
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Provided that the creditors may , if they think fit, resolve that all or 
any of the persons so appointed by the company ought not to be members of 
the committee of inspection , and if the creditors so resolve , the persons 
mentioned in the resolution shall not , unless the Court otherwise directs , be 
qualified to act as members of the committee , and on any application to the 
Court under this provision the f'ourt may, if it thinks fit , appoint other 
persons to act as such members in place of the persons mentioned in the 
resolution. 


Fixing of liqui- 209D. (/) The committee of inspection, or if there is no 
datois rem line- Sltr j f committee, the creditors may fix the remuneration to 
of directors' be paid to the liquidator or liquidators, and where the 

powers. remuneration is not so fixed, it shall be determined by the 

Court . 

(2) On the appointment of a liquidator , all the powers of the 
directors shall cease, except so far as the committee of inspection , or if 
there is no such committee , the creditors sanction the continuance 
thereof. 

209E. If a vacancy occurs by death, resignation 
or otherwise in the office of a liquidator , other than a 
liquidator appointed by or by the direction of the Court, 
creditors may fill the vacancy. 


Power to fill 
vacancy in ofiiee 
of liquidator. 


Application ot 
section :?< 'SO to a 
ereditoi s' 
voluntary 
winding up. 


209F. The provisions of section 20SC shall apply in 
the case of a creditors' voluttfary winding up as in the case 
of a members' voluntary winding up with the modi fiicat ion 
that the powers of the liquidator under the said section 
shall not be exercised except with the sanction either of the 
Court or of the committee of i aspect ion. 


209G. (/) In the event of the winding up continuing for more than 

one year, the liquidator shall summon a general meeting of the company 
and a meeting of creditors at the end of the first year 
Duty of liqnida- i non the commencement of the winding up, and of 

toi to call meet- each succeeding year, or as soon thereafter as ntav 

and of creditors at * ,c ’ convenient, and shall lay before the meetings an 
end of each yi*ai . account of his acts and dealings and of the conduct 
of the winding up during the preceding year and a 
statement in the prescribed form containing the prescribed particulars with 
respect to the position of the winding up. 


(2) If the liquidator fails to comply with this section, he shall he 
liable to a fine not exceeding one hundred rupees. 


209H. ( /) As soon as the affairs of the company are fully wound 

up, the liquidator shall make up an account of the winding up showing 
how the i winding up has been conducted and the property 
Filial meeting of the company has been disposed of, and thereupon shall 

t j on call a general meeting of the company and a meeting of 

the creditors for the purpose of laying the account before 
the meetings and giving any explanation thereof. 

(2) Each such meeting shall be called by advertisement 
specifying the time , place and object thereof and published one month at 
least before the meeting in the manner specified in sub-section (l ) of 
section 200 for the publication of a notice under that sub-section . 
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(3) Within otic week after the date of the meetings, or, if the 
meetings are not held on the same date , after the date of the later meeting , 
the liquidator shall send to the registrar a copy of the account, and shall 
make a return to hint of the holding of the meetings and of their dates, 
and if the copy is not sent or the return is not made in accordance with 
this sub- section the liquidator shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues : 

Provided that, if a quorum ( which for the purposes of this section 
shall be two persons) is not present at either such meeting , the liquidator 
shall , in lieu of such return , make a return that the meeting was duly 
summoned and that no quorum was present thereat , and upon such a 
return being made the provisions of this sub-section as to the making of 
the return shall, in respect of that meeting , be deemed to have been complied 
with . 

(4) The registrar on receiving the account and in respect of each 
such meeting either of the returns mentioned in sub-section (It) shall forth- 
with register them, and on the expiration of three months from the regis- 
tration thereof the company shall be deemed to be dissolved : 

Provided that the Court may , on the application of the liquidator or 
of any other person who appears to the Court to be interested , make an 
order deferring the date at which the dissolution of the company is to 
take effect for such time as the Court thinks fit. 

(5) It shall he the duty of the person on whose application an 
order of the Court Under this section is made , within ten days after the 
making of the order , to deliver to the registrar a certified copy of the order 
for registration , and if that person fails to do so he shall be liable to a 
fine not exceeding fifty rupees for every day during which the default 
continues . 

Members' or creditors' voluntary winding up. 


Provisions 
applicable to 
every 
voluntary 
winding up. 


210. The provisions contained in sections 211 to 
218 , both inclusive , shall apply to every voluntary 
winding up whether a members' or a creditors' 
winding up . 


21 1. Subject to the prolusions of this Act as to perferential payments, 

the property of a company shall , on its winding up, he 
^ro^e'rtv^or 11 applied in satisfaction of its libitities pari passu and, 
company. subject to such application , shall , unless the articles other- 

wise provide , be distributed among the members according 
to their rights and interests in the company . 

212. (/) The liquidator may — 

(a) in the case of a members' voluntary winding up, 
with the sanction of an extraordinary resolution of the 
company , and in the case of a creditors' voluntary winding 
up, with the sanction of either the Court or the committee of 
inspection, exercise any of the powers given by clauses id), 
(e), ( fh and (h) of section 179 to a liquidator in a winding 
up . The exercise by the liquidator of the powers given by 
this clause shall be subject to the control of the Court and 
any creditor or contributory may apply to the Court with 
respect to any exercise or proposed exercise of any of these 
powers ; 


Powers and 
duties of 
liquidator in 
voluntory 
windind up- 
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(b) without the sanction referred to in clause ( a), exercise any of 

the other powers by this Act given to the liquidator in a 
winding up by the ('curt ; 

( c) exercise the power of the Court under this Act of settling a list 

of contributories , and the list of contributories shall be 
prima facie evidance of the liability of the persons named 
therein to be contributories ; 

id) exercise the power of the Court of making calls ; 

(e) summon general meetings of l he company for the purpose of 
obtaining the sanction of the company by special or extra- 
ordinary resolution or for any other purpose he may think 
fit . 

(2) The liquidator shall pay the debts of the company and shall 
adjust the rights of the contributories among them selves. 

(3) When several liquidators arc appointed , any power given by 
this Act may be exercisd by such one or more of them as may be determined 
at the time of their appointment , or, in default of such determination , by 
any number not less than two. 


Power of Court 
to appoint and 
remove liquida- 
tor in voluntary 
winding up. 

Notice by liqui- 
dator oi bis 
appointment. 


213. (/; If from any cause whatever there is no 
liquidator acting , the Court may appoint a liquidator . 

(2) The (\nirt may , on cause shown , remove a 
liquidator and appoint another liquidator. 

214. (/) The liquidator shall , within twenty-one 
days after his appointment, deliver to the registrar for 
registration a notice of his appointment in the form 
prescribed . 


(2) If the liquidator fails to comply with the requirements of this 
sect ion , he shall be liable to a fine not exceeding fift y rupees for every day 
during which the default continues. 

215. (/) An y an aiigcment entered into between a company about to 

be, or in the course of being, wound up and its creditors shall , subject to 
the right of appeal under this section, be binding on the 
wltenldn'd/iig company if sansetioned by an extraordinary resolution , 
on creditors, 0,1 the creditors if acceded to by th ree -fourths in 

number and vtilue of the creditors . 


(2) Any creditor or contributory may , within three weeks from the 
completion of the arrangement , appeal to the Court against it and the ('ourt 
may thereupon , as it thinks just, amend, i'a ry or confirm the 
arrangement. 

v 216. i/i The liquidator or any cotrihutory or credi - 

t o ] Cou r r t o*ha v e tor n Pfty to the Court to determine any question 
questions deter- arising in the winding up of a company , or to exercise , as 
mined of powers respects the enforcing of calls , staying of proceeding or 
exercised. afl y other matter , all or any of the powers which the Court 

might exercise if the company were being wound up by 

the Court. 


( 2) The liquidator or any creditor or contributory may apply for an 
order setting aside any attachment , dist ree s or execution put into force 
against the estate or effects of the company after the commencement qf the 
winding up. 
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Such application shall be made — 

(a) if the attachment , distress or execution is levied or put into 

force by a High Courts to such High Court , and 

( b ) if the attachment , distress or execution is levied or put into 

force in any other Court , to the Court having jurisdiction to 
wind up the company . 

(3) The (ourt y if satisfied that the determination of the question or 
the required exercise of power or the order applied for will be just and 
beneficialy may accede wholly or partially to the application on such terms 
and conditions as it thinks fit , or may make such other order on the 
application as it thinks just. 

217 . All costs , charges and expenses properly incurred in the 

winding upy including the remuneration of the liquida - 

( ost of volun- f 0r shall , subject to the rights of secured creditors , 
tary winding up. jf ^ ^ ^ fl/ , /u , twj/wHy 

in priority to all other claims. 

218. The winding up of a company shall not bar the right 

of any creditor or contributory to have il wound up 
of creditors ^ ^ ie fourty but in the case of an application by a 

contributories. contributory , the Court must be satisfied that the rights 
of the contributories will be prejudiced by a voluntary 

winding up. 

219. * 

220. Where a company is being wound up voluntat ilv, and an older 
Power of court ls made f° r winding up by the Court, the Court may, 
to adopt proceed- if it thinks fit, bv the same or any subsequent ordei, 
ings of volun- provide for the adoption of all or any of the proceedings 
tary winding up. j n ^ le -^olu ntary winding up. 

Winding up subject to supervision of Court. 

221. When a company has by special or extraordinary resolution 
resolved to wind up voluntarily, the Couit may make an order that 
the voluntary winding up shall continue, but subject 
to such supervision of the Court, and with such liberty 
for creditors, contributories or others to apply to the 
Court, and generally on such terms and conditions as 
the Court thinks just. 

222- A petition for the continuance of a voluntary 
winding up subject to the supervision of the Court 
shall, for the purpose of giving jurisdiction to the 
Court over suits, be deemed to be a petition for winding 
up by the Court. 

223. The Court may, in deciding between a winding 
up by the Court and winding up subject to supervision, 
in the appointment of liquidators, and in all other 
matters, relating to the winding up subject to super- 
vision, have regard to the wishes of the creditors or 
contributories as proved to it by any sufficient evidence. 

•Sections 207 to ‘218 were substituted for the original sections 207 to 219 by s. 
105 of the Indian Companies (Amendment) Act, 1930 (XXII of 1930). 


Power to order 
winding up sub- 
ject to super- 
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for winding up 
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Court may have 
regard to wishes 
of creditors and 
contributories. 



Sec. 227 ] 


INDIAN COMPANIES ACT 


111 


224. (l) Where an order is made for a winding 
up subject to supervision, ( the Court may by the 
same or any subsequent order appoint any additional 
liquidator. 

(2) A liquidator appointed bv the Court under this section shall 
have the same powers, be suject to the same obligations, and in all 7 
respects stand in the same position as if he had been appointed by the 
company. 

(3) The Court may remove any liquidator so appointed 
by the Court or any liquidator continued under the supervision 
order, and fill any vacancy occasioned by the removal, or by death or 
resignation. 

225. (1 ) Where an order is made for a winding up subject to 
K fleet of super- supervision, the liquidator may, subject to any restric- 
visiou order. lions imposed by the Court, exercise all his powers, 

without Lhe sanction or intervention of the Court, 
in the same maimer as if the company were being wound up altogether 
voluntarily. 

(2) Kxcept as provided in sub-section (1), and save for the purposes 
of section 19b, am order made by the Court for a winding up subject 
to the supervision of the Court shall for all purposes, including the 
staying of suits and other pioceedings, be deemed to be an order of the 
Court for winding lip the company In the Court, and shall confer full 
authority on the Court to make calls or to enforce calls made by the 
liquidators, and to exercise all other powers which it might have exer- 
cised it an order had been made for winding up the company altogether 
b\ the Court. 

(3) In the construction of the provisions whereby the Court is 
empowered to diiect any act or thing to be done to or in favour of the 
official liquidator, the expression “official liquidator” shall be deemed 
to mean t lie liquidator conducting the winding up subject to the super- 
vision of the Coin t. 

226. Where an order has been made for the winding up of a 
a compan> subject to supervision, and an order is after- 
wards made for winding up by the Court, the Court 
may, by the last-mentioned older or by any subsequent 
older, appoint the voluntary liquidators or any of them 
either ptovisionally or permanently and either with or 
without the addition of any other person, to be 

official liquidator in t lit* winding up by the Court. 

Sit fifth* mental I *m\'isions. 

227. (l ) In the case of voluntary winding up every 
transfer of shares, except transfers made to ot with the 
sanction of the liquidator, and every alteration in the 
status of the members of the company made after 
the commencement of the winding up shall be 
void. 

(2) In the case of a winding up by or subject to the supervision 
of the Court, every disposition of the property (including actionable 


Avoidance of 
transfers, etc. 
after commence- 
ment of winding 
up. 


Appointment in 
certain cases of 
voluntai y liqui 
dators to office 
of official liqui- 
dator. 


Power for Court 
to appoint or re- 
move liquida- 
tors. 



122 


INDIAN COMPANIES ACT 


[ Sec. 228 


claims) of the company, and every transfer of shares, or alteration in the 
status of its members, made after the commencement of the winding up 
shall, unless the Court otherwise orders, be void. 


228. In every winding up (subject in the case of insolvent compa- 
nies to the application in accordance with the provisions of this Act of 
the law of insolvency) all debts payable on a contingency, 
Debts of all and all claims against the company, present or future, 

be^pnwed 08 ° certain or contingent, shall be admissible to proof against 
1 the company, a just estimate being made, so far as 

possible, of the value of such debts or claims as may be subject 
to any contingency or for some other reason do not bear a certain 
value. 


229. In the winding up of an insolvent company the same rules 
shall prevail and be observed with regard to the res- 
Application of pective rights of secured and unsecured creditors and to 
in^wiruJing debts provable and to the valuation of annuities and 

of insolvent P future and contingent liabilities as are in force for the 
companies. time being under the law of insolvency with respect to 

the estates of persons adjudged insolvent ; and all per- 
sons who in any such case would be entitled to prove for and receive 
dividends out of the assets of the company may come in tinder the wind- 
idg up, and make such claims against the company as they respectively 
are entitled to by virtue of this section. 


Preferential 

payments. 


230. (l) 111 a winding up there shall be paid in 
priority to all other debts — 


(a) all revenue, taxes, cesses and rates, whether payable to the 

Crown or to a local authority, due from the company 
at the date hereinafter mentioned and having become 
due and payable within the twelve months next before 
that date ; 

(b) all wages or salarj* of any clerk or servant in respect of 

service rendered to the company within the two months 
next before the said date, not exceeding one thousand 
rupees for each clerk or servant ; 

(c) all wages of any labourer or workman, not exceeding five 

hundred rupees for each, whether payable for time or 
piecework, in respect of services rendered to the 
company within the two months next before the said 
date ; 

(d) compensation payable under the Workmen's Compensation 

Act , 1923 , in respect of the death or disablement of any 
officer or employee of the company ; 

(e) all sums due to any employee from a provident fund , a 

pension fund , a gratuity fund or any other fund for the 
welfare of the employees maintained by the company ; and 

if) the expenses of any investigation held in pursuance of 
clause (tv) of section 138 of this Act • 
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(2) The foregoing debts shall — 

(a) rank equally among themselves and be paid in full, unless 

assets are insufficient to meet them, in which case they 
shall abate in equal proportion ; and 

(b) so far as the assets of the company available for payment 

of general creditors are insufficient to meet them, have 
priority over the claims of holders of debentures under 
any floating charge created by the company, and be paid 
accordingly out of any* property comprised in or subject 
to that charge. 

(3) Subject to the retention of such sums as may be necessary for 
the costs and expenses of the winding up the foregoing debts shall be 
discharged forthwith so far as the assets are sufficient to meet them. 

(4) In the event of a landlord or other person distraining or 
having distrained on any goods or effects of the company within three 
months next before the dale of a winding up order, the debts to which 
priority is given by this section shall be a first charge on the goods or 
effects so distrained on, or the proceeds of the sale thereof : 

Provided that in respect of any money paid under any such charge 
the landlord or other person shall have the same rights of priority as 
the person to whom the payment is made. 

(5) The date hereinbefore in this section referred to is — 


(a) in the case of a company ordered to be wound up compul- 

sorily which had not pieviouslv commenced to be wound 
ill) voluntarily, the date of the winding up order : and 

(b) in any other case, the date of the commencement of the 

winding up. 


230A. (/) Where any part of the property of a company which is 
being won net up consists of land of atiy tenure burdened with onerous 
Disclaimer of covenants , of shares or stock in companies , of unprofitable 

property. contracts or of any other property that is unsaleable , or not 

readily saleable , by reason of its binding the possessor 
thereof to the performance of any onerous act , or to the payment of any 
sum of money, the liquidator of the company, notwithstanding that he had 
endeavoured to sell or has taken possession of the property , or exercised any 
act of ownership in relation thereto , may , with the leave of the Court and 
subject to the provisions of this section , by writing signed by him , at any 
time within twelve months after the commencement of the winding up or 
such extended period as may be allowed by the Court , disclaim the 
property . 


Provided that , where any such property has not come to the know- 
ledge of the liquidator within one month after the commencement of the 
winding up, the power under this section of disclaiming the property may 
be exercised at any time within twelve months after he has become aware 
thereof or such extended period as may be allowed by the ('ourt, 

( 2 ) The disclaimer shall operate to determine , as from the date of 
disclaimer , the rights , interests , and liabilities of the company , and the 
Property of the company , in or in respect of the property disdained , but 
shall not, except so far as is necessary for the purpose of releasing the 
company and the property of the company f rom liability , affect the rights or 
liabilities of any other person. 
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(3) The Court , before or on granting leave to disclaim, may require 
such notices to be given to persons interested , and impose such terms as a 
condition of granting leave , and make such other order in the matter as 
the Coit rt th i n ks j u st . 

(4) The liquidator shall not be entitled to disclaim any property 
under this sectiott in any case where an application in writing has been 
made to him by any persons interested iti the property requiring him to 
decide whether he will or will not disclaim , and the liquidator has not, 
within a period of twenty-eight days after the receipt of the application or 
such further period as may be allowed by the Court , given notice to the 
applicant that he intends to apply to the Court for leax'e to disclaim , and 
in the case of a contract, if the liquidator, after such an application as 
aforesaid, does not within the said period or further period disclaim the 
contract , the company shall be deemed to have adopted it. 

(5) The Court may, on the applicaiion of any person who is, as 
against the liquidator , entitled to the benefit or subject to the burden of a 
contract made with the company , make an order rescinding the contract on 
such terms as to payment by or to either party of damages for the non- 
performance of the contract, or otherwise as the ( hurt thinks just, and 
any damages payable under the order to any such person may be proved by 
him as a debt in the winding up. 

( 6) The Court may, on an application by any person who 
either claims any interest in any disclaimed property or is under any 
liability not discharged by this Act in respect of any disclaimed property 
and on hearing any such persons as it thinks tit, make an order for the 
vesting of the property in or the delivery of the property to any persons 
entitled thereto , or to whom it may seem just that the piopcity should he 
delivered by way of compensation for such liability as aforesaid , or a 
trustee for him , and on such terms (rs the Court thinks just, and on any 
such vesting order being made, the property comprised therein shall vest 
accordingly in the person therein named in that behalf without any con- 
veyance or assignment for the purpose : 

Provided that, where the property disclaimed is of a leasehold 
nature, the Court shall not make a vesting order in favour of any person 
claiming under the company whether as under lessee or as mort gagec 
except upon the terms of making that person 

(a) subject to the same liabilities and obligations as those to which 
the company was subject tinder the lease in respect of the 
property at the commencement of the winding up ; or 

{b) if the Court thinks fit, subject only to the saute liabilities 
and obli gat ions as if the lease had been assigned to that 
person at that date ; 

and in either event (if the case so requires) as if the lease had comprised 
only the property comprised in the vesting order, and any mortgagee and 
under-lessee declining to accept a vesting order upon such terms shall be 
excluded from all interest in and security upon the property , and, if there 
is no Person claiming under the company who is willing to accept an order 
upon such terms, the Court shall have power to vest the estate and interest 
of the company in the property in any person liable , either personally or 



See 234 3 INDIAN COMPANIES ACT 


115 


in a representative character, and either (donees jointly with the company, 
to perform the lessee's covenants in the lease , freed and discharged from 
all estates , incumbrances and interests created therein by the company . t 

( 7 ) Any person injured by the Operation of a disclaimer under 
this section shall be deemed to he a creditor of the company to the amount 
of the injury, and may accordingly prove the amount as a debt in the 
winding up . 


231 . ( 1 ) Any transfer, delivery of goods, pajunent, execution 
or other act relating to property which would, if made or done by or 
against an individual, be deemed in his insolvency a 
fraudulent preference, shall, if made or done by or against 
a company, be deemed, in the event of its being wound 
tip, a fraudulent preference of its creditors, and be invalid accordingly. 


Fraudulent 

preference. 


(2) For the purposes of this section the presentation of a petition 
for winding up in the case of a winding up by or subject to the super- 
vision of the Court, and a resolution for winding up in the case of a 
voluntary winding up, shall be deemed to correspond with the act of 
insolvency in the case of an individual. 


(3) Any transfer or assignment by a company of all its 
property to trustees for the benefit of all its creditors shall 
be void. 


Where any company is being wound up by or subject 
to the supervision of the Court, any attachment, distress 
or execution put in force without leave of the Court 
against the estate or effects or any sale held without leave 
of the ( burt of any of the properties of the company after 
the commencement of the winding up shall be void. 

(2) Nothing in this section applies to proceedings by the 
Crown . 

233. Where a company is being wound up a floating charge on 
the* undertaking or property of the company created within three 
f n months of the commencement of the winding up shall, 

charge° unless it is proved that the company immediately after 

the creation of the charge was solvent, be invalid except 
to the amount of any cash paid to the company at the time of, or subse- 
quently to the creation of, and in consideration for, the charge, together 
with interest on that amount at the rate of five per cent, per annum. 

234. (1) The liquidator may, with the sanction of 
Generaischeme the Court when the company is being wound up by the 
maylbe sane" Court or subject to the supervision of the Court, and 

tioned. with the sanction of an extraordinary resolution of the 

company in the case of a voluntary winding up, do the 
following things or any of them : 

(i) pay any classes of creditors in full ; 

(ii) make any compromise or arrangement with creditors or 

persoms claiming to be creditors or having or alleging 
themselves to have any claim, present or future* whereby 
the company may be rendered liable ; 


232. (1) 

Avoidance of 
certain attach- 
ments. execu- 
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(iii) compromise all calls and liabilities to calls, debts and 
liabilities capable of resulting in debts, and all claims, 
present or future, certain or contingent subsisting or 
supposed to subsist between the company and a contri- 
butory or alleged contributory or other debtor or person 
apprehending liability to the company, and all questions 
in any way relating to or affecting the assets or the 
winding up of the company, on such terms as may be 
agreed, and take any security for the discharge of any 
such call, debt, liability or claim, and give a complete 
discharge in respect thereof. 


(2) The exercise by the liquidator of the powers of this section 
shall be subject to the control of the Court, and any creditor or contri- 
butory may apply to the Court with respect to any exercise or proposed 
exercise of these powers. 

235. (l) Where, in the course of winding up a company, it appears 
that any person who has taken part in the formation or promotion of the 
company, or any past or present director, manager or liquidator, or any 
officer of the company has misapplied or retained or 
Power of Court become liable or accountable for any money or property 
a° at ns t*d eh n* * ^ ° 8 company^ or been guilty of any misfeasance or 

quent directors, breach of trust in relation to the company, the Court 
etc. may, on the application of the liquidator, or of any 

creditor or contributory made within three years from 
the date of the first appointment of a liquidator in the winding up or of 
the misapplication, retainer , misfeasance or breach of trust , as the case 
may be, whichever is longer , examine into the conduct of the promotor, 
director, manager, liquidator or officer, and compel him to repay or 
restore the money or property or any part thereof respectively with 
interest at such rate as the Court thinks just, or to contribute such 
sum to the assets of the company by way of compensation in respect of 
the misapplication, retainer, misfeasance or breach of trust as the Court 
thinks just. 

(2) This section shall apply notwithstanding that the offence is 
one for which the offender may be criminally responsible. 


236. If any director, manager, officer or contributory of aiu* 
compan} 7 being wound up destroys, mutilates, alters or falsifies or 
fraudulently secretes any books, papers or securities or 
falsification of makes, or is privy to the making of any false or fraudu- 

books. lent entry in any register, book of account or document 

belonging to the company with intent to defraud or 
deceive any person, he shall be liable to imprisonment for a term which 
may extend to seven years, and shall also be liable to fine. 


237. (/) If it apppears to the Court in the course of a winding 
up by or subject to the supervision of, the Court that any past or present 
. director, manager or other officer, or any member, of the 

of de^nquen t company has been guilty of any offence in relation to the 

directors. company for whtch he is criminally liable, the Court may , 

either on the application of any person interested in the 

winding up or of its own motion, direct the liquidator either himself to 
prosecute the offender or to refer the matter to the registrar , 
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(2) If it appears to the liquidator in the course of a voluntary 
winding up that any past or present director , manager or other officer, or 
any member of the company has been guilty of any offence in relation to 
the company for which he is criminally liable, he shall forthwith report 
the matter to the registrar and shall furnish to him such information and 
give to him such access to and facilities for inspecting and taking copies 
of any document s, being information or documents in the possession or 
under the control of the liquidator relating to the matter in question , as 
he may require . 

(3) Where any report is made under sub-section (2) to the 
registrar , he may , if he thinks fit , refer the matter to the Central Govern- 
ment for further inquiry , and the Central Government shall thereupon 
investigate the matter and may , if they think it expedient , apply to the 
Court for an order conferring on any person designated by the Central 
Government for the purpose with respect to the company concerned all such 
powers of investigating the affairs of the company as are provided by this 
Act in the case of a winding up by the Court . 

( /) If on any report to the registrar under sub-section ( 2 ) it 
appears to him that the case is not one in which proceedings ought to be 
taken by him , he shall inform the liquidator accordingly , and thereupon 
subject to the previous sanction of the Court , the liquidator may himself 
take proceedings against the offender . 

( 5 ) If it appears to the Court in the course of a voluntary winding 
up that any past or present director , manager or other officer , or any 
member , of the company has been guilty as aforesaid , and that no report 
with respect to the matter has been made by the liquidator to the registrar , 
the Court may , on the application of any person interested in the winding 
up or of its own motion , direct the liquidator to make such a report , and 
on a report being made accordingly , the provisions of this section shall 
have effect as though the report has been made in pursuance of the 
sub-scction ( 2). 

(6) If, where any matter is reported or referred to the registrar 
under this section , he considers that the case is one in which a prosecution 
ought to be instituted, he shall place the papers before the Advocate General 
or the public prosecutor and if advised to do so institute proceedings . 

Provided that no prosecution shall be undertaken without first giving 
the accused person an opportunity of making a statement in writing to 
the registrar and of being heard thereon . 

(7) Notwithstanding anything contained in the Indian Evidence 
Act , 1872, when any proceedings are instituted under this section it shall 
be the duty of the liquidator and of every officer and agent of the company 
past and present (other than the defendant in the proceedings) to give all 
assistance in connection with the prosecution which he is reasonably able 
to give , and for the purposes of this sub-section the expression agent in 
relation to a company shall be deemed to include any banker or legal 
adviser of the company and any person employed by the company as 
auditor, whether that person is or is not an officer of the company . 

( 8 ) If any person fails or neglects to give assistance in manner 
required by sub-section (7), the Court may, on the application of the 
registrar, direct that person to comply with the requirements of the said 
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sub-section, and where any such application is made with respect to a 
liquidator, the Court may, unless it appears that the failure or neglect to 
comply was due to the liquidator not having in his hand sufficient assets 
of the company*to enable him so to do, direct that the costs of the 
application shall be borne by the liquidator personally. 

238 . If any person, upon an examination upon oath authorised 
under this Act, or in any affidavit, deposition or solemn affirmation, in 
or about the winding up of any company under this Act, 
Penalty for false r otherwise in or about any matter arising under this 
Act, intentionally gives false evidence, he shall be liable 
to imprisonment for a term which may extend to seven years, and shall 
also be liable to fine. 

238 A. ( j) If any person, being a past or present director , managing 
agent , manager or other officer of a company which at the time of the 
commission of the alleged offence is being wound up, whether by or under 
the supervision of the Court or voluntarily , or is subsequently ordered to 
be wound up by the (hurt or subsequently passes a resolution for voluntary 
winding up — 

(a) docs not to the best of his knowledge and belief fully and 

truly discover to the liquidator all the property , real and 
personal , of the company , and how and to whom and for 
what consideration and when the company disposed of any 
part thereof ’, except such part as has been disposed of in 
the ordinary way of the business of the company : or 

(b) does not deliver up to the liquidator , or as he directs , all such 

part of the real and personal property of the company as is 
in his custody or under his control , and which he is re - 
qnired by law to deliver up ; or 

(c) does not deliver up to the liquidator , or a s j lc directs, all books 

and papers in his custody or under his control belonging 
to the company and which he is required by law to deliver 
up ; or 

(d) within twelve months next before the commencement of the 

winding up or at any time thereafter conceals any part of 
the property of the company to the value of one hundred 
rtipees or upwards or conceals any debt due to or from the 
company ; or 

(e) within twelve months next before the commencement of the 

winding up or at any time thereafter fraudulently removes 
any part of the property of the company to the value of one 
hundred rupees or upwards ; or 

(f) makes any material omission in any statement relating to the 

affairs of the company ; or 

( g) knowing or beliexnng that a false debt has been proved by any 

person under the winding up, fails for the period of a 
month to inform the liquidator thereof ; or 

(h) after the commencement of the winding up prevents the 

production of any book or paper affecting or relating to the 
property or affairs of the company ; or 
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( i) within twelve months next he/ore the commencement of the 

winding up or at any time thereafter , conceals , destroys , 
mutilates or falsifies , or is privy to the concealment , 
destruction , mutilation or falsification of any book or Paper 
affecting or relating to the property or affairs of the 
company ; or 

(j) within twelve months next before the commencement of the 

winding up or at any time thereafter makes or is. prix'y to 
the making of any false entry in any book or paper affecting 
or relating to the property or affairs of the company ; or 

(k) within twelve months next before the commencement of the 

winding up or at any time thereafter fraudulently parts 
with , alters or makes any omission in , or is privy to the 
fraudulent parting with , altering or making any ommision 
in y any document affecting or relating to the property or 
affairs of the company , or 

(l) after the commencement of the winding up or at any meeting 

of the creditors of the company within twelve months next 
before the commencement of the winding up, attempts to 
account for any part of the property of the company by 
fictitious losses or expenses ; or 

( m ) has within twelve months next before the commencement of 

the winding up or at any time thereafter, by any false 
representation or other f randy obtained any property for or 
on behalf of the company on credit which the company does 
not subsequently pay for : or 

(n) within twelve months next before the commencement of the 

winding up or at any time thereafter , under the false 
pretence that the company is cat t ying on its business , 
obtains on credit , for or on behalf of the company , 
any property which the company does not subsequently pay 
for \ or 

( o ) within twelve months next before the commencement of the 

winding up or at any time thei eafter pawnSy pledges or 
disposes of any property of the company which has been 
obtained on credit and has not been paid for, unless such 
pawning, pledging or disposing is in the ordinary way of 
of the business of the company ; or 

( p ) is guilty of any false representation or other fraud for the 

purpose of obtaining the consent of the creditors of the 
company or any of them to an agreement with reference to 
the affairs of the company or to the winding up : 

he shall be punishable, in the case of the offences mentioned respectively 
in clauses ( m), (n ) and (o) of this sub-section , with imprisonment for a 
term not exceeding five years , and, in the case of any other offence, with 
imprisonment for a term not exceeding two years : 

Provided that it shall be a good defence to a charge under any of 
clauses (/>), (c), (d), (f), (n) and (o), if the accused proves that he had no 
intent to defraud, and to charge under any of clauses (a), (h), (/) and (j), 
if he proves that he had no intent to conceal the state of affairs of the 
company or to defeat the law. 
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(2) Where any person pawns, pledges or disposes of any property 
in circumstances which amount to an offence under clause (o) of sub-section 
(1) every person who takes in pawn or pledge or otherwise receives the 
property knowing it to be pawned , pledged or disposed of in such circums- 
tances as aforesaid shall be punishable with imprisonment for a term not 
exceeding three years . 

239. (l) Where by this Act the Court is authorised in relation 
to winding up to have regard to the wishes of creditors or contributories, 
as proved to it by atiy sufficient evidence, the Court may, if it thinks fit 
for the purpose of ascertaining those wishes, direct 
ascertain 8 wishes of the creditors or contributories to be called, 

of creditors or held and conducted in such manner as the Court directs, 

cotributories. and may appoint a person to act as chairman of any 

such, meeting and to report the result thereof to 

the Court. 

(2) In the case of creditors, regard shall be had to the value of 
each creditor’s debt. 

(3) >Iu the case of contributories regard shall be had to the number 
of votes conferred on each contributory by the articles. 


240. Where any company is being wound up, all 
documents of the company and of the liquidators shall, 
as between the contributories of the company, be pritna 
facie evidence of the truth of all matters purporting to 
be therein recorded. 


Documents of 
company to be 
evidence. 


241- After an order for a winding up by or subject to the 
supervision of the Court, the Court may make such order for inspection 
by creditors and contributories of the company oF its 
Inspection of documents as the Court thinks just, and anv documents 
in the possession of the company may be inspected by 
creditors or contributories accordingly, but not further or otherwise. 


Disposal of 
documents of 
company. . 


242. (1) When a company has been wound up 

and is about to be dissolved, the documents of the 
company and of the liquidators may be disposed of as 
follows (that is to say) : — 


(a) in the case of a winding up by or subject to the supervision 
of the Court, in such way as the Court directs ; 


(b) in the case a voluntary winding up, in such way as the 
company by extraordinary resolution directs. 


(2) After three years from the dissolution of the c< nipauy, no 
responsibility shall rest on the company or the liquidators, or any person 
to whom the custody of the documents has been committed, by reason of 
the same not being forthcoming to any person claiming to be interested 
therein. 


243. (l) Where a company has l>een dissolved, the Court may a,t 

any time within two years of the date of the dissolution, on an application 
being made for the purpose by the liquidator of the 
company or by any other person who appears to the 
the Court to be interested, make an order, upon such 
terms as the Court thinks fit, declaring the dissolution. 


Power of Court 
to declare disso- 
lution of 
company void. 


to have been void, and thereupon such proceedings. 


mav.. 

- t 
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be taken as might have been taken if the company had not been 
dissolved. 

(2) It shall be the duty of the person on whose application the 
order was made, within twenty-one days after the making of the order, 
to file with the registrar a certified copy of the order, and if that 
person fails so to do, he* shall be liable to a fine not exceeding fifty 
rupees for every day during which the default con tin ties. 

244. (l) Where a company is being wound up, if the winding up is 
not concluded within one year after its commencement, the liquidator 
shall, once in each year and at intervals of not more than 
to pending 11 &8 twelve months , until the winding up is concluded, Hie in 

liquidations. Court or with the registrar , as the case may be , a state- 
ment in the prescribed form and containing the pres- 
cribed particulars with respect to the proceedings in and position of the 
liquidation. 

(2) Any person stating himself in writing to be a creditor or 
contributory of the company shall be entitled, by himself or by his 
agent, at all reasonable times, on payment of the prescribed fee, to inspect 
the statement, and to leceive a copy thereof or extract therefrom ; but 
any person untruthfully so stating himself to be a creditor or contribu- 
tory shall be deemed to be guilty of an offence under section 182 of the 
Indian Penal Code, and shall be punishable accordingly on the applica- 
tion of the liquidator. 

(3) If a liquidate! fails to comply with the requirements of this 
section, he shall be liable to a fine not exceeding five bundled rupees 
for each day during which the default continues. 


(4) Whetn the statement is filed in Court a copy shall simul- 
taneously be hied with the registrar and shall be kept by him along with 
the other records of the company . 


244 A. 

Payments of 
liquidator into 
bank. 


(l) Every liquidator of a company which is being woundup 
by the Court shall , in such manner and at such times as 
may be prescribed , pay the money received by him into a 
scheduled bank as defined in clause (e) of section 2 of the 
Reserve Hank of India Act , 1934 : 


Provided that if the Court is satisfied that for the purpose of 
carrying on the business of the company or of obtaining * advances or for 
any other reason it is for the advantage of the creditors or contributories 
that, the liquidator should pave an account with any other bank , the Court 
may authorise the liquidator to make his payments into or out of such 
other bank as the Court may select and thereupon those payments shall be 
made in the prescribed wanner . 

(2) If any such liquidator at any time retains for more than ten 
days a sunt exceeding five hundred rupees or such other amount as the 
('ourt may in any particular ctise authorise him to retain , then unless he 
explains the retention to the satisfaction of the ( hurt , he shall pay interest 
on the amount so retained in excess at the rate of twenty per cent, per 
' annum and shall be liable to dissallowance of all or such part of his remu- 
neration as the Court may think just and to he removed from his office by 
the Court and shall be liable to Pay any expenses occasioned by reason of 
di is default . 
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(3) A liquidator of a company which is being wound up shall open 
a special banking account and pay all sums received by him as liquidator 
into such account . 

244B. ( 1 ) Where any company is being wound up, if the liquidator 
has in his hands or under his control any money of the company represent- 
ing unclaimed dividends payable to any creditor or 
Unclaimed divi- undistributed assets refundable to any contributory which 

tribtited assets have remained unclaimed or undistributed for stx 

to be paid to months after the date on which they became payable or 

Companies refundable , the liquidator shall forthwith pay the said 

Accouin i<>n money into the Reserve Bank of India to the credit of 

the Ventral Government in an account to be called the 
Companies Liquidation Account , and the liquidator shall on the dissolution 
of the company , similarly pay into the said account any money representing 
unclaimed dividends or undistributed assets in his hands at the date of 
dissolution. 

( 2 ) The liquidator shall, when making any payment referred to in 
sub-sectioti (7), furnish to such officer as the Central Government may 
appoint in this behalf a statement in the prescribed form setting forth in 
respect of all sums included in such payment the nature of the sums , the 
names and last known addresses of the persons entitled to participate there- 
in, the amount to which each is entitled and the nature of his claim 
thereto , and such other particulars as may be prescribed . 

(3) The receipt of the Reserve Bank of India for any money paid to 
it under sub-section ( l) shall be an effectual discharge of the liquidator in 
respect th e reof \ 

(d) Where the company is being wound up by the Court, the liquida- 
tor shall make the payments referred to in sub-section (l) by transfer front 
the special banking account referred to in sub-section ( 3 ) of section 213 A, 
and where the company is wound up voluntarily , or subject to the super- 
vision of the Court , the liquidator shall, when filing a statement in 
pursuance of sub- sect ion (/) of section 21 /, indicate the sum of money 
which is payable to the the Reserve Bank of India under sub-section (/) 
which he has had in his hands or under his control during the six months 
preceding the date to which the said statement is brought down , and shall , 
within fourteen days of the date of fillin' the said statement, pay that 
sum into the Companies Liquidation Account. 

(fi) Any person claiming to be entitled to any money paid into the 
Companies Liquidation I c count in pursuance of this section may apply to 
the Court for an order for payment thereof and the Court , if satisfied that 
the person claiming is entitled , may make an order for the payment to that 
person of the sum due : 

Provided that before making such order the Court shall cause a 
notice to be served on such officer as the Central Government may appoint 
in this behalf calling on the officer to show cause within one month from 
the date of the service of the notice why the order should not be 
made . 

(6) Any money paid into the Companies Liquidation Account in 
pursuance of this section, which remains unclaimed thereafter for a 
period of fifteen years, shall be transferred to the general revenue accout 
of the Central Government ; but any claim Preferred under sub- sect ion 
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(5) to any money so transferred shall be allowable as if such transfer had 
not been made, the order for payment on such claim being treated as an 
order for refund of revenue. 

(7) Any liquidator retaining any money which should have been 
paid by him into the Companies Liquidation Account under this section 
shall pay interest on the amount retained at the rate of twenty per cent, 
per annum and shall also be liable to pay any expenses occasioned by 
reason of his default, and, where the winding up is by or under the 
supervision of the Court , he shall also be liable to disallowance of all or 
such part of his remuneration as the Court may think just and to be 
removed from his office by the Court. 

(8) Nothing in this section shall apply in relation to companies with 
objects confined to a single Province which are not trading corporations . 

245 . (1) Ain affidavit required to he sworn under the provisions 
or for the purposes of this Part may be sworn in British India, or 
elsewheie within the dominions of His Majesty, before 
before °w 1 km n* ° * * an > Court, Judge or person lawfully authorised to take 
affidavit may be receive affidavits, or in any part of India other than 

sworn. * British India before any Coin! authorised or continued 
by the t entral (iovernment or the Crown Representative, 
or in any place outside His Majesty’s dominions before any of His 
Majesty’s Consuls or Vice-Consuls. 

(2) All Courts, Judges, Justices, Commissioners, and persons 
acting judicial 1\ in British India shall take judicial notice of the seal 
or stamp or signature (as the case may be) of any such Court, Judge, 
pet sou. Consul or Vice-Consul, attached, appended oi subscribed to any 
such affidavit or to any other document to be used for the pui poses of 
this Pa 1 1. 


Rules. 


Power of High 
Court to make 
rules. 


246 . fl) The High Court may, fiom time to time, make rules 
consistent with this Act and with the Code of Civil Procedure. 1908, 
concerning the mode of proceedings to be had for 
winding up a company in such Court and in the Courts 
suboidinaie thereto, and for voluntary winding up (both 
members and creditors), for Ihe holding of meetings of 
creditors and members in connection with proceedings under section 153 of 
this Act , and for giving effect to the piovisions hereinbefore contained as 
to the reduction of the capital and the sub-divisions of the shares of a 
company and generally for all applications to be made to the Court under 
the prolusions of this Act, and shall make rules providing for {ill matters 
relating to the winding up of companies which , bv this Act , are to be 
prescribed. 


(2) Without prejudice to the generality of the foregoing power, 
the High Court may by such rules enable or require all or any of 
the powers and duties conferred and imposed on the Court by this 
Act, iu respect of the matters following, to be exercised or performed 
by the official liquidator, and subject to the control of the Court, 
that is to say, the powers and duties of the Court in respect of — 


(<?) holding and conducting meetings to ascertain the wishes 
of creditors and contributories ; 
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(b) settling lists of contributories and rectifying the register 

of members where required, and collecting and applying 
the assets ; , 

(c) requiring delivery of property or documents to the liquidator ; 

(d) making calls ; 

(e) fixing a time within which debts and claims must be proved : 

Provided that the official liquidator shall not, without the special 
leave of the Court, rectify the register of members, and shall not 
make any call without the special leave of the Court. 

Removal of defunct Companies from Register. 

247 , (1) Where the registrar has reasonable cause to believe that 
a company is not eat tying on business or in opeiation, 
Registrar may j slinll send to the company bv post a letter inquiring 
company off whether the company is carrying on business or in 
register. operation. 

(2) If the registrar does not within one month of sending 
the letter leeeive any answer thereto, he shall within tout teen day s 
after the expiration of the month send to the company by post a 
registered letter referring to the fit st letter, and stating that no answer 
thereto has been received and that, if an answer is not nveived to 
the second letter within one month from the date theft of, a notice 
will be published in the official Gazette with a view to striking the 
name of the cojnpany off the register. 

(31 If the registrar either receives an answer Irom the company 
to the effect that it is not ca; tying on business or in operation, or does 
not within one month after sending t lie second leUei recehc any answer, 
he may publish in the official Gazette, and send to the company’ bv post 
a notice that, at the expitatioti of thiee months from the date ot that 
notice, the name of the company mentioned theiein will, unless cause is 
shown to the contrary, be struck off the register and the company will 
be dissolved. 

1 

(4) If, in any case where a eonipam is being wound up, the regis- 
trar has reasonable cause to believe either that no liquidator is acting 
or that the affairs of t lie company' are tnlh wound tip, and the returns 
required to be made 1>\ the liquidator have not been made for a period 
of six consecutive months aUer notice bv the 1 egistrar demanding the 
returns has been sent by' post to the eonipam, or to the liquidator at his 
last known place of business, t lie registrar niav publish in the official 
Gazette and send to the company a like notice as is provided in the last 
preceding sub-section. 

(5) At the expiration of the time mentioned in the notice the 
registrar may, unless cause to the contrary is previously' shown by’ the 
company , strike its name off the registei, and shall publish notice there- 
of in the official Gazette , and on the publication in the official Gazette , of 
this notice, the company shall be dissolved : Provided that the liability’ 
(if any’) of every' director and member of the company shall continue and 
may be enforced as if the company had not been dissolved. 
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(6) If a company or any member or creditor thereof feels aggrieved 
by the company having been struck off the register, the Court, on the 
application of the company or member or creditor, may, if satisfied that 
the company was at the time of the striking off carrying on business or 
in operation, or otherwise that it is just that the company be restored to 
the register, order the name of the company to be restored to the register, 
and thereupon the company shall be deemed to have continued in exis- 
tence as if its name had not been struck off ; and the Court may by the 
order give such directions and make such provisions as seem just for 
placing the company and all other persons in the same position as nearly 
as may be as if the name of the company had not been struck off. 

(7) A letter or notice under this section may be addressed to the 
company at its registered office, or, it no office has been registered, to 
the caie of some dilector, manager or other officer of the company, or, 
if there is no director, manager or othei officer of the company whose 
name and addtess are known to the registrar, may be sent to each of the 
persons who subscribed the memorandum, addressed to him at the 
address mentioned in the memorandum. 


PART VI 

Registration Office and Fees. 


248 .( 1 ) Foi the purposes of the registration of companies under 
this Act, theie shall be offices at such places as the 
Central I Government thinks fit, and no company shall be 
registered except at an office within the province in 
which, by the memorandum, the legistcied office of the company is 
declared to be established* 


Registration 

offices 


(21 The r entral (rove rnntent may appoint such registrars and assis- 
tant legist i ars as it thinks necessatv foi the registration of companies 
under this Act, and may make legulations with respect to their duties. 

(3) The salmies of the persons appointed under this section shall 
be fixed by the Central Government . 

(41 The Central ( lover nment may direct a seal or seals to be pre- 
pared tor t lie authentication of documents required for or connected 
with the registration of companies. 

(5) Any person may inspect the documents kept by the registrar 
on payment ol such fees as may be appointed by the Central Government , 
not exceeding one ittpee for each inspection; and any person may 
requite a certificate of the incorporation of any company, or a copy or 
extract of any other document or any nart of any other document, to be 
certified bv the registrar on payment for the certificate, certified copy or 
extract, of such fees as the Central Government , may appoint not exceed- 
ed three rupees for a certificate of incorporation, and not exceeding six 
annas for every bundled words or fractional part thereof required to 
be copied. 
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(6) Whenever any act is by this Act directed to be done to or by 
the registrar it shall, until the Central Government otherwise directs, 
be done to or by the existing registrar of joint-stock companies or in 
his absence to or by such person as the Central Government may for the 
time being authorise, but, in the event of the ( 'cut rat Government 
altering the constitution of the existing registry offices or anj- of them 
any such act shall be done to or by such officer and at such place with 
reference to the local situation of the registered offices of the companies 
to be registered as the Central Government may appoint. 

249. (l) There shall be paid to the registrar in respect of the 
^ several matters mentioned in Table B in the First 

1 Schedule the several tees therein specified; or such 

smaller fees as the Central Government may direct. 

(2) All fees paid to the registuu in pursuance of this Act shall be 
accounted for to the Crown. 


249A. (1) If a company, having made default in complying with 
any provision of this Act which requires it to file with . deliver or send to 
the registrar any return , account or other document, or to 
give notice to him of any matter , fails to make good the 
default within fourteen days after the service of a notice 
on the company requiring it to do so. the Couit may , on 
an application made to the Court by any member or credi- 
tor of the company or by the registrar . make an order 
directing the company and any officer thereof to make good the default 
within such time as may be specified m the order. 


Enforcing sub- 
mission of re- 
turns a lif l docu 
meats to regis- 
trar. 


(2) Any such order may provide that all costs of and incidental to 
the application shall be borne by the company ot by any officers of the 
company responsible for the default . 

(3) Nothing in this section shall be taken to prejudice the obciaiion 
of any enactment imposing penalties on a company or its office/ s in respect 
of any such default as aforesaid . 


PART VI t 

Application* of Act to Companies Formed and Registered 
under Former Companies Acts 

250. In the application of this Act to existing companies, it 
shall apply in the same manner in the case of a limited company, 
other than a com pa in limited by guarantee, as if the 
Application of company had been foimed and registered under this 
Act to companies Act as a company -limited bv shares; in the case of a 
former Compa- company limited by guarantee, as if the company had 
nies Acts. been formed and registered under this Act as a company 

limited by guarantee ; and, in the case of a company, 
other than a limited company, as if the company had been formed and 
registered under this Act as an unlimited company : 

Provided that — 

(1) nothing in Table A in the First Schedule shall apply to 
a company formed and registered under Acf XIX of 
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1857 and Act VII of I860, or either of them, or under 
the Indian Companies Act, 1866, or the Indian 
Companies Act, 1882 ; 

(2) reference, express or implied, to the date of legislation 
shall he construed as a reference to the date at which 
the company was registered under Act No. XIX of 
1857 and Act No. VII of I860, or either of them, 
or under the Indian Companies Act, 1866 or the 
Indian Companies Act, 1882, as the case may be. 


251 . Thi s Act shall apply to every company registered hut 

. .. . , not formed under Act No. XIX of 1857 and Act 

Acft'o coinpjmies No. YJI of 1860 or either of them, or under the 

registered but Indian Companies Act, 1866, or the Indian Companies 


not formed un- 
der former Com- 
panies Acts. 


Act, 1882, in the same manner as it is hereinafter in 
this Act declared to apply to companies registered 
hut not formed under this Act : 


Provided that leference, express or implied, to the date of regis- 
tiation shall he construed as a reference to the date at which the 
company was registered under the said Acts or any of them. 


252 . 

Mode of 
traiisffi t ing. 


A company registered under Act XIX of 1857 and Act 
YII of I 860 or either of them may cause its shares 
to he transferred in the manner hitherto in use, or in 
such other manner as the company max diiect. 


PART YII I. 

COMPXNIKS A rTIfOK ISKD TO REGISTER T ’ N I > K R THIS ACT. 

253 . d) With the exceptions and subject to the 

Companies eapa provisions mentioned and contained in this 
bit* or bring 

registered. section, 

(0 any company consisting of seven or more members, which 
was in existence on the first dav of May, eighteen hundred 
and eighty-two, including any company icgisteted under 
Act No. XIX of 1857 and Act No. YII of I860 or either 
of them, and 

(ii) any company formed after the date aforesaid whether before 
or after the commencement of this Act, in puisunnce of 
of any Act of Parliament or Indian law other than this 
Act, or of Letters Patent, or being otheixvise duly consti- 
tuted according to law, and consisting of seven or more 
members ; 

may at any time register under this Act as an unlimited company or as a 
company limited by shares, or as a company limited by guarantee ; and 
the registration shall not he invalid bv reason that it has taken place 
with a view to the company being wound up : 
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(2) Provided as follows : — 

(a) a company having the liability of its members limited 

by Act of Parliament or Indian law or by Letters 
Patent, and not being a joint-stock company as herein- 
after defined, shall not register in pursuance of this 
section ; 

(b) a company having the liability’ of its members limited 

by Act of Parliament or Indian law or by Letters 
Patent shall not register in pursuance of this section 
as an unlimited company or as a company limited by 
guarantee ; 

(c) a company that is not a joint-stock company as hereinafter 

defined shall not register in pursuance of this section as a 
company limited by shares ; 

(d) a company shall not register in pursuance of this section 

without the assent of a majority of such of its members 
as are present in person or by proxy (in cases where 
proxies are allowed by the articles) at a general meeting 
summoned foi the purpose ; 

(e) where a company not having the liability of its members 

limited by Act of Parliament or Indian law or by Letters 
Patent is about to register as a limited company, the 
majority required to assent as aforesaid shall consist of 
not less than three-fourths of the members present in 
person or by proxy at the meeting ; 

(f) where a company is about to register as a company limited 

by guarantee, the assent to its being so Registered shall be 
accompanied by a resolution declaring that each member 
undertakes to contribute to the assets of the company, in 
the event of its being wound up while he is a member, or 
within one year afterwards, for pavmet of the debts and 
liabilities of the company contracted before be ceased to 
be a member, and of the costs and expenses of winding 
up, and for the adjustment of the rights of the contribu- 
tories among themselves such amount as may be required 
not exceeding a specified amount. 

(3) In computing any majority under this section when a pol I 
is demanded legat'd shall be had to the number of votes to which each 
member is entitled according to the articles. 

(4) A company" registered under the Indian Companies Act, 1882, 
shall not be registered in pursuance of this section. 


254. For the purposes of this Part as far as relates to registration 
of companies as companies limited by shares, a joint-stock company 
means a company having a permanent paid up or 
nominal share capital of fixed amount divided into 
shares, also of fixed amount, or held and transferable 
as stock, or divided and held partly in one way and 
partly in the other, and formed on the principle of having for its 
members the holders of those shares or that stock, and no other persons ; 
and such a company, when registered with limited liability under 
this Act, shall be deemed to be a company limited by shares. 


Definition of 
“joint stock 
company." 
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255 . Before the registration in pursuance of this Part 
te^eiristratiotj a j°t nt ‘ stoc ^ company, there shall be delivered to the 
by joint^tock 15 registrar the following documents (that is to say) :~r 
companies. 

(1) a list showing the names, addresses and occupations of all 

persons who on a day named in the list, not being more 
than six clear days before the day of registration, were 
members of the company, with the addition of the, 
shares or stock held by them respectively, distinguishing, 
in cases where the shares are numbered, each share by its 
number ; 

(2) a copy of any Act of Parliament, Indian law , Royal Charter, 

Letters Patent, deed of settlement, contract of co-partnery 
or other instrument constituting or regulating the com- 
pany ; and 

(3) if the company is intended to be registered as a limited com- 
pany, a statement specifying the following particulars 
(that is to say) : — 

(a) the nominal share capital of the company and the number 
ot shares into which it is divided or the amount of stock 
of which it consists : 

(1.) the number of shares taken and the amount paid on 
each share : 


the name of the company, with the addition of the word 
'‘Limited” as the last word thereof ; and 

in the case of a company intended to be registered as a 
company limited by guarantee, the resolution declaring 
the amount of the guarantee. 

256. Before the registration in pursuance of this 
Part of any company not being a joint-stock company, 
there shall be delivered to the registrai — 

U) a list showing the names, addresses and occupations of the 
directors of the company ; and 

t2) a copy of any Act of Parliament, Indian law, Letters Patent, 
deed of settlement, contract of co-partneiy or other 
instrument constituting or regulating the company ; and 

(3) in the case of a company intended to be registred as a 
company limited by guarantee, a copy of the resolution 
declaring the amount of the guarantee. 


(cl 


(d) 


Requirements 
for registration 
by other than 
joint-stock 
companies. 


Authentication 
of statement of 
existing 
companies. 


257 . The list of members and directors and any 
other particulars lelating to the company required to be 
delivered to the registrar shall be duly verified by the 
declaration of any two or more directors or other princi- 
pal officers of the company. 


^ 258 . The registrar may require such evidence as he 

Registrar may thinks necessary for the purpose of satisfying himself 
utoMttw of Ce whether any company proposing to be registered is or is 
company. not a joint-stock company as hereinbefore defined. 
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259 . ( 1 ) Where a banking company, which was in exis- 
tence on the first day of May eighteen hundred and 
eighty-two, proposes to register as a limited company, it 
shall, at least thirty days before so registering, give 
notice of its intention so to register to every person who 
has a banking account with the company, either by deli- 
very of the notice to him, or by posting it to him at, or 
delivering it at, his last known address. 

(2) If the company omits to give the notice required by the 
section, then as between the company and the peisou for the time being 
interested in the account in respect of which t he notice ought to have 
been given, and so far as respects the account down to the time at 
which notice is given, but not further or otherwise, the certificate of 
registration with limited liability shall have no operation. 

260 . No fees shall be charged in lespect of the registration in 
pursuance of this Pa it of a company if it is not regis- 
teted as a limited company or if beloie its registration 
as a limited company the liability of the shai eholders 
was limited by some Act of Parliament or Indian 
s Patent. 

261 . When a company registers in pursuance of 
this Part with limited liability, the word ‘‘Limited” 
shall foim and be legistered as putt ot its name. 


Exemption <>f 
certain compa- 
nies from pay- 
ment of tees. 

law or by Letter 

Addition of 
“Limited” to 
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262 - On compliance with the requirements of this Pint with les- 
pect to registration, and on payment of Midi lees, il ;un , as aie payable 
under 'fable J> in the First Schedule, the registiai shall 
CertiticaUof certify under his hand that the contain applying lor 

existing registration is incorporated as a conpfun under this Act, 

companies. and in the case of a limited compam that it is limited, 

and thereupon the company shall be incorporated, and 
shall have perpetual succession and a common seal, 

263 . All property, moveable and immoveable, including all inter- 
ests and rights in, to and out of pioperty, moveable and immoveable, 
and including obligations and actionable claims as may 
\ esting of belong torn* be vested in a company at the date of its 

registration in puisuance of this Pint, shall, on legis- 
tiation, pass to and vest in the company as incoi pointed 
under this Act for all the estate and interest of the company therein. 


property on 
registration. 


264 . T lie registration of a company in pursuance of this Part 

shall not affect the rights or liabilities of the company 

Saving of exist- i n aspect of any debt or obligation incurred or anv 
mg liabilities. , . . ■ 

contract entered into, by, to, with or on behalf of, the 
company before registration. 

265 . All suits and other legal proceedings which at the time of 
the registration of a company in pursuance of this Part are pending 

. by or against the company, or the public officer or 

exist! jig suUs. ° an > T member thereof, may be continued in the same 
manner as if the registration had not taken place : 
nevertheless execution shall not issue against the effects of any indi- 
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vidual member of the company on any decree or order obtained in 
any such suit or proceeding ; but, in the event of the property and 
effects of the company being insufficient to satisfy the decree or order, 
an order may be obtained for winding up the company. 

Effect of registra- 266* When a company is registered in pursuance 
lion under Act. of this Part — 

(i) all provisions contained in any Act of Parliament, Indian 
law, deed of settlement, contract of co-partnery. Letters 
Patent, or other instillment constituting or regulating 
the company, including, in the case of a company register- 
ed as a company limited by guarantee, the resolution 
declaring the amount of the guarantee, shall be deemed 
to be conditions and legulations of the company, in the 
same manner and with the same incidence as it so much 
thereof as would, if the company had been formed tinder 
this Act, have been required to be inserted in the 
memorandum, were contained in a registered memoran- 
dum, and the tesidue thereof were contained in registered 
articles ; 

(ii) all the provisions of this Act shall apply to the company 
and the members, contributories and creditors thereof, 
in the same manner in all respects as if it had been 
formed under this Act, subject as follows (that is 
to say) 

(al the t emulations in Table A in the First Schedule shall 
not apply unless adopted by special resolution ; 

(}>) the provisions of this Act relating to the numbering of shares 
shall not apply to any joint-stock company whose 
shares are not numbered ; 

(c) subject to the provisions of this section the company shall 

not have power to alter anv provision contained in any 
Act of Parliament or Indian law relating to the Company ; 

(d) subject to the provisions of the section, the company shall 

not have power, without the sanction of the Central 
Government , to alter any provision contained in any 
Letters Patent relating to the company ; 

(.») the company shall not have power to alter any provision 
contained in a Royal Charter or Letters Patent with res- 
pect to the objects of the company ; 

(f) in the event of the company being wound up, every person 
shall be a contributory, in respect of the debts and liabi- 
lities of the company contracted before registration, who is 
liable to pnv or contribute to the payment of any debt or 
liability of the company contracted befoie registration, or to 
pay or contribute to the payment of any sum for the adjust- 
ment of the rights of the members among themselves in 
respect of any such debt or liability ; or to pay or contri- 
bute to the payment of the cost and expenses of winding 
up the company, so far as relates to such debts or liabili- 
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ties as aforesaid ; and every contributory shall be liable 
to contribute to the assets of the company, in the course 
of the winding up, all sums due from him in respect of 
any such liability as aforesaid ; and in the event of the 
death or insolvency of any contributoiy, the provisions of 
this Act with respect to the legal representatives and 
heirs of deceased contributories, and with reference to the 
assignees of insolvent contributories, shall apply ; 

(iii) the provisions of this Act with respect to — 

the registration of an unlimited company as limited ; 


(a) 

(b) 


(c) 


(iv) 


the powers of the unlimited company oh registration as a 
limited company to increase the nominal amount of its 
share capital and to provide that a portion of its share 
capital shall not be capable of being called up except in 
the event of winding up ; 

t lie power of a limited company to determine that a portion 
of its share capital shall not l>e capable of being called tip 
except in the event of winding up ; 

shall apply notwithstanding any provisions contained in 
any Act of Parliament, Indian law. Royal Charter, deed 
of settlement, contract of co-partnety, Letters Patent or 
other intsiument constituting or tegulating the company ; 

nothing in this section shall authorise the company to alter 
any such provisions contained in any deed of settlement, 
contract of co-partnery, Letters Patent or other instill- 
ment constituting or regulating the company, as would, 
if the company had originally been formed under this Act, 
have been required to be contained in the memorandum 
and are not atithoiised to be altered by this Act ; 

(v) nothing m this Act shall deiogate from any lawful power 
of altering its constitution oi regulations wdiich mav, bv 
virtue of any Act of Parliament, Indian law , deed of 
settlement, contract of co-pai tnery, Letters Patent or other 
instrument constituting or regulating t lie company, be 
vested in the company. 

267. (V Subject to the provisions of this section, a 
company registeied in pursuance of this Part may by 
special resolution allei the form of its constitution by 
substituting a memorandum and articles for a deed of 
settlement. 

(2) The provisions of this Act with respect to confirmation by the 
Court and registration of an alteration of the objects of a company shall 
so far as applicable, apply to an alteration under this section with the 
following modifications : — 

(a) there shall be substituted for the printed copy of the altered 
memorandum required to be filed with the registrar a 
printed copy of the substituted memorafidum of articles ; 
and 


Power to substi- 
tute memoran- 
dum and articles 
for deed of 
settlement. 



Sec. Ml-] 


INDIAN COMPANIES ACT 


133 


(b) on the registration of the alteration being certified by the 
registrar, the substituted memorandum and articles shall 
apply to the company in the sanfie manner as if it were a 
company registered under this Act with that memorandum 
and those articles, and the company’s deed of settlement 
shall cease to apply to the company. 

(3) An alteration under this section may be made either with or 
without any alteration of the objects of the company under this Act. 

(4) In this section the expression “deed of settlement” includes any T 
contract of co-partnery or other instrument constituting or regulating 
the company, not being an Act of Parliament, an Indian law , a Royal 
Charter or Letters Patent. 

268 . The provisions of this Act with this respect to staying and 
restraining suits and legal pioceedings againat a company at any time 

after the presentation of a petition for winding up and 
before the making of a winding up order shall, in the 
case of a company registered in pursuance of this Part, 
where the application to stay or restrain is by a creditor, 
extend to suits and legal proceedings against any contri- 
butory of the company. 

269 . Where an order has been made for winding up a company 
registered in pursuance of this Part, no suit or other legal proceed- 
ing shall be commenced or proceeded with against the 
company or any contributory of the company in respect 
of any debt of the company, except by leave of the Court, 
and subject to such terms as the Court may impose. 


Suits staved on 
winding up 
order. 


Power of Court 
to stay or res- 
train proceed- 
ings. 


PART IX. 


Winding ri* nv I v n r kc» i stk r ki > Cnup \ niks. 


270 . F< r the purposes of this Part, i lie expression “unregistered 
compain” shall not include a railway company incorporated by Act of 
Parliament or by an Indian law , nor a company regis- 
”u*nre "istered tered under the Indian Companies Act, 1866, or under 

company". any Act repealed thereby, or under the Indian Companies 

Act, 1882, or under this Act, but save as afrorsaid, shall 
include any partnership, association or company consisting of more than 
seven members. 


271 . ( 1 ) 

Winding up of 

unregistered 

companies. 


Subject to the provisions of this Part, any unregistered 
company may l>e wound up under this Act, and all the 
provisions of this Act with respect to winding up shall 
apply to an unregistered company, with the following 
exceptions and additions : — 


(i) an unregistered company shall, for the purpose of determin- 
ing the Court having jurisdiction in the matter of the 
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winding up, be deemed to be registered in the province 
where its principal place of business is situate or, if it 
has a principal place of business situate in more than one 
province, then in each province where it has a principal 
place of business ; and the principal place of business 
situate in that province in which proceedings ’are being 
instituted shall, for all the purposes of the winding up, 
be deemed to be the registered office of the company. 

(ii) no unregistered company shall be wound up under this Act 

voluntarily or subject to supervision ; 

(iii) the circumstances in which an unregistered company may 

be wound up are as follows (that is to say) : — 

(a) if the company is dissolved, or has ceased to carry on busi- 

ness or is carrying on business only for the purpose of 
winding up its affairs’ ; 

(b) if the company is unable to pay its debts ; 

(c) if the Court is of opinion that it is just and equitable that 

the company should be wound up ; 

(iv) an unregistered company shall, for the purposes of this 

Act, be deemed to be unable to pay its debts 

(a) if a creditor, by assignment or otherwise, to whom the 
company is indebted in a sum exceeding five hundred 
rupees then due, has served on the company, by leaving 
at its principal place of business, or by deliveiing to the 
secretary, or some director, manager or principal officer 
of the company, or by otherwise serving in such manner 
as the Court may approve or direct, a demand under his 
hand requiring the company to pay the sum so due, and 
the company has for three weeks after the service of the 
demand neglected to pay the sum, or to secure or com- 
pound for it to the satisfaction of the creditor ; 

(b) if any suit or other legal proceeding has been instituted 

against any member for any debt or demand due or 
claimed to be due, from the company 01 from him in his 
character of member, and notice in writing of the institu- 
tion of the suit or other legal proceeding having been 
served on the company bv leaving the same at its princi- 
pal place of business or by delivering it to the secretary, 
or some director, manager or principal officer of the com- 
pany 01 by otherwise serving the same in such manner 
as the Court may approve or direct, the company has not 
within ten days after service of the notice paid, secured 
or compounded for the debt or demand, or procured the 
suit or other legal proceeding to be stayed, or indemnified 
the defendant to his resonable satisfaction against the 
suit or other legal proceeding, and against all costs, 
damages and expenses to be incurred by him by reason of 
the same ; 

(c) if execution of other process issued on a decree or order 

obtained in any Court in favour of a creditor against the 
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company or am- member thereof as such, or any person 
authorised to be sued as nominal defendant on behalf of 
the company, is returned unsatisfied ; and 

(d) if it is otherwise proved to the satisfaction of the Court that 
the company is unable to pay its debts. 

(2) Nothing in this Part shall affect ihe operation of any enact-, 
me nt which provides for any partnership, association or company being 
wound, up, or being wound up as a company or as an unregistered 
company, under any enactment repealed by this Act, except that referen- 
ces in any such first-mentioned enactme nt to any such repealed enact- 
ment shall be read as references to the corresponding provision (if any) 
of this Act. 


(J) Where a company incorporated outside British India which has 
been carrying on business in British India ceases to carry on business in 
British India it may he wound up as an unregistered company under 
this Part y notwith stand in g that it h as been dissolved or otherwise ceased 
to exist as a company under or by %'irtue of the laws of the company 
under which it was incorporated . 


Contributories 
in winding up 
of unregistered 
companies. 


272 fl) I" t lie event of an unregistered company being wound up, 
every person shall be deemed to be a contributory who 
is liable to pay or contribute to the payment of any 
debt or liability of the company, or to pay or contribute ' 
to the payment of any sum for the adjustment of the 
rights of the members among themselves, or to pay or 
contribute to the payment of the costs and expenses of winding up 
the company, and every contributory shall be liable to contribute to the 
assets of the company all sums due fiotn him in respect of any such lia- 
bility as aforesaid. 

(2) In the event of any contributory dying or being adjudged 
insolvent, the provisions of this Act with respect to the legal represen- 
tatives and heirs of deceased contributories, and to the assignees of 
insolvent contributories shall apply. 


273 . The provisions of this Act with respect to staying and 
lestimning suits and legal proceedings against a com- 
pany at any time after the presentation of a petition for 
winding up and before the making of a winding up 
older shall, in the case of an unregistered company, 
where the application to stay or restrain is by a creditor, extend to suits 
and legal proceedings against any contributory of the 


Power to stay 
or restrain 
proceedings. 


eotnt>an\ . 


274 . Where an order has been made for winding up an unregis- 
tered company, no suit or other legal proceeding shall 
be proceeded with or commenced against any contribu- 
tory of the company in respect of any debt of the com- 
pany, except by leave of the Cotut, and subject to such 
terms as the Court may impose. 


Suits stayed 
on winding 
up order. 


275 . 


Directions 
as to property 
in certain 
cases. 


If an unregistered company has no power to sue and be sued 
in a common name, or if for any- reason it appears 
expedient, the Court may-, by the winding up order, or 
by- any- subsequent order, direct that all or any part of 
the properly, moveable or immoveable, including all 
interests and rights in, to ntul out of property, moveable 
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and immoveable, and including obligations and actionable claims as may 
belong to the company or to trustees on its behalf, is to vest in the 
official liquidator by his official name, and thereupon the property or 
the part thereof specified in the order shall vest accordingly ; and the 
official liquidator may, after giving such indemnity v if any) as the Court 
may direct, bring or defend in his official name any suit or other legal 
proceeding relating to that property, or necessary to be brought or 
defended for the purposes of effectually winding up the company aiid 
recovering its property. 


276 - The provisions of this Part with respect to unregistered 
companies shall be in addition to, and not in restriction of, any provi- 
sions hereinbefore in this Act contained with respect to 
thU^Part* 18 ° f winding up companies by the Court, and the Court or 
cummulative. official liquidator may exercise any poweis or do any act 
in the case of unregistered companies which might be 
exercised or done by it or him in winding up companies formed and 
registered under this Act ; but an unregistered company shall not, 
except in the event of its being wound up, be deemed to be a company 
under this Act, and then only to the extent provided by this Part. 


PART X. 

CO MPA NIKS KSTABT.ISHKD OUTSIDK BRITISH INDIA. 

277 . fi) Evety company incorporated outside British India, which 
at the commencement of this Act has a place of business in British 
India, and every such company which after the 
Requirements as commencement of this Act establishes such a place of 
estabH«li"c! e out- business within British India, shall, within six months 

side British from the commencement of tin’s Act or within one 

India. month from the establishment of such place of business, 

as the case may be, file with the registrar in the pro- 

vince in which such place of business is situated, — 

(a) a certified copv of the charter, statutes or memorandum and 

articles of the company, or other instrument constituting 
or defining the constitution of the company, and, if the 
instrument is not written in the English language, a 
certified translation theieof; 

(b) the full address of the registered or principal office of the 

company ; 

(c) a list of the directors and managers (if any) of the 

company ; 

(d) the names and addresses of some one or more persons 

resident in British India authorised to accept on behalf of 
the company service of process and any notices required 
to be served on the company ; 



Sec. 277 ] 


INDIAN COMPANIES ACT 


137 


{e) the full address of that office of the company in British 
India which is to he deemed the principal place of business 
in British India of the company ; 

and, in the event of any alteration being made in any such instrument 
or in any such address or in the directors or managers or in the names 
or addresses of any such persons as aforesaid, the company shall, within 
the prescribed time, file with the registrar a notice of the alteration. 

(2) Any process or notice required to be served on the company 
shall be sufficiently served, if addressed to any person whose name has 
been so filed as aforesaid and left at or sent by post to the address which 
has been so filed. 

(3) Every company to which this section applies shall in every 
year file with the registrar of the province in which the company has its 
principal place of business - 

(i) in the case whereby the law, for the time being in force, of 

the country in which the company is incorporated, such 
companv, is required to file with the public authority 
an annual balance-sheet, — 

three copies of that balance-sheet and if the balance-sheet 
docs not contain all the information provided for in the 
form marked H in the Third Schedule , such supplementary 
statements in triplicate as shall furnish such information ; 
or 

(ii) ilia case where no such piovision is made by the law, for 

the time being in forte, of the countiy in which the com- 
pany is incot pointed,- such a statement in triplicate in 
the form of a balance-sheet as such company would, it it 
were a company formed and legistered under this Act, 
be required to file in accordance with the piovisions of 
this Act : 

(4) Every company to which this section applies and which uses 
the wotd “Limited” as part of its name, shall 

(a) in every prospectus inviting subscriptions for its shares or 

debentures in British India, slate the countiy in which 
the company is incorporated ; and 

(b) conspicuously exhibit on every place where it carries on 

business in British India the name ot the company and the 
country in which the company is incorporated in letters 
easily legible in English diameters and also, if any place 
where it carries on business is beyond the local limits of 
the ordinary original civil jurisdiction of a High Court, in 
tlie characters of one of the vernacular languages used in 
that place ; and 

(c) have the name of the company and of the country in .which 

the company is incorporated mentioned in legible English 
characters in all bill heads and letter paper, and in all 
notices, advertisements and other official publications of 
the company. 

(5) Ex'ery company to which this section applies shall if the liability 
of the members of the company is limited cause notice of that fact to be 
stated in legible characters in every prospectus inviting subscriptions for 
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its shares , and in all billheads and letter paper . notices , advertisements 
and other official publications of the company in British India , 

#o be affixed on every place where it carries on business* 

(6) If any company to which this section applies fails to comply 
with any of the requirements of this section, the company, and every 
officer or agent of the company, shall be liable to a fine not exceeding 
five hundred rupees or, in the case of a continuing offence, fifty rupees 
for every day during which the default continues. 

(7) For the purposes of this section — 

(a) tne expression “certified*’ means certified in the prescribed 

manner to be a true copy or a correct translation ; 

(b) the expression “place of business’* includes a share transfer 

or share registration office ; 

(c) the expression “director** includes any person occupying the 

position of director, by whatever name called ; and 

(d) the expression “prospectus” means any prospectus, notice, 

circular, advertisement or other invitation, offering to the 
public for subscription or purchase any shares or deben- 
tures of the company. 

(<$) There shall be paid to the registrar for registering any docu- 
ment required by this section to be filed with a fee of five rupees or such 
smaller fee as may be prescribed. 

277A. (/) It shall not he lawful for any person — 

(a) to issue, circulate or distribute in British India any prospec- 

tus offering for subscription shares in or debentures of a 
saufand offt-r^or com P aii y incorporated or to be incorporated outside British 
sale of share. India whether the company has or has not established , or 
when formed will or will not establish , a place of business 
in British India , unless — 

it) before the issue , circulation or distribution of the prospectus 
in British India a copy thereof , certified by the chairman 
and two other directors of the company as having been 
approved by resolution of the managing body , has been 
delivered for registration to the registrar ; 

(ii) the prospectus states on the face of it that the. copy has been 
so delivered : 

(Hi) the prospectus is dated ; and 

(/v) the prospect its otherwise complies with this Part : or 

( b ) to issue to any person in British India a form of application 

for shares in or debentures of such a company or intended 
company as aforesaid , unless the form is issued with a 
prospectus which complies with this Part : 

Provided that this provision shall not apply if it is shown that the 
form of application was issued in connection with a bona 
fide imitation to a person to enter into an underwriting 
agreement with respect to the shares or debentures . 

( 2) This section shall not apply to the issue to existing members or 
debenture holders of a company of a prospectus or form of application 
relating to shares in or debentures of the company , whether an applicant 
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for shares or debentures will or will not have the right to renounce in 
favour of other per sons> but, subject as aforesaid , this section shall apply 
to a prospectus or form of application whether issiled on or with reference 
to the formation of a company or subsequently. 

(3) Where any document by which any shares in or debentures of 
a company incorporated outside British India are offered for sale to the 
public would , if the company concerned had been a company within the 
meaning of this Act , have been deemed by virtue of section 98A to be a 
Prospectus issued by the company , that document shall be deemed to be, for 
the purposes of this section, a prospecttis issued by the company. 

( '}) An offer of shares or debentures for subscription or sale to any 
person whose ordinary business it is to buy or sell shares or debentures , 
whether as principal or agent, shall not be deemed an offer to the public 
for the purposes of this section. 

(5) Any person who is knowingly tcsponsible for the issue, circula- 
tion or distribution of any prospectus , or for the issue of a form of 
application tor shares or debentures, in contravention of the provisions of 
this section shall be liable to a fine not exceeding five thousand rupees. 

(6) In this section and in section 277 B, the expressions ‘prospectus' 

‘ shares' and ‘ debentures' have the same meanings as when used in relation 
to a company incorporated under this Act. 

277B. (1 ) In order to comply with this Part a prospectus , in 
addition to complying with the prolusions of sub-clauses 

Kequiiemrnts as ( jj ) ( Hi ) of clause (a) of sub-sect ion (/) of section 

to prospectus. J 

2/7 A, must — 

(<7) contain particulars with respect to the following matters : — 

(/) the objects of the company ; 

(ii) the instrument constituting or defining the constitution of 
the company ; 

( 7/7) the enactments, or provisions having the force of an enact- 
ment, by or under which the incorporation of the company 
was effected ; 

(/V) an address in British India where the said instrument, 
enactments or provisions , or copies thereof, and if the same 
arc in a foreign language a translation thereof in the 
English language certified in the prescribed manner, can 
he inspected ; 

( v ) the date on which and the country in which the company was 

incorporated ; 

(vi) whether the company has established a place of business in 
British India and, if so, the address of its principal office in 
British India ; 

Provided that the provisions of sub-clauses (i), {ii) ami Hit) of this 
clause shall not apply in the case of a prospectus issued more 
than two years after the date at which the company is entitled 
to commence business : 

(if) Subject to the provisions of this section, state the matters specified 
in sub-section (1 A) of section 93 and set out the reports speci- 
fied in that section : 
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Provided that — 

(i) where any prospectus is published as a newspaper advertise- 

ment , it shall be a sufficient compliance xvith the requirement 
that the prospectus must specify the objects of the company 
if the advertisement specifies the primary object with which 
the company was formed , and 

(ii) in section 93 of this Act a reference to the articles of the 

company shall be deened to be a reference to the constitution 
of the company . 

(2) Any condition requiring or binding any applicant for shares or 
debentures to waix?e compliance with any requirement of this section, or 
puipoting to affect him with notice of any contract , document , or matter 
not specifically referred to in the prospectus , shall be void . 

(3) In the event of non-compliance with or contravention of any of 
the requirements of this section , a director or other person responsible for 
the prospectus shall not incur any liability by reason of the non-compliance 
or contravention , if — 

( a) as regards any matter not disclosed , he proxies that he was not 
cognisant thereof , or 

(b) he proves that the non-compliance or contravention arose from 
an honest mistake of fact on his part, or 

(c) the non-compliance or contravention was in respect of matters 

which , in the opinion of the Court dealing with the case . were 
immaterial or were othet wise such as ought , in the opinion of 
that (hurt, furring regard to all the circumstances of the case, 
reasonably to be excused : 

Proxddcd that in the event of failure to include inn prospectus a 
statement with respect to the matters specified in clause in) of snb-section 
( 1 J of section 93, no director or other person shall incur any liability in 
respect of the failure uttlsss it be proved that he had knowledge of the 
matters not disclosed . 

( 4 ) Nothing in this section shall limit or diminish any liability 
which any person may incur under the general Jaxc or this Act, apart from 
this section . 

277C. (I ) It shall not he lawful for any person to go from house to 
.. house otto i ng shares of a company incorporated outside 

canvassing for India fo; subscription or purchase to the public or any 
sale of shares. member of the public. 


(2) In this sub-sect ion the expression 'house' shad not include an 
office used for business purposes. 

(3 ) Any person acting in contravention of this section shad he liable 
to a fine not exceeding rupees one hundred. 


277D. (/) The provisions of sections 109 to 117 , both inclusive, and 
and 120 to 125, both inclusive, shall extend to charges on properties in 
. . British India which are created and to charges on pro- 

chSges atl ° n ° perty in British India which is acquired after the com- 
mencement of the Indian Companies (Amendment) Act , 
1936, by a company incorporated outside British India which has an 
established place of business in British India . 
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Provided that references in the said sections to the registrar shall be 
deemed to be references to the registrar of the province in which the prin- 
cipal place of business in British India of such company is situated , and 
references to the registered office of the company shall be deemed to be 
references to the principal place of business in British India of the 
company : 

Provided further that , where a charge is created outside British 
India or the completion of the acquisition of property takes place outside 
British India , sub-clause (#) of the proviso to sub- section (1) of section 109 
and the proviso to sub -sect ion (1 ) of section 109 A shall apply as if the 
Property wherever situated were situated outside British India . 

(2) This section shall be deemed not to have come into force until 
the commencement of the Indian Companies (Amendment ) Act , 1938: 


Provided that where the provisions of section 109 and sections 117 to 
120 have not been complied with in respect of any charge or mortgage 
created since the 1 5th day of Jatiuary, 1937, as required by this Act, those 
provisions shall be complied with within four weeks from the commence- 
ment of the Indian f ompanies (Amendment) Act , 1938. 


277E. The provisions of sections 118 and 119 shall mutatis mutandis 
apply to the case of all companies incorporated outside British India but 
having an established place of business in British India 
and the provisions of section 130 shall apply to such compa- 
nies to the extent of requiring them to keep at their prin- 
cipal place of business in British India the books of 
account required by that section with respect to money received and ex- 
pended , sales and purchases made , and assets and liabilities in relation to 
its business in British India. 


Notice of 
appointment 
of receiver. 


Provided that references in the said section to the registrar shall be 
deemed to he references to the registrar of the province in which the prin- 
cipal place of business in British India of such company is situated, and 
references to the registered office of the company shall be deemed to be 
references to the principal place of business in British India of the 
company. 


PART XA 

K\xkin<; CompvxikS. 

277F. A 1 hanking company ' means a company which carries on as 
Definition of P r1HC *P a l bn sines the accepting of deposits of money on 

banking current or otherwise, subject to withdrawal by cheque , draft 

company. or order, notwithstanding that it engages in addition in 

any one or more of the following forms of business, 


namely 
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(/) the borrowing, raising or taking up of money ; the lending or 
advancing of money either upon or without security ; the 
drawing , making , accepting , discounting , buying, selling , 
collecting and dealing in bills of exchange, hoondees, 
Promissory notes , coupons, drafts , 6///s of lading, rail- 
way receipts, warrants, debentures, certificates, scrips and 
other instruments , and securities whether transferable or 
negotiable or not ; the granting and issuing of letters of 
credit, travellers cheques and circular notes ; the buying, 
selling and dealing in bullion and specie ; the buying and 
selling of foreign exchange including foreign bank notes ; 
the acquiring, holding, issuing on commission, underwriting 
and dealing in stock, funds, shares, debentures, debenture 
stock, bonds, obligations , securities and investments of all 
kinds ; the purchasing and selling of bonds, scrips or other 
forms of securities on behalf of constituents or others ; the 
negotiating of loans and advances , the receix'ing of all 
kinds of bonds, scrips or valuables on deposit, or for safe 
custody or otherwise ; the collecting and transmitting of 
money and securities ; 

(2) acting as agents for Governments or local authorities or for 

any other person or persons ; the carrying on of agency 
business of any description other than the business of a 
managing agent of a company not being a banking com- 
pany including the power to act as attorneys and to give 
discharges at id receipts ; 

( 3) contracting for public and private loans and negotiating and 

issuing the same ; 

(<l) the promoting, effecting, insuring, guaranteeing, underwriting, 
participating in managing and carrying out of any issue, 
public or private, of State, Municipal or other loans or of 
shares, stock, debentures, or debenture stock of any company, 
corporation or association and the lending of money for the 
purpose of any such issue ; 

(5) carrying on and transacting ex'ery kind of guarantee and 

indent ni t y busi ness ; 

(6) promoting or financing or assisting in promoting or financing 

any business undertaking or industry , either existing or 
new, and developing or forming the same either through 
the instrumentality of syndicates or otherwise ; 

(7) acquisition by purchase, lease, exchange, hire or otherwise of 

any property immoveable or moveable and any rights or 
privileges which the company may think necessary or 
convenient to acquire or the aquisition of which in the opinion 
of the company is likely to facilitate the realisation of any 
securities held by the company or to prevent or diminish 
any apprehended loss or liability \ 

(8) managing, selling and realising all property moveable and 

immoveable which may come into the possession of the com- 
pany in satisfaction or part satisfaction of any of its 
claims ; 
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(9) acquiring and holding and generally dealing with any proper - 
ty and any right , title or interest in any property moveable 
or immoveable which may form part of the security for any 
loans and advance or which may be connected with any 
such security ; 

(W) undertaking and executing trusts ; 

(77) undertaking the administration of estates as executor , trustee 
or otherwise : 

(12) taking or otherwise acquiring and holding shares in any other 

company having objects similar to those of the company ; 

( 13) establishing and supporting or aiding in the establishment and 

' support of associations , institutions , funds , trusts and 

conveniences calculated to benefit employees or ex-employees 
of the company or the dependents or connections of such 
persons ; granting pensions and alloxcances and tnakitig 
payments towards insurance \ subscribing to or guaranteeing 
moneys for charitable or benevolent objects or for any 
exhibition or for any public , general or useful object ; 

(14) the acquisition , construction , maintenance and alteration of 

any building or works necessary or convenient for the pur- 
poses of the company ; 

( 13) selling , improving , managing , developing , exhanging , leasing , 
mortgaging , disposing of or turning into account or other- 
wise dealing with all or any part of the property and rights 
of the company ; 

( Hi) acquiring and undertaking the whole or any part of the busi- 
ness of any person or company, when such business is of a 
nature enumerated or described in this section ; 

( 1 7) doing all such other things as are incidental or conducive to the 
promotion or advancement of the business of the 
company. 

277G. ( 1 ) No company formed after the commencement of the Indian 
Companies ( Amendment) Act, 19X6, jor the purpose of carrying on business 
as a banking company or which uses as part of the name 
under which it proposes to carry on business the word 
bank * banker ' or banking * shall be registered under this 
Act , unless the memorandum limits the objects of the 
company to the carrying on of the business of accepting 
of money on current account or otherwise subject to withdrawal by cheque , 
draft or otherwise along with some or all of the forms of business specified 
in section 277F. 

(2) No banking company whether incorporated in or outside British 
India shall after the expiry of two years from the commencement of the 
said Act carry on any form of business other than those specified in 
section 27 7F. 


Limitations of 
activities of 
banking 
company. 
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Provided that the eutral Government , fry notification in the 

official Gazette , specify in addition to the business set forth in clauses (!) 
to (17) of section 277 F other forms of business which it may be lawful 
under this section for a banking company to engage in. 

277H. No banking company shall after the expiry of two years 
from the commencement of the Indian Companies 
no”^o 11 ei« 0 )lo Pany (Amendment) Act , 1936, employ or be managed by a 
tnan agin* g *ag e n t managing agent other than a banking company for 
the management of the company . 


2771. Notwithstanding anything contained in section 103 , no banking 
company incorporated under this Act after the commencement of the 
Indian ( otn panics (Amendment) Act, 1930, shall com - 
Restriction on mence business , unless shares luwe been allotted to an 

commencement amoun f sufficient to yield a sum of at least fifty thousand 

banking rupees as working capital and unless a declaration duly 

company. verified by an affidavit signed by the directors and the 

manager that such a sum has been received by way of paid 
up capital has been filed with the registrar. 


Prohibition of 
charge on unpaid 
capital. 


277J. No banking company shall create any charge 
upon any unpaid capital of the company , and any 
such charge shall be invalid . 


Reserve fund 277K. (l) Every banking company shall , after t/,e 

commencement of the Indian Companies (Amendment) 
Act , 1936 , maintain a reserve fund. 

(2) Every banking company shall out of the declared profits of each 
year and before any dividend is declared transfer a sum equivalent to not 
less than twenty per cent, of such profits to the reserve fund until the 
amount of the said fund is equal to the paid up capital. 

(3) A banking company shall invest the amount standing to the 
credit of its reserve fund in Government securities or in securities men- 
tioned or referred to in section 20 of the Indian Trusts Act , 1HH2, or keep 
deposited in a special account to be opened by the company fat the purpose 
in a scheduled bank as defined in clause (e) of section (2) of the Reserve 
Bank of India Act , 1931 : 


Provided that the provision of the sub-section shall not apply to a 
banking company incorporated before the commencement of the Indian 
Companies (Amendment) Act, 1936 , till after the expiry of two years from 
the commencement of the said Act. 

277L. ( 1) Every banking company shall maintain byway of cash 
reserve in cash a sum equivalent to at least one and a half per cent, of the 

Cash reserve. time tind fice P er cent, of the demand liabilities 

of such company and shall file with the registrar before 
the tenth day of every month three copies of a statement of the amount so 
held on the Friday of each week of the preceding month with particulars of 
the time and demand liabilities of each such day. 

(2) bor the purposes of sub-section (1 ) demand liabilities' means 
. liabilities which must be met on demand , and 1 time liabilities' means liabi- 
lities which are not demand liabilities. 
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(3) Nothing in this section or in section 2T7K shall apply to a 
scheduled bank as defined in clause (e) of section 2 of the Reserve Bank of 
India Act , 1933. 

(4) If default is made in complying with the requirements of section 
277G , section 277H, section 277], section 277K or section 277M or with the 
requirements of this section as to the maintenance of a cash reserve , 
every director or other officer of the company who is knowingly and wilfully 
a party to the default shall be liable to a fine not exceeding five hundred , 
rupees for every day ' during which the default continues , and if default is 
made in complying with the requirements of this section as to the filing of 
the statement referred to tn sub- sect ion (/), to a fine not exceeding one 
hundred rupees for every day during which the default continues . 

277M. (1) A banking company shall not form any subsidiary 

. . company except a subsidiary company formed for the 

mftu r e^ofsu b s i - purpose of undertaking and executing trusts , undertaking 
diary companies the administration of estates as executor , trustee or other- 
wise and such other purposes set forth in section 27 7 F as 
are incidental to the business of accepting deposits of money on current 
account or otherwise . 

(2) Save as provided in sub-section ( 1 \ a banking company shall 
not hold shares in any company whether as pledgee , niort gagee or absolute 
owner of an amount exceeding forty per cent, of the issued share capital of 
that company : 

Provided that nothing in this sub-sect ion shall apply to shares held 
by a banking company before the commencement of the Indian Companies 
( Amendment ) Act, 1!Kl(i v 

277N. (;) The Court max on the application of banking company 

f C t which is temporarily unable to meet its obligations make on 
1 1 >° slay °p r oce l <1 or der staying the commencement or continuance of all 

j. n £ S , ' actions and proceedings against the company for a fixed 

period of time on such terms and conditions as it shall 
think fit and proper and may from time to time extend the period. 

(2) No such application shall he maintainable unless accompained 
by a report of the registrar : 

Provided , however , the Court may for sufficient reasons , grant 
interim relief , even if the application is not accompanied by such 
report. ' 

(3) The registrar shall for the purposes of his report be entitled at 
the cost of the company to investigate the financial condition of the 
company and for such purpose to have the books and documents of the 
company examined by an accountant holding a certificate issued under 
section l It. 

PART XL 

STTPPI.KMKNTAT.. 

Legal proceedings , offences , etc. 

No court inferior to that of a Presidency Magistrate 
or a Magistrate of the first class shall try any offence 
against this Act. 


278. (1) 

Cognizance of 
offences. 
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(2) If any offence which by this Act is declared to be punishable 
by fine only is committed by any person within the local limits of the 
ordinary original civil jurisdiction of the High Courts of Judicature 
at Fort William, Madras and Bombay, such offence shall be punishable 
upon summary conviction by any Presidency Magistrate of the place at 
which such Court is held. 


(3) Notwithstanding anything in the Code of Criminal Procedure, 
1898, every offence against this Act shall, for the purposes of the said 
Code, be deemed to be lion-cognizable. 


279. The Court imposing any fine under this Act may direct 
that the whole or any part thereof be applied in or 
towards payment of the costs of the pioceedings, or in 
or towards the rewarding of the person on whose 
information the fine is recovered. 


Application 
of fines. 


280. Where a limited company is plaintiff or petitioner in any 
suit or other legal proceeding, any Court having jurisdiction in the 
Power to require matter may, if it appears that there is reason to believe 
limited company that the company will be unable to pay the costs of the 
to give security defendant if successful in his defence, require sufficient 
for costs, security to be given for those costs, and may stay 

all proceedings until the secmity is given. 


281. (1) If in any proceeding for negligence, default , breach of 
duty or breach of trust against a person to wlumt this section applies , it 

appears to the Court hearing the case that that person 
fo grant rell "/it. is or may be liable in respect of the negligence , default , 
certain cases breach of duty or breach of trust, but that he has acted 
honestly and reasonably , and that having regard to all 
the circumstances of the case , including those connected with his appoint- 
ment, he ought fai rly to be excused for the negligence , default , breach of 
trust , that Court may relieve hint , either wholly ot partly, from his liability 
on such terms as the Court may think fit, 

(2) Where any person to whom this section applies has reasons to 
apprehend that any claim will or might be made against him in respect of 
any tie gli genie, default, breach of duty or breach of trust, he may apply to 
the Court for relief , and the Court on any such application shall have the 
same power to relieve hint as under this section it would have had if it had 
been a Court before which proceedings against that person for negligence , 
default, breach of duty or breach of trust had been brought. 

(d) The persons to whom this section applies are the following : — 

(a) directors of a company ; 

(h) managers and managing agents of a company ; 

(c) officers of a company : 

(<7l persons employed by a company as auditors, whether they are 
or are not officers of the com patty. 

282. Whoever in any return, report, certificate, balance-sheet 
or other document, required by or for the purposes of any of the 

it f f i provisions of this Act, wilfully makes a statement false 
statement in any material particular, knowing it to be false, shall 
be punishable with imprisonment of eilher description 
for a term which may extend to three years, and shall also be liable to fine. 
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282 A. Any director , managing agent , manager or other officer or 
employee of a company who wrongfully obtains possession of any property 
of a company , or having any such property in his posses- 
sion wrongfully withholds it or wilfully applies it to 
purposes other than those expressed or directed in the 
articles and authorised by this Act , shall , on the complaint 
of the company or any creditor oi contributory thereof , be 
punishable with fine not exceeding one thousand rupees and may be 
ordered by the Court trying the offence to deliver up or refund within a 
time to be fixed by the Court any such property improperly obtained or 
wrongfully withheld or wilfully misapplied or in default to suffer imprison- 
ment for a period not exceeding two years. 

282B. (1) All moneys or securities deposited with a company by 

its employees in pursuance of their contracts of service 
with the company shall be kept or deposited by the company 
in a special account to be opened by the company for the 
purpose in a scheduled bank as defined in clause ie) of 
section 2 of the Reserve Hank of India Act , VdHl, and no 
portion the I eof shall be utilised by the company except for the purposes 
agreed to in the contract of service. 

( 2 ) Where a provident fund has been constituted by a company for its 
employees or any class of its employees, all moneys contributed to such fund 
{ whether by the company or by the employees) or accruing by way of 
inteiest or otherwise to such fund after the commencement of the Indian 
( \nnpames (Amendment ) .kf, WHO, shall be invested, and shall be invested 
only in securities mentioned or referred to in clauses (a) to (e) of section 
20 of the Indian Trusts Act , / XX 2, anil all moneys belonging to such fund 
at i he commencement of the said Act which ate not so invested shall be 
invested in such securities by annual instalments not exceeding ten in 
number and not less in amount in any year than one tenth of the whole 
amount of such moneys. 

(3) IS! otwith standi tig anything to the contrary in the rides of any 
fund to which sub section < j) applies <>/ in any contract between a company 
and its employees , no employee shall be cut tiled to receive in respect of such 
portion of the amount to his credit in such fund as is invested in accor- 
dance with the provisions of sub-section {21 interest at a rate eexceeditig the 
rate of interest yielded by such investment . 

(4) An employee shall be entitled on request made in this behalf to 
the company to see the hank's receipt for any money or security such as is 
referred to in sub-section ( l ) and sub-section (2). 

(o) Any director , managing agent , manager or other officer of the 
company who knowingly coni rai'etics or permits or authorises the contra- 
vention of the provisions of this section shall be liable on conviction to a 
fine not exceeding five hundred rupees. 

283. If any person or persons trade or carry on business under 
. any name or title of which “Limited” is the last word, 
proper^ se of n> ~ that person or those persons shall, unless duly incorpo- 
word ‘'Limited.” rated w T ith limited liability, be liable to a fine not 
exceeding fifty rupees for every day upon which that 
name or title has been used. 


Penalty for 
misapplication 
of securities by 
employers. 


Penalty for 
wrongful with 
holding of 
property. 
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.284 The provisions with respect to winding up contained in this 
Act as amended by the Indian Companies ( Amendment) 
Saving of pen- Act, I Uoti, shall not apply to any company of which the 
for winding up. winding up has connnemcd be fate the commencement of 
the Indian Companies (Amendment) Act , I9h Y), but every 
such company shall be 'wound up in the same manner and with the same 
incidents as if the Indian Companies ( Amendment ) Act, WHO, had not 
been passed. 


285. Even instrument of transfer oi ot her document made before 
the commencement of this Act in pursuance of any enactment hereby 
repealed, shall be ol the same force as il this Act had not 
been passed, and for the put poses ot that instillment or 
document the tepealed enactment shall be deemed to 
remain in full force. 


Saving of 
riocu me til. 


286. (I) The office is existing at the commence- 

ment of this Act for legislation of joint-stock com- 
panies shall le continued as il they had been established 
under this Act. 

(2) Registeisof companies kept in any such existing offices shall 
respectively be deemed pait of the registers of com] antes to be kept 
under this Act. 


Fortner 
registration 
offices and 
regist ers 
continued . 


Savings for 
Indian I,ifV 
Ass nr mce 
Companies Act, 
1 9 ! . and 
Provident 
Insuouici 
Societies Act, 

19 <2. 


287. Nothing in this A«*t shall affi-ct the piovi- 
sions ol the Indian J.i*e A-Mraitre Conom ies Act, 
1912, or of the Pi oa idem liisiiiaiiee Societies Act, 

1912. 


Const i notion of 
“regUtru of 
joint - slock com- 
panies” in Act 
XXI of 


288. Ill sect l nil s I and IS of Ac) No. XXI of 18h'0 
(tor the icg'st rat mn oi hperni', S‘*. nr. fie and Chari- 
table S- >Oietle" », the wunls “teght iai ol join! o.ock 
companies” shall be const i tied to mean the legistrai 
under thw Act. 


Act not to appli 
to Hanks of 
Bengal. Madras 
or Bombay. 


289 Save as ptovided in sections 188 and 189, 
nothing in this Act sliaii bt deemed to mph to the 
Hunk ot Bengal, tilt Bank ol Madias ami the* Bank of 
Bombas . 


Application of 289A. The powers conferred by this A<t on the Cen~ 

Act to non t lading ^ ya j (Government s hall, in relation to companies with objects 
purely provincial confined to a sin. vie Piovinee whhli are not hading 
objects. corporations , he powers of the Provincial f lover nnieut . 


290. (1) 'Pile enactments mentioned in the Fourth 
fT s a ' v 7, f ,A <IS SOiednlf .-tie lietel>\ lepe-'iled to llit- fxteiit sj erified in 

ana . <n k . . FoUrtl| C()]|m|n l})t . reol . 


Provided that the repeal shall not affect — 

(a) the incorporation of anv company registered under any 
enactment hereby lepealed ; nor 
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(b) Table B in the Schedule annexed to Act No. XTX of 1857 

or any pan thereof, so far as t the same applies to, any 
company existing at the commencement of this Act ; nor 

(c) Table A in the Kirst Schedule annexed to the Indian 

( ’ompanies Act, 1882, or any part thereof, so far as the 
same applies to any company existing at the commence- 
ment of this Act. 

(2) All fees di lected, resolutions passed and other things duly 
done under any enactment heiehv tepealed, shall be deemed to have 
been d heeled, passed or done under this Act. 

(8> The mention of paitirulai matters in this section or in any 
other section of this Act shall not piejudice the geneial application of 
section 6 of the General Clauses Act, 1897, with regal d to the effect 
of repeals. 


SCHEDULES 


THK FIRST SCHKIH'I.K 

( See sections 2, 17, IS, 7 1 .), 2(i(i ) 


TABU* A 

KKr.n. vnovs for manacikmknt of a 
company i.imitkd by sharks 

Pi elimina ry 

1. In tliese regulations, unless the context otherwise requires, 
expit-ssions defined in the Indian Companies Act. 1913, or any statutory 
modification tlieuoi in toice at the date at which, these icgtilations 
become binding on the company, shall have the meanings so defined ; 
and wnids importing the singul.n shall inciude the |duial, and vice 
I'erstt, and words impoiiing the mascu i me geiide? shall include females 
and words impoiiing jeisons shall include bodies coipoiate. 

Ihtsiness 

2. The di lectors shall have icgard to the restrictions on the 
commencement ot business imposed b\ section 103 of 1 lie Indian 
Companies Act, 1913, if, and so fat as, those test! unions aie binding 
upon the company. 

S Junes 

3. Subject to the piovisions. if any. in that behalf of the memo- 
randum of association of the company, and without prejudice to any 
special rights previously cotilened on t he holders of existing sbaies 
in the company, any share in the companx may be issued with such 
preferred , defei red or other special lights, oi such i esti ictions, whether 
in tegaid to dividend, voting, i et urn of shaie capital, oi othei wise, as 
the companx' may I roni time to time by special resolution deteimine 
and any preference share may xcitJi the sanction of a special resolution 
he issued on the terms that it is or at the option of the company is liable 
to he redeemed . 
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4. If at any time the share capital is divided into diffident 
classes of shares, the rights attached to any class ( unless otherwise 
provided by the terms of issue of the shares of that class ) ihay 
subject to the provisions of section 66 A of the Indian ( ompanies Apt, 1913 
be varied with the consent in writing of the holders of three-fourths 
of the issued shares of that class, or with the sanction of an ex-trjfe» 
ordinary resolution passed at a separate general meeting of the 
holders of the shares of the class. To every such separate general 
meeting the provisions of these regulations relating to geneial meetings 
shall mutatis mutandis apply, but so that the necessary quorum shall 
be two persons at least holding or representing by proxy one-third of 
the issued shares of the class. 

5. • No share shall be offered to the public for subscription except 
upon the terms that the amount payable on application shall be at 
least five per cent, of the nominal amount of the share : and the 
directors shall, as regards any allotment ot shares, duly comply with 
such of the provisions of sections 101 and 104 of the Indian Companies 
Act, 1913, as may be applicable thereto. 

6. Every person whose name is entered as a member in the 
register of members shall, without payment, be entitled to a certificate 
under the common seal of the company specifying the share or shaies 
held by him and the amount paid up thereon ; Pro\ ided that, in respect 
of a share or shares held jointly by several pet sons the company shall 
not be bound to issue more than one certificate, and delivery ol a 
certificate for a share to one of several joint-holders shall he sufficient 
delivery to all. 

7. If a share certificate is defaced, lost or destroyed, it. may he 
renewed on payment of such fee, if anv, not exceeding eight annas, 
and on such terms, if any, as to evidence and indemnity as the directors 
think fit. 


8. Except to the extent allowed hy section 51 A of the Indian 
Companies Act , 1913, no part of the funds of the company shall le 
employed in the purchase of, or in loans upon the secuiity of, the 
company’s shares. 

Lien 

9. The company shall have a lien on every share (not being a 
fully-paid share) for all moneys (whether presently payable or not) 
called or payable at a fixed time in respect of that share, and the 
company shall also have a lien on all shares (other than fully-paid 
shares) standing registered in the name of a single person, for all 
moneys presently payable by him or his estate to the company; but 
the directors may at any time declare any share to be wholly or in 
part exempt from the provisions of this clause. The company’s lien, 
if any, on a share shall extend to all dividends payable thereon. 

10. The company may sell, in such manner as the director thinks 
fit, any shares on which the company has a lien, but no sale shall be 
made unless some sum in respect of which the Hen exists is presently 
payable, nor tthtil the expiration of fourteen days after a notice in 
writing, stating atid demanding payment of such part of amount in 
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\pf which the lien exists as is presently payable, has been, given 
to ithe-registeupd bolder for the time beipg of the share* or the person 
entitled by reason of his death or insolvency to the share. 

11* The proceeds of the sale shall be applied in payment of 
such part, of the amount in respect of which the lien exists as is 
presently payable, and the residue shall (subject to a like lien for sums 
not presently payable as existed upon the shares prior to the sale) 
be paid to the person entitled to the shares at the date of the sale. The 
purchaser shall be registered as the holder of the shares, and he shall 
not be bound to see to the application of the purchase-money, nor 
shall his title to the shares be affected by any irregularity or invalidity 
in the proceedings in reference to the sale. 

('alls on shares . 

12. The directors may from time to* time make calls upon the 
members in respect of any moneys unpaid on their shares, provided 
that no call shall exceed one-fourth of the nominal amount of the share, 
or be payable at less than one month from the last call ; and each 
member shall (subject to receiving at least fourteen days* notice specify- 
ing the time or times of payments) pay to the company at the time or 
times so specified the amount called on hisshaies. 

13. The joint-holders of a share shall be jointly and severa!|y 
liable to pay all calls in respect thereof. 

14. If a sum called in respect of a share is not paid before or ou 
the day appointed for payment thereof, the person from whom the sum 
is due shall pay interest upon the sum at the rate of five per cent, per 
annum from the day appointed for the payment thereof to the time of 
the actual payment, but the directors shall be at liberty to waive 
payment of that interest wholly or in part. 

13. The provisions of these regulations as to payment of interest 
shall apply in the case of non-payment of any sum which, by the terms 
of issue of a share, becomes payable at a fixed time, whether on account 
of the amount of t lie share, or by wa\ of premium, as if the same jhad 
]>ecome payable by viitne of a call duly made and notified. 

16. The directors may make arrangements on the issue of shares 
for a difference between the holders in the amount of calls to be paid 
and in the times of payment. 

17. The directors may, if they think fit, receive from any member 
willing to advance the same all or any part of the moneys uncalled and 
unpaid upon any shares held by him ; and upon all or any of the 
moneys so advanced may (until the same would, but for such advance, 
become presently payable) pay interest at such rate (not exceeding, 
without the sanction of the company in general meeting, six per cent,) 
as may be agreed upon between the member paying the sum ii: advance 
and the directors. 

Transfer and transmission of shares . 

18. The instrument of transfer of any share in the company 
shall be executed both by the transferor and transferee, and the 
transferor shall be deemed to remain holder of the share until the 
name of the transferee is entered in the register of members* in respect 
thereof; • 
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19. Shares in the company shall be transferred in the following 
form, or in any usual or common form which the directors shall 
approve : 

I. A. B. of , in consideration of the sum of rupees ^ 

paid to me by C. I), of (hereinafter called “the 

said transferee”), do hereby transfer to the said transferee the 
share {or shares) numbered in the undertaking called the 

Company Limited, to hold unto the said transferee, 
his executors, administrators and assigns, subject to the several condi- 
tions on which I held the same at the time of the execution thereof, 
and I, the said transferee, do hereby agree to take the said share (or 
shares) subject to the conditions aforesaid. As witness our hands the 
day of 

Witness to the signatures of, etc. 

20. The directors may decline to register any transfer of shares, 
not being fully paid shares, to a person of whom they do not approve, 
and may also decline to register any transfer of shares on which the 
company has a lien. The directors may also suspend {he registration 
of transfers during the fourteen days immediately preceding the 
ordinary general meeting in each year. The directors may decline to 
recognise any instrument of transfer unless — 

(a) a fee not exceeding two rupees is paid to the company in 

respect thereof ; and 

(b) the instrument of transfer is accompanied by the certificate 

of the shares to which it relates, and such other evidence 
as the directors may leasonablv requite to show the right 
• of the transferor to make the transfer. 

If the directors refuse to register a transfer of any shares , they 
shall within two months after the date on which the transfer was lodged 
with the company send to the transferee and the transferor notice of 
the refusal . 

21. The executors or administrators of a deceased sole holder of a 
share shall be the only persons recognised by the company as having 
any title to the share. In the case of a share registered in the names 
of two or more holders, the survivors or survivor, or the executors or 
administrators of the deceased survivor, shall be the only persons 
recognised by the company as having any title to the share. 

22. Any person becoming entitled to a share in consequence of 
the death or insolvency of a member shall, upon such evidence being 
produced as may from time to time be required by the directors, have 
the right, either to be registered as a member in respect of the share 
or, instead of being registered himself, to make such transfer of the 
share as the deceased or insolvent person could have made ; but the 
directors shall, in either case, have the same right to decline or suspend 
registration as they would have had in the case of a transfer of 
the share by the deceased or insolvent person before tlie death or 
insolvency. 

23. A person becoming entitled to a share by reason of the 
death or insolvency of the holder shall be entitled to the same dividends 
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and other advantages to which he would be entitled if he were the 
registered holder of the share, except that he shall not, before being 
registered as a member in respect of the share, be entitled in respect 
of it to exercise any right conferred by membership in relation to 
meetings of the company. 

Forfeiture of shares. 

24. If a member fails to pay any call or instalment of a call on 
the day appointed for payment thereof, the directors may, at any time 
thereafter during such time as any part of such call or instalment 
remains unpaid, serve a notice on him requiring payment of so much of 
the call or instalment as is unpaid, together with any interest which 
may have accrued. 

25. The notice shall name a further day (not earlier than the 
expiration of fourteen days, from the date of the notice) on or before 
which the payment required by the notice is to be made, and shall 
state that, in the event of non-payment at or before the time appointed, 
the shares in respect of which the call was made will be liable to be 
forfeited. 

25. If the requirements of any such notice as aforesaid are not 
complied with, any share in respect of which the notice has been given 
may at any time thereafter, before the payment required by the notice 
has been made, be foifeited by a resolution of the directors to that 
effect. 


27. A forfeited slime may be sold or otherwise disposed of on 
such terms and in such manner as t lie directors think fit, and at any 
time before a sale or dispositions the forfeiture may be cancelled on 
such terms as the directors think fit. 

28* A person whose shares have been foifeited shall cease to be a 
member in respect of the foifeited shares, but shall, notwithstanding, 
remain liable to pay to the company all moneys which, at the date of 
forfeiture, were pieseutlv payable by him to the company in respect of 
of the shares, but his liability shall cease if and when the company 
received payment in full of the nominal amount of the shares. 

29. A duly verified declaration in writing that the declarant is a 
director of the company, and that a share in the company has been duly 
forfeited on a date stated in the declaration, shall be conclusive evidence 
of the facts therein stated as against all persons claiming to be entitled 
to the share, and that declaration, and the receipt of the company for 
the consideration, if any, given for the share on the sale or disposition 
thereof, shall constitute a good title to the share, and the person to whom 
the share is sold or disposed of shall be registered as the holder of the 
share and shall not be bound to see to the application of the purchase- 
money (if any), nor shall his title to the share be affected by any 
irregularity or invalidity in the proceedings in reference to the forfeiture, 
sale or disposal of the share. 

30. The provisions of these regulations as to forfeiture shall 
apply in the case of non-payment of any sum which, by the terms of 
issue of a share, becomes payable at a fixed time, whether on account 
of the amount of the share, or by way of premium, as if the same had 
been payable by virtue of a call duly made and notified. 
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Conversion of shares into stock . 

31. The directors may, with the sanction of the company pre- 
viously given in general meeting, convert any paid-up shares into stock, 
and may with the like sanction re-convert any stock into paid-up shares 
of any denomination. 

32. The holders of stock may transfer the same, or any part 
thereof in the same manner, and subject to the same regulations, as, and 
subject to which, the shares from which the stock arose might previ- 
ously to conversion have been transferred, or as near thereto as circums- 
tances admit ; but the directors may from time to time fix the minimum 
amount of stock transferable, and restrict or forbid the transfer of 
fractions of that minimum, but the minimum shall not exceed the 
nominal amount of the shares from which the stock arose. 

33. The holders of stock shall, aceoiding to the amount of the 
stock held by them, have the same rights, privileges and advantages as 
regards dividends, voting at meetings of the company, and otliet matters, 
as if they held the shares from which the stock arose, but no such 
privilege or advantage (except participation in the dividends and profits 
of the company) shall be conferred by am such aliquot part of stock as 
would not, if existing in shares, have conferred that privilege or 
advantage. 

34. Such of the regulations of the company (other than those 
relating to share-warrants), as are applicable to paid-up shares shall 
apply to stock, and the words “share” and "share-holder” theiein shall 
include “stock” and “stock-holder”. 

Slur re - wa remits. 

• 

35. The compam may issue share-warrants, and accordingly the 
directors may in their discretion, with respect to any shate which is 
fully paid up, on application in writing signed bv the person registered 
as holder of the share, and authenticated by such evidance (if any) as 
the directors may from time to time require as tothe identity of the person 
signing the request, and on receiving the oeitificate (ir any) of the share, 
and the amount of the slant]) duty on the vvatrant and such fee as the 
directors may from time to time require, issue under the company’s seal 
a warrant, duly stamped, stating that the bearei of the warrant is 
entitled to the shares therein specified, and may provide by coupons or 
otherwise for the payment of dividends, or other moneys on the shaies 
included in the warrant. 

36. A share-warrant shall entitle the bearer to the shares included 
in it and the shares shall be transferred by the delivery of the share- 
warrant, and the provisions of the regulations of the company with 
respect to transfer and transmission of shares shall not apply thereto. 

37. The bearer of a share warrant shall, on surrender of the 
warrant to the company for cancellation, and on payment of such sum 
as the directors may from time to time prescribe, be" entitled to have his 
name entered as a member in the register of members in respect of the 
shares included in the warrant. 
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38. The bearer of a share-warrant may at any time deposit the 
warrant at the office of the company, and so long as the warrant remains 
so deposited, the depositor shall have the same light of signing a 
requisition for calling a meeting of the company, and of attending and 
voting and exercising the other privileges of a member at any meeting 
held after the expiration of two clear days from the time of deposit, as 
if his name were inserted in the register of members as the holder of 
the shares included in the deposited wan ant. Not more than one 
person shall be recognised as depositor of the share-warrant. The 
company shall, on two days* written notice, return the deposited share- 
warrant to the depositor. 

39. Subject as he i ei n otherwise expressly provided, no person 
shall, as bearer ot a share- wariant, sign a requisition for calling a 
meeting of the company, or attend, or vote or exercise any other privi- 
lege of a member at a meeting of the company, or be entitled to receive 
any notices fiom the company ; but the bearei of a share-warrant shall 
be entitled in all other respects to the same privileges and advantages as 
if lie were named in the register of members as the holder of the shares 
included in the warrant, and he shall be a member of the company. 

40. The dii ectors may from time to time make rules as to the 
terms on which (if they shall think fit) a new share- warrant or coupon 
may be issued by way of renewal in case of defacement, loss or 
destruction. 


Alteration of Capital . 

41. The directors may, with the sanction of the company in general 
meeting , increase the shale capital bv such sum, to be divided into 
shares of such amount, as the resolution shall prescribe. 

42. Subject to anv direction to the contrary that may be given by 
the resolution sanctioning the increase of share capital, all new shares 
shall, befoie issue, be oflfeied to such persons as at the date of the offer 
are entitled to receive notices fiom the company of general meetings in 
proportion, as nearly as the circumstances admit, to the amount of the 
existing shares to which they ate entitled. The offer shall be made by 
notice specifying the number of shares oftVied, and limiting a time 
within which the offer, if not accepted, will be deemed to be declined, 
and after the expiration of that time, or on the receipt of an intimation 
from the person to whom the offer is made that he declines to 
accept the shales offered, the directors may dispose of the same in such 
manner as they think most beneficial to the company. The directors 
mav likewise so dispose of any new shaies which (by reason of the ratio 
which the new shares bear to shares held by persons entitled to an offer 
of new shares) cannot, in the opinion of the of the directors, be conve- 
niently offered under this article. 

43. The new shares shall be subject to the same provisions with 
reference to the payment of calls, lien, transfer, transmission, forfeiture 
and otherwise as the shares in the original share capital. 

44. The company may, by ordinary resolution — 

(a) consolidate and divide its share capital into shares of larger 
amount than its existing shares ; 
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(b) by sub-division of its existing shares or any of them divide 

the whole or any patl of its share capital into shares of 
smaller amount than is fixed by the memorandum of 
association, subject, nevertheless, to the provisions of 
paragraph (d) of sub-section (1) of section 50 of the Indian 
Companies Act, 1913 ; 

(c) cancel any shares which, at the date of the passing of the 

resolution, have not been taken or agreed to be taken by 
any person ; 

44 A. The company may , by special resolution , reduce its share 
capital in any manner and with , and subject to any incident authorised 
and consent required , by law . 

General Meetings. 

45. The statutory general meeting of the company shall be held 
within the period required by section 77 of the Indian Companies 
Act, 1913. 

46. A general meeting shall be held within eighteen months from 
the date of its incorporation and thereafter once at least in evry year at 
such time (not being more than fifteen months after the holding of the 
last preceding general meeting) and place as may he piescribed by the 
company in general meeting, or, in default, at such time in the mouth 
following that in which the anniversary of the company’s incorporation 
occtirs, and at such place ns the directors shall appoint. In default of 
a general meeting, being so held, a general meeting shall be held in the 
month next following, and may he called by any two members in the 
same manner as nearly as possible as that in which meetings are to be 
called by the directors. 

47. The above-mentioned general meetings shall be called 
ordinary meetings ; all other general meetings shall be called 
extraordinary. 

48. The directors may, whenever they think fit, call an extraordinary 
general meeting, and extraordinary general meetings shall also be called 
on such requisition, or in default, may be called by such i equisitionists, 
as provided by section 78 of the Indian Companies Act, 1913. If at any 
time there are not within British India sufficient ditectors capable of 
acting to form a quorm, any director or any two members of the com- 
pany may call an extraordinary general meeting in the same manner as 
nearly as possible as that in which meetings may be called by the 
directors. 

Proceedings at General Meeting. 

49. Subject to the provisions of sub-section ( 2) of section 81 of the 
Indian Companies Ad , 1914, relating to special resolutions , fourteen days* 
notice at the least (exclusive of the day on which the notice is served or 
deemed to be served, but inclusive of the day for which notice is given) 
specking the place, the day and the hour of meeting and, in case of 
special business, the general nature of that business, shall be given in 
manner hereinafter mentioned, or in such other manner, if any, as may 
be prescribed by the company in general meeting, to such persons as are 
under the Indian Companies Act , 191 3, or the regulations of the company, 
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entitled to receive such notices from the company ; but the the accidental 
ofnissioti to give notice or the non-receipt of notice by any member shall 
not invalidate the proceedings at any general meeting. 

50. All business shall be deemed special that is transacted at an 
extraordinary meeting, and all that is transacted at an ordinary meeting 
with the exception of sanctioning a dividend, the consideration of the 
accounts, balance-sheets and the ordinary report of the directors and 
auditors, the election of directors and other officers in the place of those 
retiring by rotation, and the fixing of the remunaiation of the 
auditors. 

51. No business shall be transacted at any general meeting unless 
a quorum of members is present at the time when the meeting proceeds 
to business ; save as herein otherwise provided, two members in the 
case of a private company and five members in the case of any other 
company personally present shall be a quorum. 

52. If within half an hour from the time appointed for the 
meeting a quorum is not present, the meeting, if called upon the 
lequisition of members, shall be dissolved ; in any other case, it shall 
stand adjourned to the same clay in the next week at the same time and 
place, and, if at the adjourned meeting a quorum is not present within 
half an hour from the time appointed for the meeting, the members 
present shall be a quorum. 

53. The chairman, if any, of the board of directors shall preside 
as chairman at every general meeting of the company. 

54. If there is no such chairman, or if at any meeting he is not 
present within fifteen minutes after the time appointed for holding the 
meeting or is unwilling to act as chairman, the members present 
shall choose some one of their number to be chair man. 

55. The chairman may, with the consent of any meeting at which 
a quorum is present (and shall if so directed by the meeting), adjourn 
the meeting from time to time and from place to place, but no business 
shall he transacted at any adjourned meeting other than the business 
left unfinished at the meeting from which the adjournment took place. 
When a meeting is adjourned for ten days or more,* notice of the 
adjourned meeting shall be given as in the case of an original meeting. 
Save as aforesaid, it shall not he neeessaiy to give any notice of an 
adjournment or of the business to be transacted at an adjourned 
meeting. 

56. At any gene re 1 meeting a resolution put to the vote of the 
meeting shall be decided on a show of hands, unless a poll is (before or 
on the declaration of the result of the show of hands) demanded in 
accordance with the provisions of clause (c) of sub- sect ion (/) of section 79 
of the Indian Companies Act , 1919, and unless a poll is so demanded, a 
declaration by the chairman that a resolution has, on a show of hands, 
been carried, or carried unanimously, or by a particular majority, or 
lost, and an entry to that effect in the book of the proceedings of the 
company shall be conclusive evidence of the fact, without proof of the 
number or proportion of the votes recorded in favour of, or against, 
that resolution. 
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57. If a poll is dulj y demanded, it shall be taken in such manner 
as the chairman directs, and the result of the poll shall be deemed to be 
the resolution of the meeting at which the poll was demanded. 

58. In the case of an equality of votes, whether on a show of 
hands or on a poll, the chrirman of the meeting at which the show of 
hands takes place, or at which the poll is demanded, shall be entitled to 
a second or casting vote. 

59. A poll demanded on the election of a chairman or on a 
question of adjournment shall lie taken forthwith. A poll demanded 
on any other question shall be taken at such time as the chairman of the 
meeting directs. 


Votes of Meinlh’rs. 

60. On a show of hands every member present in peison shall 
have one vote. On a poll every member shall have one vote in respect of 
each share or each hundred rupees of stock held by him . 

61. In the case of joint-holders, the vote of the senior who 
tenders a vote, whether in person or by proxy, shall be accepted to the 
exclusion of the votes of the other joint-holders ; and tor this pui pose 
seniority shall be determined by the oidei in which the names stand in 
the legister of members. 

62. A member of unsound mind, or in lespect of whom an older 
has been made by any Court having jurisdiction in lunacy, may vote, 
whether on a show of hands or on a poll, by his committee or other 
legal guardian and any such committee or guaidian may, on a poll, vote 
by proxy. 

63. No member shall be entitled to vote at anv general meeting 
unless all calls or other sums presently payable by him in lespect of 
shares in the company have been paid. 

64. On a poll votes tnav be given either personally or by proxy : 
Provided that no company shall vote by proxy as long as a resolution 
of its directors in accordance with the provisions of section 80 of the 
Indian Companies Act, 1913, is in force. 

65. The instrument appointing a proxy shall be in writing under 
the hand of the appointor or of his attorney duly authorised in writing, 
or, if the appointor is a corporation either under the common seal, or 
under the hand of an officer or attorney so authorised. No person shall 
act as a proxy unless he is a member of the company . 

66. The instrument appointing a proxy and the power-of-attorney 
or other authority (if any), under which it is signed or a notarially 
certified copy of that power or authority, shall be deposited at the 
registered office of the company not less than seventy-two hours before 
the time for holding the meeting at which the person named in the 
instrument proposes to vote, and in default the instrument of proxy shall 
not be treated as valid. 
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67. An instrument appointing a proxy may be in the following 
form, or in any other form which the directors shall approve : — 

Company, Limited. 

“I of in the district of 

being a member of the Company, Limited, hereby appoint 

of as my proxy to vote for me 

and on my behalf at the (ordinary or extraordinary, as the case may 
be) general meeting of the company to be held on the day 

of and at any adjournment thereof/* 

Signed this dnv of 

Directors . 

68. The number of the directors and the names of the first 
directors shall be determined in writing by a majority of the subscribers 
of the memorandum of association. 

69. The remuneration of the directors shall from time to time 
be determined by the company in general meeting. 

70. The qualification of a director shall be the holding of at 
least one share in the company, and it shall be his duty to comply 
with the provisions of section 85 of the Indian Companies Act, 1913. 

Powers ami duties of Directors. 

71. The business of the company shall Ik* managed by the diiec- 
tois, who may pay all expenses incurred in getting up and registering 
the company, and may exercise all such powers of the company as are 
not, by the Indian Companies Act, 1913, or any statutory modification 
thereof for the time being in force, or by these articles, required to be 
exeicised by the company in general meeting, subject nevertheless to 
any regulations of these articles, to the provisions of the said Act, and 
to such regulations being not inconsistent with the aforesaid regulations 
or provisions, as may be prescribed by the company in geneial meeting; 
but no regulation made by the company in general meeting shall 
invalidate any prior act of the directors which would have been valid 
if that regulation had not been made. 

72. The directors may from time to time appoint" one or more 
of their body to the office of managing dilector or manager for such 
term, and at such remuneration (whether by way of salary, or com- 
mission, or participation in profits, or partly in one way and partly 
in another) as they may think fit, and a director so appointed shall not 
while holding that office, be subject to retirement by rotation, or taken 
into account in determining the rotation of retirement of directors, 
but his appointment shall be subject to determination ipso facto if lie 
ceases from any cause to be a director, or if the company in general 
meeting resolve that his tenure of the office of managing director or 
manager be determined. 

73. The amount for the time being remaining undischarged of 
moneys borrowed or raised by the directors for the purposes of the 
company (otherwise than by the issue of share capital) shall not at any 
time exceed the issued share capital of the compan 3 T without the 
sanction of the company iu general meeting. 
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74. The directors shall duly- com ply with the provisions of the 
Indian Companies Act, 1913, or any statutory modification thereof for 
the time being in force, and in particular with the provisons in regard 
to the registration of the particulars of mortgages and charges affecting 
the property of the company or created by it, and to keeping a register 
of the directors, and to sending to the registrar an annual list of 
members, and a summary of particulars relating thereto and ! notice of 
any consolidation or increase of share capital, or conversion of shares 
into stock, and copies of special resolutions and a copy of the register of 
directors and notifications of any changes therein. 

75. The director shall cause minutes to be made in books provided 
for the purpose- 

(a) of all appointments of officers made by the di lectors ; 

(b) of the names of the directors present at each meeting of the 

directors and of any committee of the directors ; 

(c) of all resolutions and proceedings at all meetings of the 

company, and, of the di recto! s, and of committees of 
directors ; 

and every director present at any meeting of directors or committee of 
directors shall sign his name in a book to be kept for that purpose. 

The Seal. 

76. The seal of the company shall not be affixed to any instill- 
ment except by the authority of a resolution of the board of directors, 
and in the presence of at least two dilectors and of the secretary or 
such other person as the directors ma\ appoint for the purpose and 
those two directors and secretary or other person as aforesaid shall sign 
every instrument to which the seal of the company is so affixed in 
their presence. 

Disqualified lion of Directors. 

77. The office of director slnll be vacated if the director — 

(a) fails to obtain within the time specified in sub-sect ion il ) of 
section Ha of the Indian Companies Act , 1 Hid, or at any 
time thereafter ceases to hold , the share qualification , if 
any , necessary for his appointment : or 

(h) is found to be of unsound mind by a Court of competent 
jurisdiction ; or 

(c) is adjudged insolvent ; or 

(d) fails to pay calls made on him in respect of shares held by 

him within six months from the date of such calls being 
made ; or 

( e ) without the sa fiction of the company in general meeting accepts 

or holds any office of profit under the company other than 
that of a managing director or manager or a legal or tech- 
nical adviser or a banker ; or 

(f) absents himself from three consecutive meetings of the direc- 

tors or from all meetings of the directors for a continuous 
period of three bionths whichever is longer , without leave of 
absence from the hoard of directors ; or 
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ig) accepts a loan from the company ; or 

(h) is concerned or participates in tfre profits of my contract 

with the company ; or 

(i) is punished with imprisonment for a term exceeding six 

months : 

Provided, however, that no director shall vacate his office by 
reason of his being a member of any company which has entered into 
contracts with, or done any work for, the company of which he is direc- 
tor, but a director shall not vote in respect of any such contract or 
work, and if he does so vote, his vote shall not be counted. 

Rotation of Directors . , 

78. A\ the first ordinary meeting of the company, the whole of 
the directors 'shall retiie from office, and at the ordinary meeting in 
every subsequent year, one-third of the directors for the time being or* 
if their number is not three or a multiple of three, then the number 
nearest to one-third shall retire from office. 

79. The directors to retire in every year shall be those who have 
been longest in office since their last election, but as l>etween persons 
who became directors on the same day those to retire shall (unless they 
oilier wise agree among themselves) be determined by lot. 

80. A retiring director shall be eligible for re-election. 

81. The company at the general meeting at which a director 
retires in manner aforesaid may fill up the vacated office by electing a 
person thereto. 

82. If at any meeting at which an election of directors ought to 
take place, the places of the vacating directors are not filled up, the 
meeting shall stand adjourned till the same day in t lie next week at the 
same time and place, and, if at the adjourned meeting the places of the 
vacating directors are not filled up, the vacating directors or such of 
them as have not had their places filled up shall be deemed to have been 
re-elected at the adjourned meeting. 

83. Subject to the proxnsions of sections S3 A and 8HH of the Indian 

t'ompanics .lc/, the company may from time to time in 

general meeting increase or reduce the number of directors, and may 
also determine in what rotation the increased or reduced number is to 
go out of offiice. 

84. Any casual vacancy occurring on the board of directors 
may be filled up by the directors, but the person so chosen shall be 
subject to retirement at the same time as if he had become a director 
on the dav on which the director in whose place he is appointed was 
last elected a director. 

85. The directors shall have power at any time, and from time 
to time, to appoint a person as an additional director who shall retire 
from office at the next following ordinary general meeting, but shall 
be eligible for election by the company at that meeting as an additional 
director. 

86. The Company may by extraordinary resolution remove any 
director before the expiration of his period of office, and may by an 
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ordinary resolution appoint another person in his stead ; the person 
so appointed shall be subject to retirement at the same time as if 
he had become a director on the day on which the director in whose 
place he is appointed was last elected a director. 

Proceedings of Directors. 

87. The directors may meet together for the despatch of business, 
adjourn and otherwise regulate their meetings, as they think fit. 
Questions arising at any meeting shall be decided by a majority of 
votes. In case of an equalit) T of votes, the chairman shall have a 
second or casting vote. A director may, and the secretary on the 
requisition of a director shall, at any time, summon a meeting of 
directors. 

88. The quorum necessary for the transaction of the business 
of the directors may be fixed by the directors, and unless so fixed 
shall (when the number of directors exceeds three) be thiee. 

89. The continuing directors may act notwithstanding any 
vacancy in their body, but, if and so long as their u umber is reduced 
below the number fixed by or pursuant to the regulations of the 
company as the necessary quorum of directors, the continuing directors 
may act for the purpose of increasing the number of directors to that 
number, or of summoning a general meeting of the company, but for 
no other purpose. 

90. The directors may elect a chairman of their meetings and 
determine the period for which he is to hold office ; but if no such 
chairman is elected, or if at any meeting the chairman is not present 
within five minutes after the time appointed for holding the same, 
the directors present may chose one of their number to be chairman 
of the meeting. 

91. The directors may delegate any of their powers to committees 
consisting of such member or membeis of then body as they think fit : 
any committee so formed shall, in the exercise of the powers, so 
delegated, conform to any regulations that may be imposed on them 
by the directors. 

92. A committee may elect a chairman of their meetings ; if no 
such chairman is elected, or if at any meeting the chairman is not 
present within five minutes after the time appointed for holding the 
same, the members present may choose one of their number to be 
chairman of the meeting. 

93. A committee may meet and adjourn as they think proper. 
Questions arising at any meeting shall be determined by a majority 
of votes of the members present, and in case of an equality of votes 
the chairman shall have a second or casting vote. 

94. All acts done hy any meeting of the directors or of a 
committee of directors, or by any person acting as a director, shall, 
notwithstanding that it be aftei wards discovered that there was some 
defect in the appointment of any such directors or persons acting as 
aforesaid, or that they or any of them were disqualified, be as valid as if 
every such person had been duly appointed and was qualified to be a 
director. 
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Dividends and Reserve . 

95. The company in general meeting may declare dividends, but 
no dividends shall exceed the amount recommended by the directors. 

96. The directors may from time to time pay to the members 
such interim dividends as appear to the directors to .be justified by the 
profits of the company. 

97. No dividends shall be paid otherwise than out of profits of the 
year or any other undistributed profits . 

98. Subject to the righis of persons (if any) entitled to shares 
with special rights as to dividends, all dividends shall be declared and 
paid according to the amounts paid on the shares, but if and so long as 
nothing is paid upon any of the shares in the company, dividends may 
be declared and paid according to the amounts of the shares. No 
amount paid on a share in advance of calls shall, while carrying 
interest, be treated for the purposes of this article as paid on the 
share. 


99. The directors may, before recommending aii} T dividend, set 
aside out of the profits of the company such sums as they think proper 
as a reserve or reset ves which shall, at the discretion of the directors, be 
applicable for meeting contingencies, or for equalizing dividends, or for 
any other purpose to which the profits of the company may be properly 
applied and pending such application may, at the like discretion, 
either he employed in the business of the company or be invested in 
such investments (other than shares of the company) as the directors 
may from time to time think fit. 

100. If several persons are registered as joint holders of any 
share, any one of them may give effectual receipts for any dividend 
payable on the share. 

101. Notice of any dividend that may have been declared shall l>e 
given in manner hereinafter mentioned to the persons entitled to share 
therein. 

102. No dividend shall hear interest against the company. 

Accounts . 

103. The directors shall cause to be kept proper books of account 
with respect to — 

(a) all sums of money recoived and expended by the company and 
the matters in respect of which the receipts and expenditure 
take place : 

(b) all sales and purchases of goods by the company : 

t 

(c) the assets and liabilities of the company . 

104. The books of account shall be kept at the registered office of the 
company or at such other place as the directors shall think fit and shall be 
open to inspection by the directors during business hours . 

105. The directors shall from time to time determine whether 
and to what extent and at what times and places and under what condi- 
tions or regulations the accounts and books of the company or any of 
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them shall be open to the inspection of members not being directors, 
and no member (not being a director) shall have any right of inspecting 
any account or book or document of the company except as conferred 
by law or authorised by the directors or by the company in general 
meeting. 

106. The directors shall as required by sections 131 & 131 A of the 
Indian Companies Act , 1913 , cause to be prepared amt to be laid before 
the company in general meet i tig such profit and loss accounts , income and 
expenditure accounts balance-sheets , and reports as are referred to in those 
sections . 

107. The profit and loss account shall in addition to the matters 
referred to in sub-section (3) of section 132 of the Indian ( 'otnpanies Act, 
1913 , show, arranged under the most convenient heads, the amount of 
gross income, distinguishing the several sources from which it has been 
derived, and the amount of gross expenditure distinguishing the 
expenses of the establishment, salaries and other like matters. Kvetv 
item of expenditure fairly chargeable against the year's income shall be 
brought into account, so that a just balance of profit and loss may be 
laid before the meeting, and, in cases where any item of expenditure 
which may in fairness be distributed over several years has been 
incurred in any one year, the whole amount of such item shall be stated, 
with the addition of the reasons why only a portion of such expenditure 
is charged against the income of the year. 

108. A balance-sheet shall be made out in every year and laid 
before the company in general meeting made up to a date not mote than 
six months before such meeting. The balance sheet shall be accom- 
panied by a report of the directors as to the state of the company's 
affairs, and the amount which tliev recommend to be paid by way of 
dividend, and the amount (if any) which they propose to carry to a 
reserve fund. 

109. A copy of the balance-sheet and report shall fourteen days 
previously to the meeting, be sent to the persons entitled to receive 
notices of general meetings in the manner in which notices are to be 
given hereunder. 

110. The directors shall in all respects comply with the provi- 
sions of sections 13o to 135 of the Indian Companies Act, 1913. or any 
statutory modification thereof for the time being in foice. 

Audit. 

111. Auditors shall be appointed and their duties legulnted in 
accordance with sections 144 and 145 of the Indian Companies Act, 
1913, or any statutory modification thereof for the time being in force. 

Notices. 

112. (l) A notice maybe given by the company to any member 
either personally or by sending it bv post to him to his registered 
address or (if he has no registered address in British India) to the 
address, if any, within British India supplied by him to the company 
for the giving of notices to him. 
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(2) Where a notice is sent by post, service of the notice shall be 
deemed to be effected by properly addressing,- prepaying and posting a 
letter containing the notice and, unless the contrary is proved, to have 
been effected at the time at which the letter would be delivered in the 
ordinary course of post. 

113. If a member has no registered address in British India, and 
has not supplied to the company an address within British India for the 
giving of notices to him, a notice addressed to him and advertised in a 
newspaper circulating in the neighbourhood of the registered office of 
the company shall be deemed to be duly given to him on the da}' on 
which the advertisement appears. 

114. A notice may be given by the company to the joint-holders 
of a share by giving the notice to the joint-holder named hist in the 
register in respect of the share. 

115. A notice maybe given by the company to the persons 
entitled to a share in consequence of the death oi insolvency of a mem- 
ber bv sending it though the post in a prepaid letter addressed to them 
by name, or by the title of representatives of the deceased, or assignee 
of the insolvent or by any like description, at the address (if any) in 
British India supplied for the purpose by the persons claiming to be so 
entitled, or (until such an address has been so supplied) by giving the 
notice in any manner in which the same might have been given if the 
death or insolvency had not occurred. 

116. Notice of every general meeting shall be given in some 
manner hereinbefore authorised to (a) every member of the company 
(including bearers of share-warrants) except those members who (having 
no registered address within British India) have not supplied to the 
company an address within British India for the giving of notices to 
them, and also to (h) every person entitled to a share in consequence of 
the death or insolvency of a member, who but for his death or insol- 
vency would be entitled to receive, notice of the meeting. 


TABLE B. 

{See sections 249 and 262,) 

Tahi.e of Fees to bk paid to the Registrar 
I . — By a company having share capital . 


Rs. a. p. 

1. For registration of a company whose nominal share capital 

does not exceed Rs. ‘20,000, a fee of ... ... 40 0 0 

2. For registration of a company whose nominal share capital 

exceeds Rs. 20, IKK), the above fee of forty rupees, with 
the following additional fees regulated according to *the 
amount of nominal capital (that is to say) — 
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For every 10,000 rupees of nominal share capital, or part of 

10,000 rupees, after the first 20,000 rupees up to 50,000 
rupees 

For every 10,000 rupees of nominal share capital, or part of 

10,000 rupees, after the first 50,000 rupees up to 10,00,000 
rupees 

For every 10,000 rupees of nominal share capital, or part of 

10,000 rupees, after the first 10,00,000 rupees 

3. For registrstion of any increse of share capital made after 

the first registration of the company, the same fees per 
10, (XX) rupees or part of 10, 000 rupees, as would have been 
payable if such increased share capital had formed part 
of the original share capital at the time of registration : 

Provided that no company shall be liable to pay in respect 
of nominal share capital on registration, or afterwards, 
any greater amnunt of fees than 1,000 rupees taking into 
accouut, in the case of lees payable on an increase of 
share capital after registration, the fees paid on registra- 
tion. 

4. For registration of any existing company, except such 

companies as are by this Act exempted from payment of 
fees in respect of registration under this Act, the same 
fee as is charged for registering a new company. 

5. For filing any document by this Act required or authorised 

to be filed, other than the memorandum or the abstract 
required to be filed with the registrar by a receiver (ti- 
the statement required to be filed with the registrar by 
the liquidator in a winding up 

6. For making a reeord of any fact by this Act authorised or 

required to be reeorded by the registrar, a fee of 

II. — /i y a company not having a share capital. 

1. For registration of a company whose number of members, 

as stated in the articles af association, does not exceed 20 

2. For registration of a acompany woose number of members, 

as stated in the articles of association, exceeds 20, but 
does not exceed 100 

3. For registration of a company whose number of members. 

as stated in the articles of of association, exceeds 100, but 
is not stated to be unlimited, the above fee of Ks. 100 
with an additional Rs. 5 for every 50 members, or less 
number than 50 members, after the first 100. 

4. For registration of a company in which the number of 

members is stated in the articles of association to be 
unlimited, a fee of 

5. For registration of any increase on the number of members 

made after the registration of the company, the same fees 


[ Table B 

20 0 0 

5 0 0 

1 0 0 


5 0 0 

5 0 0 

40 0 0 

100 0 0 

400 0 0 
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as would have been payable in respect of such increase if 
such increase had been stated in the articles of associa- 
tion at the time of registration 

Provided that no one company shall be liable to pay on the 
whole a greater fee than Rs. 400 in respect of its number 
of members, taking into account the fee paid oil the first 
registration of the Company. 

6. For registration of any existing company except such com- 

panies as are by this Act exempted from payment of fees 
in respect of registration under this Act the same fee as 
is charged tor registering a new company. 

7. For filing any document by this Act required or authorised 

to be filed, other than the memorandum or the abstract 
required to be filed with the registrar by a receiver or the 
statement required to be filed with the registrar by the 
liquidator in a winding up ... ... 5 0 0 

8. For making a record of any fact by this Act authorised or 

required to be recorded by the registrar, a fee of ... 5 0 () 


THK SECOND SCHEDULE. 

(See sections 98 and f~>d.) 

FORM I. 

The Indian Companies Act, 1913 
STATEMENT IN LIEU OF PROSPECTUS 
filed by 


Limited. 

Pursuant to section 98 of the Indian Companies Act, 1913. Presented 
for filing by 

The nominal share capital of the Company. j Rs. 

Divided into ... ... ... j Shares of Rs each. 

,. Rs each. 

_____ ' ,, Rs ea ch, 

Atumi nt (if any) of above capital which consists ; Shares of Rs. each, 

of redeemable preference shares. 

The date on or before which these shares are. 
or are liable, to be redeemed. 


Names, descriptions and addresses of directors 
or proposed directois and managers or pro- 
posed managers, and any provision in the 
articles, of in any contract, as to appoint- 
ment of and remuneration payable 10 direc- 
tors or managers. 


If the share capital of the company is divided ! 
into different classes of shares, the right of 
voting at meetings of the company conferred 
by, and the rights in respect of capital and 
dividends attached to, the several classes of 
shares respectively, j 




168 


INDIAN COMPANIES ACT 


[ Schedule II 


Number and amount of shares and debentures 
agreed to be issued as fully or partly paid up 
otherwise than in cash. 

1. - shares of Rs. 

fully paid. 

2. shares upon which Rs per 

share credited as paid. 

3. Debenture Rs. 

4 Consideration. 

Name and addresses of vendors of property 
purchased or acquired, or proposed to be 
purchased or acquired by the company 

Amount (in cash, shares or debentures) payable 
to each seperate vendor. 


Amount (if any) paid or payable (in cash or 
shares or debentures) for any such property 
specifying amount (if any) paid or payable 
for goodwill. 

Total purchase price Rs 

Cash Rs 

Shares Rs 

Debentures Rs 

(rood will Rs 


Amount (if any) paid or payable as commission I Amount paid 
for subscribing or agreeing to subscribe or Amount payable, 
procuring or agreeing to proem e subscrip- ■ 
t ions for any shares or debentures in the 
company ; or 

Rate of the commission Rate per cent. 

The number of shares, if anv. which persons 
have agreed for a commission to subscribe 
absolutely. 

Estimated amount of preliminary expenses. ; Rs 

Amount paid or intended to be paid to any , Name of piomoter 
promoter. 1 Amount Rs 

Consideration for tile p&vment. Consideiation : — 


Dates of, and parties to every material contract 
(except contracts entered into in the ordi- 1 
nary course of the business intended to In- 
curried on by the company or contracts other 
than contracts appointing or fixing the 
remuneration of a managing director or 
managing agent, entered into more than two ! 
years before the delivery of this statement). ! 

Time and place at which the contracts or 
copies thereof may be inspected. 

Names and addresses of the auditors of 1 lie* 
company (if any). 


Full particulars of the nature and extent of . 
the interest of every director in the promo- j 
tion of or in the property proposed to be 
acquired by the company, or, where the 
interest of such a director consists in being 
a partner in a firm, the nature and extent of 
the interest of the firm, with a statement of , 
all sums paid or agreed to be paid to him or | 
to the firm in cash or shares, or otherwise, j 
by any person either to induce him to be- | 
Come, or to qualify him as. a director, or j 
otherwise for services rendered by him or j 
by the firm in connection with the promo- I 
tion of the company. j 
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If it is proposed to acquire any business, the 
amount, as certified by the persons by whom 
the accounts of the business have been 
audited, of the net profits of the business in 
respect of each of the three financial years 
immediately preceding the date of this 
statement provided that in the case of a 
business which has been carried on for less 
than three years and the accounts of which 
have only been made up in respect of two 
years or one year the above requirement 
shall have effect as if references to two years 
or one year, as the case may be, were substi- 
tuted for references to three years, and in 
any such case the statement shall say how 
long the business to be acquired has been 
carried on. | 


(Signatures of the persons above-named as 
Directors or proposed Directors or of their 
agents authorised in writing) 

Date 


FORM II 

Thk Indian Companies Act, 1913 
STATEMENT IN LIEU OF PROSPECTUS 
filed by 

Limited. 

pursuant to sub-section (l) of section 154 of the Indian Companies 

Act, 1913. 

Presented for filing by 

The nominal share capital of the Company. Rs. 


Divided into 1 Shares of Rs. each. 

i Shares of Rs. each. 

Shares of Rs. . each. 

Amount (if any) of above capital which consists Shares of Rs. each, 

of redeemable pieference shares. 


The date on oi before which these shares are 
or are liable, t<» be redeemed. 


Names, descriptions and addresses of Directors : 
or proposed Directors and Managers or pro- 
posed Managers, and any provision in the 
Articles, or in any contract, as to appointment 
of and remuneration payable to Directors or 
Managers 


If the share capital of the Company is divided 
into different classes of shares, the right of j 
voting at meetings of the Company conferred 1 
by and the rights in respect of capital and 
dividends attached to, the several classes of i 
shares respectively. ; 
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Number and amount of shares and debentures 
issued within the two years preceding the 
date of this statement as fully or partly paid 
up otherwise than for cash or agreed to be 
so i s sued at the date of t hi s stat em ent. 

Names and addresses of vendors of property 
(1) purchased or acquired by the Company 
within the two years preceding the date of 
this Statement or (2) agreed or proposed to 
be p ur cha se d o r acquired by the Comp any. 

Amount (in cash, shares or debentures) paya- 
ble to each separate vendor. 


1. Shares of Rs fully paid. 

2. Shares upon which Rs. 
per share credited as paid. 

3. Debenture Rs. 

4. Consideration. 


Amount (if any' paid or payable (in cash or 
shares or debentures) for any such property 
specifying amount (if any) paid or payable 
for goodwill. 


Totii purchase price Rs. 


Cash Rs. 

Shares Rs. 

Debentures Rs. 

Goodwill Rs. 


Amount (if any) paid or payable as commission 
for subscribing or agreeing to subscribe or 
procuring or agreeing to procure subscrip- 
tions for any shares or debentures in the 
Company ; or rate of the Commission. 


Amount paid. 

Am »u ut payable. 


Rate per cent. 


The number of shares, if any. which persons I 
have agreed for a commission to subscribe i 
absolutely. 

Unless more than two years have elapsed since I 
the date on which the Company was entitled j 
to commence business : - 

Estimated amount of preliminary expenses. ! Rs. 

Amount paid or intended to be paid to any \ Name of pt ntiiotn* . 

promoter. j Amo int Re- 
consideration for the payment ... ... j Consi Viitiiuii. 


Dates of, and parties to every material contract j 
(except contracts entered into in the otdi- \ 
nary course of the business intended to be j 
carried on by the Company or contracts, ! 
other than contracts appointing or fixing the | 
remuneration of a Managing Director or j 
Managing Agent, entered into more than two i 
years before the delivery of this statement). 


Times and place at which the contracts or i 
copies thereof may Vie inspected. 

Names and addresses of the auditors of the j 
Company. 

Full particulars of the nature and extent of I 
the interest of every Director in promotion 
of or in the property purchased or acquired 
by the Company within the two years piece- 
ding the date of this statement or proposer! 
to be acquired by the Company or where the , 
interest of such a Director consists in being 
a partner in a firm, the nature and extent of » 
the interest of the firm, with a statement of 
all sums paid or agreed to be paid to him or 1 
to the firm in cash or shares, or otherwise, i 
by any person either to induce him to be- j 
come, or to qualify him as a Director, or ! 
otherwise for services rendered by him or 
by the firm in connection with the promo- 
tion or the formation of the Company. 
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If it is proposed to acquire any business, the 
amount, as certified by the persons by whom 
the accounts of the business have been 
audited, of the net profits of the business 
ill respect of each of the three financial years 
immediately preceding the date of this state- 
ment provided that in the case of a business 
which has been carried on for less than three 
years and the accounts of which have only 
been made up hi respect of two years or one 
year the above requirements shall have 
effect as if references to two years or one 
year, as the case may be, were substituted 
for reference to three years, and in any such 
case the statement shall say how long the 
business to be acquired has been cnied on. 

(Signatures of the persons above named as 
Directors or proposed Directors or of tlieii 
agents authorised in wiiting) 


Dated the 


day of 


THE THIRD SCHEDULE 

FORM A 

f See sections C> and 1 r >1 ). 


MEMORANDUM OF ASSOCIATION OK A COMPANY TJMITKD BY SHARKS. 


1st . The name of the company is “The Eastern Steam Packet 
Company, Limited." 

2nd.— T he registered office of the company will be situate in the 
province of Bombay. 

3rd . — The objects for which the company is established are “lhe 
conveyance of passengers, and goods in ships or boats between such 
places as the company may from time to time determine, and the doing 
all such other things as are incidental or conducive to the attainment of 
the above object." 

dth . — The liability of the members is limited. 

iith . — The share capital of the company is two hundred thousand 
rupees, divided into one thousand shares of two hundred rupees each. 
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We, the several persons whose names and addresses are subscribed 
are desirous of being formed into a company in pursuance of this 
memorandum of association, and we respectively agree to take the 
number of shares in the capital of the company set opposite our respect- 
ive names. 

3. - .. 

Number of shares 

Nftmes, Addresses and descriptions of subscribers. taken by each 

| subscriber. 


1. A. B. of 

, merchant 


200 

2. (’. D. 

> ,, 


25 

3. E. F. ,, 

# > * 


'* :io 

4. G. H. „ 

i • » 


40 

5. 1. J. 

9 99 


15 

6. K. L. 

1 *• 


5 

7. M.N. 

• » f 

... ... , 

j 

lo 



Total sharks takkn. 1 



Dated the day of W . 

Witness to the above signatures. 

X. Y., of 

FORM B. 

( See sections 7 and 1:11 . ) 

MEMORANDUM and ART I CUES OF ASSOCIATION OF A COMPANY I.IMITED 
BY GUARANTEE, AND NOT HAVING A SHARE CAPITA I. 

Memorandum of Association . 

1st . — The name of the company is “The Mutual Calcutta Marine 
Association, Limited.” 

2nd .— The legistered office of the company will be situate in 
Calcutta. 

3rd . — The objects for which the company is established are “the 
mutual insurance of ships belonging to members of the company, and 
the doing all such other things as are incidental or conducive to the 
attainment of the above object.” 

4th . — The liability of the members is limited. 

.5/7/.— -Every member of the company undertakes to contribute to 
the assets of the company in the event of its being wound up while 
he is a member, or within one year afterwards, for pa>ment of the debts 
and liabilities of the company contracted before he ceases to be a 
member, and the costs, charges and expenses of winding up and for the 
adjustment of the rights of the contributories among themselves, such 
amount as may be required not exceeding one hundred rupees. 
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We, the several persons whose names and addresses are subscribed, 
are desirous of being formed into a company, in pursuance of this 
memorandum of association. 

Names Addresses and Descriptions of Subscribers , 

“ 1 . A. B. of 
“2. C. I), of 
“3. E. F. of 
“4. G. H. of 
“5. I. J. of 
“6. K. L. of 
“7. M. N. of 

Dated the day of 

Witness to the above signatures. 

X. Y. of 

Articles ok Association to accompany preceding 
Memorandum ok Association 

Number of Members 

1. The company for the purpose of registration is declared to 
consist of five hundred members. 

2. The directors hereinafter mentioned may, whenever the busi- 
ness or the association requires it, register an increase of members. 

Definition of Members 

3. Every person shall be deemed to have agreed to become a 
member of the company who insures any ship or share in a ship in 
pursuance of the regulations hereinafter contained. 

( i eneral Meet ings 

4. The first general meeting shall he held at such time not being 
less than one mouth nor more than three months aftei the incorporation 
of the company, and at such place, ns the directors may determine. 

5. A general meeting shall be held once in every year at such time 
(not being more than fifteen months after the holding of the last preced- 
ing general meeting) and place as may be prescribed by the company 
in general meeting, or, in default, at such time in the month following 
that in which the anniversary of the company’s incorporation occurs, 
and at such place, as the directors shall appoint. In default of a general 
meeting being so held, a general meeting shall be held in the month 
next following, and may be called by any two members in the same 
manner as nearly as possible as that in which meetings are to l>e called 
by the directors. 

6. The above-mentioned general meetings shall be called ordinary 
meetings ; all other general meetings shall be called extraordinary. 

7. The directors may, whenever they think fit, and shall, on a 
requisition made in writing by any five or more members, call ati extra- 
ordinary general meeting. 
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8. Any requisition made by the members must state the object 
of the meeting proposed to be called, and must be signed by the requisi- 
tionists and deposited at the registered office of the company^ 

9. On receipt of the requisition the directors shall forthwith 
proceed to call a general meeting : if they do not proceed to cause a 
meeting to be held within twenty-one days from the date of the requi- 
sition being so deposited, the requisitionists or any other five members 
may themselves call a meeting. 

Proceedings at General Meetings. 

10. Fourteen days’ notice at the least, specifying the place, the 
day and the hour of meeting, and in case of special business t lie general 
nature of the business, shall be given to the members in manner herein- 
after mentioned, or in such other manner (if any) as may be preset ibed 
by the company in general meeting : but the non-receipt of such a notice 
by any member shall not invalidate the proceedings at any geneial 
meeting. 

11. All business shall be deemed special that is transacted at ail 
extraordinary meeting, and all that is transacted at an ordinary meeting 
with the exception of the consideration of the accounts, balance-sheets 
and the ordinary report of the directors and auditors, the election of 
directors and other officers in the place of those retiling by rotation, 
and the fixing of remuneration of the auditors. 

12. No business shall be transacted at any meeting except the 
declaration of a dividend, unless a quorum of members is present at 
the commencement of the business. The quoi urn shall be ascertained 
as follows (that is to say) if the members ot the company at the time 
of the meeting do not exceed ten in number, the quorum shall be five 
if they exceed ten, there shall be added to the above quotum one for 
every five additional membeis with this limitation, that no quorum shall 
in any case exceed ten. 

13. If within one hour from the time appointed for the meeting 
a quorum of members is not present, the meeting, if called on t he 
requisition of the members, shall be dissolved ; in am* othei case it shall 
stand adjourned to the same day in the following week at the same time 
and place ; and if at such adjourned meeting a quorum of membeis is 
not present, it shall be adjourned sine die. 

\ 14. The chairman (if any) of the directors shall pteside as chair- 

man at every general meeting of the company. 

15. If there is no such chairman, or if at any meeting he is not 
present at the time of holding t lie same, the members present shall 
choose some one of their number to be chairman of that meeting. 

16. The chairman may, with the consent of the meeting adjourn 
the meeting from time to time and from place to place, but no business 
shall be transacted at any adjourned meeting other than the business 
left unfinished at the meeting from which the adjournment took place. 

17. At any general meeting, unless a poll is demanded by at 
least three members, a declaration by the chairman that a resolution 
has been carried, and an entry to that effect in the book of proceedings 
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ol the company, shall be conclusive evidence of the fact without proof 
of the number or proportion of the votes recorded in favour of or 
against the resolution. 

18. If a poll is demanded in manner aforesaid, the same shall 
be taken in such manner as the chairman directs, and the result of the 
poll shall be deemed to be the resolution of the meeting at which the 
poll was demanded. 

Votes of Members. 

19. Every member shall have one vote and no more. 

* 20. If any member is a lunatic or idiot, he may vote by his 

committee or other legal guardian. 

21. No member shall be entitled to vote at any meeting unless all 
moneys due from him to the company have been paid. 

22. On a poll votes ma) 7 be given either personally or by proxy : 
Provided that no company shall vote by proxy as long as a resolution 
of its directors in accordance with the provisions of section 80 of the 
Indian Companies Act, 1913, is in force. A proxy shall be appointed 
in writing under the hand of the appointor, or if such appointor is a 
corporation, under its common seal. 

23. (l) No person shall act as a proxy unless he is a member, or 
unless he is appointed to act at the meeting as proxy for a corporation. 

(2) The instrument appointing him shall be deposited at the 
registered office of the company not less than forty-eight hours before 
the time of holding t lie meeting at which he pioposes to vote. 

24. Any instrument appointing a ptoxv shall be in the following 
form : — 

Company, Limited. 

I, , of , being a Member of 

the Company, Limited, hereby appoint of 

as my proxy, to vote for me and on my behalf at the 
(ordinary or extraordinary, as the case may be) general meeting of 
the company to be held on the day of and at any 

adjournment thereof. 

Signed this day of 

Directors. 

25. The number of the directors and the names of the first 
directors shall be determined by’ the subscribers of the memorandum 
of association. 

26. Until directors are appointed, the subscribers of the memo- 
randum of association shall, for all the purposes of the Indian 
Companies Act, 1913, be deemed to be directors. 

Powers of Directors . 

27. The business of the company shall be managed by the 
directors, who may exercise all such powers of the company as are not 
by the Indian Companies Act, 1913, or by any statutory modification 
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thereof for the time being in force, or by these articles, required to be 
exercised by the company in general meeting t but no regulation made 
by the company in general meeting shall invalidate any prior act 
of the directors which would have been valid if that regulation had not 
been made. 


Election of Directors . 

28. The directors shall be elected annually by the company in 
general meeting. 

Business of Company . 

(Here insert rules as to mode in which business of insurance is to 
be conducted .) 


Audit . 

29. Auditors shall be appointed and their duties regulated in 
accordance with sections 144 and 145 of the Indian Companies Act, 
1913, or any statutory modification thereof for the time being in force, 
and for this purpose the said sections shall have effect as if the word 
“members'* were substituted for “shareholders," and as if “first 
general meeting" were substituted for “statutory meeting". 

Notices. 

30. A notice may be given by the company to any member 
either peisonally or by sending it by post to him to his registered 
address. 

31. Where a notice is sent by post, service of the notice shall be 
deemed to be effected by properly addressing, prepaying and posting 
a letter containing the notice and, unless the contraiv is proved, to have 
been effected at the time at which the letter would be delivered in the 
oi dinary course of post. 

Names , Addresses and Descriptions of Subscribers . 


‘1. 

A. 

B. 

of 

‘2. 

C. 

I). 

of 

‘3. 

E. 

F. 

of 

‘4. 

G. 

H. 

of 

‘5. 

T. 

J. 

of 

‘6. 

K. 

I.. 

of 

‘7. 

M. 

N. 

of 


Dated the 


day of 


Witness to the above signatures. 
X. Y., of 


W . 
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FORM C. 

(See sections 7 and 151.) 

Memorandum and Articles of Association of a Company 
Limited By'guar antes, and having a shake capita^. 

Memorandum of Association . 

1st . — The name of the company is “The Snowy Range Hotel 
Company, Limited.” 

2nd. -The registeied office of the company will be situate in the 
province of Bengal. 

drd . — The objects for which the company is established are “the 
facilitating travelling in the Snowy Range, by providing hotels and 
conveyances by sea and by land for the accommodation of travellers 
and the doing all such other things as are incidental or conducive to 
the attainment of the above objects”. 

4tli . — The liability of the members is limited. 

5th . — Every member of the company undertakes to contribute to 
the assets of the company in the event of its being wound up while he 
is a member, or within one year afterwards, for payment of the debts 
and liabilities of the company, contracted before he ceases to be a 
member, and the costs, charges and expenses of winding up the same 
and tor the adjustment of the rights of the contributories amongst 
themselves, such amount as may be required, not exceeding fifty 
rupees. 

6th . — The share capital of the company shall consist of five 
hundred thousand rupees, divided into five thousand shares of one 
hundred rupees each. 

We, the several persons whose names and addresses are subs- 
cribed, are desirous of being formed into a company, in pursuance of this 
memorandum of association, and we respectively agree to take the 
number of shares in the capital of the company set opposite our 
respective names. 


Names, addresses and descriptions of subscribers. 

Number of shares 
taken by each 
subscriber. 

“1. A, B. of . . . . 

200 

C. 1). of ..... 

25 

K. F. of ..... 

:to 

“4. H. of . . . . . 

40 

I. J. of . . . . 

15 

4i G. K. L. of . . . . . 

! 5 

“7. M. N. of . ... 

10 

Tot a i, shares taken 

325 


Dated the day of 7.9 

Witness to the above signatures. 

■ X. Y., of 
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Articles of Association to accompany preceding Memorandum 
of Association . 

1. The share capital of the company is five hundred thousand 
rupees, divided into five thousand shares of one hundred rupees 
each. 


2. The directors ma) r , with the sanction of the company in general 
m eeting, reduce the amount of shares in the company. 

3. The directors may, with the sanction of the company in general 
meeting, cancel any shares belonging to the company. 

4. All the articles of Table A of the Indian Companies Act, 1913, 
shall be deemed to be incorporated with these articles and to apply to the 
company. 

Names , Addresses and Descriptions of Subscribers. 

merchant. 


“1. 

A. 

B. 

of 

“2. 

C. 

n. 

of 

•‘3. 

E. 

F. 

of 

“4. 

G. 

H. 

of 

“5. 

I. 

J. 

of 

“6. 

K. 

L. 

of 

“7. 

M. 

N. 

of 


Dated the day of 19 

Witness to the above signatures. 

X. Y., of 


FORM I). 


(See sections 8 and 1 51 .) 

Memorandum and Articles of Association of an itnlimitkd 
Company having a shark capital. 

Memorandum of Association . 

1st . — The name of the company is “The Patent Stereotype 
Company^ 

2nd .— The registered office of the company will be situate in the 
province of Bombay. 

3rd . — The objects for which the company is established are “the 
working of a patent method of founding and casting stereotype plates of 
which method P. Q., of Bombay, is the sole patentee**. 



Schedule III ] 


INDIAN COMPANIES ACT 


179 


We, the several persons whose names are subscribed, are desirous 
of being formed into a company in pursuance of this memorandum of 
association, and we respectively agree to take the number of shares in 
the capital of the company set opposite our respective names. 

I Number of shares 

Names, Andresses and descriptions of subscribers. j taken by each 

( subscriber. 

3 


... I 2 

... i 1 

... i 1 

ToTaj, sharks Takkx ... j J 2 


Dated the day of 19 

Witness to the above signatures. 

X. V., of 


Articles of Association to accompany the preceding Memorandum 
of Association ;. 

1. The share capital of the company is twenty thousand rupees, 
divided into twenty shares of one thousand rupees each. 

2. All the ai tides of Table A of the Indian Companies Act, 1913, 
shall be deemed to be incorporated witli these articles and to apply to 
the company. 

N ames , Addresses and Descriptions of Subscribers, 

, merchant. 

"1. A. B. of 
“2. C. D. of 
“3. K. F. of 
“4. G. H. of 
“5. I. J. of 
“6. K. Iv. of 
“7. M. N. of 

Dated the day of 19 

Witness to the above signatures. 

X. Y., of 


'1. A. B. of 
l 2. C. I). of 
‘3. K. F. of 

■4. G. II. of 
‘5. l.J. of 
f) K. h o t 
7, M.N.of 
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FORM E. 


AS REQUIRED BY PART II OF THE ACT. 

( See section 32.) 


Summary of Share Capital and Shares of the 
Limited, made up to the day of 19 

day of the first ordinary general meeting in 19 ). 


Company, 
(being the 


Nominal share capital Rs. 


divider] into* ) 

) 


shares of Rs. 
shares of Rs. 


Total number of shares taken up* to the day of 19 

which number must agree with the tolal shown in the > 
list as held by existing members. ) 

Number of shares issued subject to payment wholly in \ 

cash. ) 

Number of shares issued as fully paid up otherwise than in } 
cash . i 

Number of shares issued as partly paid up to the extent ( 
of per share otherwise than in cash. j 


fThere has been called up on each — of shares 
There has been called up on each — of shares 
There has been called up on each — on shares 


Rs. 

Rs. 

Rs. 


{Total amount of calls received, including payments on ) ^ 
application and allotment \ Ks 


Total amount (if any) agreed to be considered as paid on ^ 

shares which have been issued as full}- paid up other- ■ Rs. 
wise than in cash, ) 


each. 

each. 


Total amount (if any) agreed to he considered as paid on ^ 

shares which have been issued as paitly paid up to tin* r Rs. 
extent of per share ) 

Total amount of calls unpaid. Rs. 

Total amount (if any) of sums paid by way of commission in j 

respect of shares or debentures or allowed bv way of J Rs, 
discount since date of last summary j 

Total amount (if any) paid on ^shares forfeited Rs. 

Total amount of shares and stock lor which share wnt rants ) 

are outstanding j K ' 

Total amount of share-warrants issued and surrendered ^ 

respectively since date of last summary S K * 

Number of shares or amount of stock comprised in each ) ^ 
share-warrant ) Ks 

Total amount of debt flue from the company in respect of all ) ~ 
mortgages and chai ges which are required to be regis ) Kk ' 
tered with the registrar under this Act 


‘When there are shares of different kinds or amounts (<*£., Preference and 
Ordinary of Rs. 200 or Rs. 10b) state the numbers and nominal values separately. 

tWhere various amounts have been called or there are shares of different 
kinds, state them separately. 

{Include what has been received on forfeited as well as on existing shares. 
^State the aggregate number of shares forfeited. 
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List of Persons holding shares in the Company, 

Limited, on the day of 19 , and of persons 

who have held shares therein at any time since the date of the last 
return, showing their names and addresses and an account of the shares 
so held. 



* State t Ik* aggro Rate number of shares forfeited (if any). 

1 The aggi egate number of sliaies held, and not the distinctive numbers, 
must be stated and the column must be added up tin ougbout so as to make one 
total to agree witli that stated iti the stimmaty to have been taken up. 

{When the shares are of different classes, these columns may be sub-divided 
so that the number of eacli class held or transferred may be shown separately. 

STlie date of registration of each transfer should be given as well as the 
number of shares transferred on each date. The particulars should be placed 
opposit the name of the transferor and not opposit that of the transferee but the 
name of the transferee may be inserted in the remarks column immediately 
opposite the particulars of each transfer. 
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Names and addresses of the persons who are the Directors of the 
, Limited, on the day of 19 

Addresses. 


j 

| 

i 

t 

i 

! 

I 


Names and addresses of the persons who are the managers of the 
, Limited, on the day of 19 


Names. Addresses. 


| 

i 

i 

j 

i 


j 



Noth:. — B anking companies must add a list of all their places of business. 

I, , do hereby certify that the above 


list and summary truly and correctly states the facts as they stood 
on day of 19 

(Signature) 

(State whether director, manager or secretary.) 


Names. 




Balance-Sheet as at 
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FORM G. 

( See section 136.) 

Form of Statement to br published by Banking and Insurance Companies 
and Deposit, Provident, or Benefit Societies. 

*The share capital of the company is Rs. divided into 

shares of Rs. each. 

The number of shares issued is Calls to the amount of 

Rs. per share have been made, under which 

the sum of Rs. has hern received. 

The liabilities of the company on the thirty-first day of December (or 
thirtieth of June) were — 

Debts owing to sundry persons by the company ; 

Under decree, Rs. 

On mortgages or bonds, Rs. 

On notes, bills, or hundis. Ks. 

On other conti acts, Rs. 

On estimated liabilities, Rs. 

The assets of the company on that day were : 

(t<»\ eminent securities [stat ing them] . Rs. 

Bill of exchange, hundis and promissory notes, Rs. 

Cash at the Bankers, Rs. 

Other securities, h's. 


FORM H. 

( See section 277.) 

Information to be seppuku in or in addition to the information 
contained in the Balance-Sheet of a company referred to in 
Part X. 

Liabilities 

1. Sum tinn y of Authorised Share apital and Issued Share 

apital. 

2. Redeemable Preference Shares , stating date on or before which 

the shares are or are liable to be redeemed. 

3. Debentures stating the. nature of the Security . 

d. Redeemed debentures which the otnpany has poxver to 
re- issue. 

5. Loans (a) secured , stating the nature of the security 

( b ) unsecured. 

6. Loans from Banks : — 

( a) Secured , stating the nature of the security ; 

(b) Unsecured. 

7. Profit and Loss Account , showing (unless disclosed in a separate 

account) 

Balance as per previous Balance-Sheet . 

*If the company has no capital divided into shares, the portion of the statement 
relating to capital and share must be omitted. 
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A pprop ri ation th e reof. 

Profits since last Balance-Sheet , 

8. Contingent Liabilities . 

9. Arrears of Cumulative Preference Dividend . 

Assets . 

1. Fixed Assets , with sufficient particulars to disclose their 

general nature , and stating how their values are arrived at. 

2 . Preliminary expenses , so /#r as mo/ written off 

3. Any expenses incurred in connection with any issue of Share 
* Capital or Debentures , so far as not written off. 

4. If it is shown as a separate item in or is otherwise ascertainable 

from the books of the company , or from any contract for the 
sale or purchase of any property to be acquired by the 
company , or from any documents in the possession of the 
company relating to the stamp duty payable in respect of any 
such contract or the conveyance of any such property the 
amount of the goodwill and of any patents and trade marks 
as so shown or ascertained . 

5. Interest paid on capital, so far as not written off showing 

the Share capital on which and the rate at which interest has 
been paid out of capital during the period to which the 
accounts relate. 

6 . Discount allowed on shares issued , so far as not written off. 

7. Commission paid or allowed in respect of any shares or deben- 

tures, so far as not written off. 

8. Loans outstanding to enable employees or trustees on their behalf 

to purchase shares in the company . 

9. Particulars showing : — 

(a) the amount of any loans which during the period to which 

the accounts relate have been made either by the company 
or by any other person under a guarantee from or on a 
security provided by the company to any director or officer 
of the company, including any such loans which were 
repaid during the said period ; 

and 

(b) the amount of any loans made in manner aforesaid to 

any director or officer at any time bafore the period 
aforesaid and outstanding at the expiration thereof ; 

and 

(c) the total of the amount paid to the directors as remuneration 

for their services , inclusive of all fees, percentages, or other 
emoluments, paid to or receivable by them by or from 
the company or by or from any subsidiary company. 

Note ( l). — There shall not be required to he shown : — 

{a) in the case of a company the ordinary business of which 
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includes the lending of money , loans made by the company 
in the ordinary course of its business . 

or 

(b) loans made by the company to any employee of the company 
if the loan does not exceed twenty thousand rupees and is 
certified by the directors of the company to have been made 
in accordance with any practice adopted or about to he 
adopted by the company with respect to loans to its 
employees. 

Note (2h -The foregoing shall not apply in relation to a Managing 
Director of the company , and in the case of any other director 
who holds any salaried employment or office in the company 
there shall not be required to be included in the said total 
amount any sinus paid to him except sums paid by way of 
directors' fees . 

(Where a company is a holding company then the Balance- 
Sheet shall disclose the particulars required by section 132A.) 


Till? FOURTH SCHEDULE 

( See section 290, ) 


K N A CTM FONTS K RPK AT.KT) 


1 

o 


4 

yem . 

No. 

Subject or short title. 

Extent of repeal 

1SS2 

VI 

Tin* Indian Companies Act, 

I SSL*. 

So much as has not been re- 
pealed. 

18K7 

VI 

Tlu* Indian Companies Act, 
(1HN2) Amendment Act. 1887. 

The whole 

• 

i su i 

1 

XII 

The Amending Act. 1891, 

So much of the Second Sche- 
dule as relates to the Indian 
Companies Act. 1SS2. 

isyr> j 

j 

XII ; 

1 

The Indian Companies (Memo- 
randum of Association) Act, i 
! 1895. 

The whole. 

\ 

i 

IX 

The Indian Arbitration Act, 

| 1899 

; 1 

The second proviso to section 
d relating to the Indian 
Companies Act. 1882. 

1900 i 

IV 

The Indian Companies (Branch 1 
Registers) Act, 1900. 

The whole. 

3910 

IV 

The Indian Companies (Amend- 
ment) Act, 1910, 

The whole. 




188 INDIAN COMPANIES RUI/KS, 1941 

THE INDIAN COMPANIES RULES, 1941. * 

1. Short title > commencement and repeal. — (l) These rules may be 
called the Indian Companies Rules, 1941. 

(2) They shall come into force on the 1st day of April 1941. 

(3) The Indian Companies Rules, 1914, are hereby cancelled : 

Provided that the cancellation shall not affect the validity of any- 
thing done under or in pursuance of the said Rules, and in particular, 
shall not be deemed to require the re-making of any instrument in the 
appropriate form prescribed by these rules. 

2. (l) In these rules, the “Act” means the Indian Companies Act, 
1913 (VII of 1913). 

(2) For the purposes of these rules, the Registrar shall be the sole 
authority to decide whether an officer of a company is a “responsible 
Officer of the Company” or not. 

3. Verification of copies of contracts under section 104.— Copies of 
contracts required to be filed with the Registrar under section 104 of the 
Act shall be verified — 

(i) by an affidavit of a responsible officer of the Company that 

they are true copies, or 

(ii) by certification of public officers under section 76 of the 

Indian Evidence Act, 1872 (I of 1872). 

4. Verification of copies tinder sections 109 , 109 A and 110 . — A copy 
of an instrument or deed filed with the Registrar for registration under 
section 109, section I09A or section 110 of the Act shall be verified : — 

(i) wheie the mortgage or charge comprises solely property 

situate outside British India, by a certificate under the seal 
of the Company or under the hand of some person interest- 
ed therein otherwise than on behalf of the Company, that 
it is a true copy ; 

(ii) in other cases, by an affidavit of a responsible officer of the 

Company that it is a true copy or by a certificate of a 
public office^ under section 76 of the Indian Evidence Act, 
1872 (I of 1872). 

5. Manner of giving notice under section 153 H . — The notice re- 
quired by section 153B of the Act to be given by the transferee company 
shall be given to the dissenting shareholder either personally, or by 
sending it by registered post to his address registered in the books of 
the transferor company, or (if he has no address within British India so 
registered) to the address, if any, within British India supplied by him 
to the transferor company for the giving of notice to him. 

If the dissenting shareholder has no registered address in British 
India and has not supplied to the transferor company an 
address within British India for the giving of notices to him, 
a notice addressed to him and advertised in a newspaper 


•Department of Commerce Notification No, 23(I2)/B-Tr. (C.I*.)/37, dated the 
22nd February 1941. 
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circulating in the neighbourhood of the registered office of the 
company shall be deemed to be dufy given to him on the day 
on which the advertisement appears. 

6. Certification of documents under section 277 of the Act . — A copy 
of a document required to be certified under sub-section (l) of section 
277 of the Act shall— 

(i) in the case of a Company incorporated in a country outside 
His Majesty’s dominions, be 

(a) duly certified as a* true copy by an official of the Government 

to whose custody the original is committed, the signature 
or seal of such official being authenticated by any of the 
British officials mentioned in section 6 of the Commi- 
ssioners of Oaths Act, 1889 (52 and 53 Viet., c. 10), or in 
any Act amending the same, or 

(b) by a Notary of such country, the certificate of the Notary 

being authenticated by any of the British officials as 
aforesaid, or 

(c) by some officer of the company before a person having 

authority to administer an oath as provided by Section 3 
of the said Oaths Act, the status of the person administer- 
ing the oath being authenticated by any of the British 
officials as aforesaid : and 

(*'/) in the case of a Company incorporated in any part of His 
M ajesty’s dom i niotis, 

{a) be duly certified as a tine copy by an official of the Govern- 
ment to whose custody the original is committed, or 

(b) by a Notary Public of such place, or 

(c) on oath by an officer of the Company before a person having 

authority to administer an oath in such place. 

7. Certification of t reinstations under section 277 or section 277B — 
Translations of documents required to be filed with the Registrar under 
section 277 or section 277B of the Act shall be certified as correct 
translations, — 

(i) where such translation is made outside of British India, 

(a) by an official having custody of the original, or 

(b) by a Notary Public of the country or place where the 

Company is incorporated : 

Provided that where the Company is incorporated in a country 
outside His Majesty’s dominions, the signature or seal of the person so 
certifying shall be authenticated by any of the British officials mentioned 
in section 6 of the Commissioner’s of Oaths Act, 1889 (52 and 53 Viet., 
c. 10), or in any Act amending the same ; 

(it) where such translation is made in British India — 

(a) by an advocate, attorney or pleader entitled to appear before 
the High court, or 
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(6) by an affidavit of some person having, in the opinion of the 
Registrar, a competent knowledge of language of the 
original and of English. 

8. Power of Central Government to relax rnles 6 and 7\— The 
Central Government may in any particular case if it thinks tit and upon 
such conditions as it may impose, permit copies or translations not 
certified in accordance with rules 6 and 7 to be filed with the Registrar. 

9. Time for filing alterations of particulars under section 277 . — 
Notice of any alteration which is required by sub-section (l) of section 
277 of the Act to be filed with the Registrar shall be filed within one 
month of the date on which the notice could in due course of post, and 
if despatched with due diligence, have been received by the Registrar 
from the place where the Company in incorporated. 

10. Translations of documents other than those under section 277 — . 
If any portion of any document required to be filed under any provision 
of the Act other than section 277 is not in the English language, a 
translation thereof, certified bv a responsible officer ot the company to 
be correct, shall be furnished along with each copy deposited with the 
Registrar. 

Provided that the Registrar may exempt any Company from the 
operation of this rule in respect of such documents as he may think 
fit. 


11. Forms . — The forms set forth in the Schedule hereto annexed 
or forms as near thereto as circumstances admit shall be used in all 
matters to which these forms relate. 

12. Payment of fees.'— All fees payable under the Act shall be paid 
in cash. 
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THE SCHEDULE 

FORM I 


Declaration on registration of Company. 


THE INDIAN COMPANIES ACT, 1913. 
[ See Section 24 ] 


Filing Fee Rs. 3. 


Name of company 

Declaration of compliance with the requirements of the Indian Com- 
panies Act, 1913, made pursuant to section 24(2) on behalf of a company 
proposed to be registered as the 


Presented for filing by .. 

I . - of 

do solemnly and sincerely declare that J am an Advocate*/Attorney/a 
Pleader entitled to appear before a High Court who is engaged in the 
formation of the company/a person named in the Articles as a Director/ 

Manager/Secretary of the 

and that all the requirements of the Indian Companies Act, 1913, in 
respect of matters precedent to the registration of the said company and 
incidental thereto have been complied with, save only the payment of 
the fees and sums pa> able on registration. And I make this solemn 
declaration conscientiously believing t lie same to be true. 

NOTH — Tlu* declaration need not he either — 

(a) signed before a Magistrate or an Officer competent to administer oaths, or 

( b ) stamped as an Affidavit 

•Strike out the portion which does not apply. 


No. of Company. Filing Fee Rs. 3. 

FORM II 

Notice of the situation of the office where a British Register is kept 
or of any change in, or discontinuance of, any such officer. 

THE INDIAN COMPANIES ACT, 1913. 

[ See Section 41.J 

Name of company 

Presented for filing bv . . 

Ter the Registrar of Joint Stock Companies 

... Limited, 

hereby gives you notice in accordance with section 41 of the Indian 
Companies Act, 1913, ami by the authority of (a) a special resolution of 
the company, duly passed on the day of 

/clause of the company’s articles of association that a 

branch register is now kept at (<r) 

/in lieu of /kept at . 

/is discontinued. 

Signature 

Designation 

(State whether Director or Manager or Secretary). 

Dated this day of 19 

(i a ) Strike out the portion which does not apply. 
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No. of Company. Filing Fee Rs. 3. 

FORM III 

Notice of consolidation, division, sub-division, or conversion into 
stock of shares, specifying the shares so consolidated, divided, 
sub-divided, or converted into stock, or of the re-conversion into 
shares of stock, secifying the stock so re-converted, or of the can- 
cellation of shares (otherwise than in connection with a reduction 
of share capital under section 55 of the Indian Companies 
Act, 1913). 

THE INDIAN COMPANIES ACT, 1913. 

[ See Sections 50/51.] 


Name of company 

Presented for filing by 

To the Registrar of Joint Stock Companies, 

Limited, 

hereby give you notice in accordance with sections 50/51 of the Indian 
Companies Act, 1913, that — 

*(l) shares of Rs. each ( 

) have been consolidated and divided into 


shares of Rs* each (of larger 

amount than the shares consolidated) ( 

) (Sections 50 and 51). 

*(II) shares of Rs each ( 

) on which Rs. per share is paid up/ 

have been sub-divided into shares of 


Rs. (of smaller amount than the shares sub-divided) 

( ) on which Rs. 

per share is paid up (which must be proportionate to the 
reduced nominal value of each share). (Section 50). 

*(III) Fully paid shares of Rs. each, number- 
ed . -to , have been converted into 

stock. 

*(IV) Rs. of stock lias been re-converted into 

fully paid shares of Rs. each, 

numbered to (Sections 50 and 51). 

*(V) shares of Rs. each, being unissued 

capital, have been cancelled, and the amount of the authoris- 
ed capital has been correspondingly diminished (Sec. 50.) 

Signature 

Designation 

(State whether Director or Manager or Secretary). 

Dated this day of 19 


*A separate notice for each item is to be given. Strike out the items which 
do not apply. 
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No. of Company. 

FORM IV 

Notice of increase in share capital, 

THE INDIAN COMPANIES ACT, 1913. 

[ See Section 53.] 

Filing Fee Difference between Fee payable on capital as 

increased and Fee already paid. 

Name of company 

Presented for filing by 

To the Registrar of Joint Stock Companies 

Limited, 

hereby gives you notice pursuant to Section 53 of the Indian Companies 
Act, 1913 that by (a) resolution of the company dated the 

day of 19 , the share capital of the 

company has been increased by the addition thereto of the sum of 
Rs. beyond the registered capital of Rs. 

The additional capital is divided as follows : — 


Number of Shares. 

Class of Share. Nominal Amount of 

j each Share. 


! 

- 


The conditions (<?.£., voting rights, dividends, etc.) subject to which 
the new shares have been or are to be issued are as follows : — 


(If any of the new shares are preference shares state whether they 
are redeemable or not). 


Signature 

Designation 

(State whether Director or Manager or Secretary). 
Dated the day of 19 


(a) “ordinary” “extraordinary” or “special”. 
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3. Preliminary Expenses as estimated in the Prospectus! or 
Statement in lieu of Prospectus Rs 

Preliminary Expenses incurred up to the aforesaid date : — 

L,aw Charges 
Printing 
Registration 
Advertisement 

Commission on sale of Shares 
Discount on Shares 
Other initial Expenses 

Total Rs. 


4. Names, addresses and descriptions of the Directors, Auditors 
(if any), Managing Agents and Managers (if any) and Secretary of the 
Company and the changes, if any, which have occurred since the date of 
the incorporation : 

Directors . 


Name. 


Address. Description. 


Particulars of 
changes, 
if any ** 


I 

j 


1 



Auditors, 





Particulars of 

Name. 

Ad dress. 

Description . 

changes. 




if-any ** 


| 

I 



JStrike out the portion which does not apply. 

** These particulars must include dates of changes. 
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Name. 


Managing Agent and Managers . 


Address, j Description. 


Particulars of 
changes, 
if any ** 


! 



I 



Name. 


Secretary. 


Address, j 
i 

i 


Description. 


Particulars of 
changes, 
if any ** 


i 


i 


5. Particulars of any contract the 
modification of which is to be submitted 
to the meeting for its approval together 
with the particulars of the modification 
or proposed medication. 

6. The extent to which under- 
writing contracts, if any, have been 
carried out. 


** These particulars must include dates of changes. 
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7. The arrears, if any, due on calls 
from directors, managing agents and 
managers. 

8. The particulars of any conimssion 
or brokerage paid or to be paid in connec- 
tion with the issue or sale of shares 
to any directrr, managing agent or, 
manager or if the managing agent is a 
firm, to any partner thereof, or, if the 
managing agent is a private company, 
to any director thereof. 

Dated this day of 19 

We hereby certify this report." 

(Alternatively) 

I hereby certify this aeport. 

Two or more Directors. 

Chairman of the Directors. 

(It authorised by the Board of 

Directors). 

We hereby certify that so much of the report as relates to the 
shares allotted by the Company and to the cash received in respect of 
such shares and to the receipts and payments of the Company is correct. 

Auditors. 


Dated this day of 19 


Note 1. Receipts and payments account given in para. (•_!) of the Statutory 
Report with reference to section 77 (.‘t) (c) of the Indian Companies Act should be 
prepared up to a date within 7 days of the date of the report and the figures and 
particulars required under all the other items of the Statutory Report should also 
be given as on the same date, i.c\, the date upto which the receipts and payments 
account is prepared. 

2. This form should contain the actual aignatures of the persons who have 
signed the report, viz. the Directors or the Chairman and the Auditor 

* To be certified by not less than two Directors or if the Company has less 
than two Directors, by the sole Director, and forwarded at least twentyone days 
before the statutory meeting to every member and debenture-holder of the Com- 
pany and to be filed with the Registrar forthwith after it is forwarded vide Section 
77, sub-sections (,\) and (.">). and Section 146. 

** These particulars must include dates of changes. 
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FORM VIII 

Special Resolution/Extraordinary Resolution* 


of the 


Company, Limited. 


THE INDIAN COMPANIES ACT, 1913. 


I See Section 82 ( 1 ).] 

Date of despatch of notice specifying 
the intention to propose the re- 
solution as a Special Resolution/ 
Extraordinary Resolution. v 


Filing Fee Rs. 3. 


Passed , 19 


Name of Company 
Presented for filing bv 

To the Registrar of Joint Stock Companies, 

At a general meeting of the members of the said company, duly 


convened and held at 


in the town of , 

on the day of 

. , 19 

, the following special tesolu- 

t i o n /e x t raor d i n arv l e sol u t i on 


was duly passed. 

Resolved 

that 



Signatu re 
Designation 

(Stale whether Director, Manager, Secretary 
or other Officer of the Company.) 

Dated this day of 19 


Note. — T o be printed or typewritten and duly certified under the signatuie 
of an officer of the company and filed with the registrar within If) days from the 
passing of the resolution. 

•Strike out the portion which does not apply. A separate notice is to be 
given for a special resolution and for an extraordinary resolution. 
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FORM IX 

Consent of Director to act 

THE INDIAN COMPANIES ACT, 1913. 
iSee Section 84.1 

Filing fee Rs. 3. 

Name of Company 

Consent to act as I)i rector/I )ii ectors of t lie 

to be signed and filed pursuant to section 84 (/) (/). 

Presented for tiling by _ 

To the Registrar of Joint Stock Companies,. 

I/We, the undersigned, hereby testify niv/otir consent to act as 

Director/ Directors of the 

pursuant to section 84 (/) (/) of the Indian Companies Act, 1913. 


Signature. 


Address. 


Desci iption L 


D ated this d avj) F • - : i — i- n.- • ■ • • 1 P 

NoTns. — (1) It a Director signs by ‘iiis agent authorised in writing”, tlie 
authority must be produced and a copy attached. 

(2) Section 84 (.’») of the Indian Companies Act, 1912*. provides that — 

“This section shall not apply to a private company 01 a company which was a 
private company before becoming a public company nor to a prospectus issued by 
or on behalf of a company after the expiration ot one year irom the date at which 
the company is entitled to commence business. 


FORM X 

List of persons consenting to be Directors. 

THE INDIAN COMPANIES ACT, 1913. 

(See Section 84;. 

Filing Fee Rs. 3. 

Name of company' 

List of the persons who have consented to be Directors of the 
to be filed with the Registrar pursuant to section 84 (2). 

Presented for filing by 

To the Registrar of the Joint Stock Companies, 

I/We, the undersigned, hereby give you notice, pursuant to 
section 84 (2) of the Indian Companies Act, 1913, that the following per- 
sons have consented to be Directors ot the 


Name. 


Address. 


i 


Description. 


Signature, address and description 
of applicant for registration. 
Dated this. day of 19 . 

NoTk. — S ection 84 (3) of the Indian Companies Act, 1913, provides that — 
“This section shall not apply to a private company or a company which was a 
private company before becoming a public company nor to a prospectus issued by 
or on behalf of a company after the expiration of one year from the date at which 
the company is entitled to commence business." 
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FORM XI 

Agreement to take qualification shares in proposed company. 

THE INDIAN COMPANIES ACT, 1913. 

| See Section 84]. 

Filing Fee Rs. 3, 

Contract by directors to take and pay for qualification shares in 

Limited, 

to be signed and filed pursuant to section 84 (l ) (//) of the Indian 
Companies Act, 1913. 

Presented for filing by 

We, the undersigned, having consented to act as directors of the 

Limited, 

do each hereby agree to take fioni the said company and pay for the 
shares of each, being the number of 

shares prescribed as the qualification for the office of Director of the 
said company. 

Signature. J Address. Description. 


Dated 

Witness to the above signature 


Address 
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FORM XII 

Particulars of Directors, Managers and Managing Agents and of 
any changes therein. 

THE INDIAN COMPANIES ACT, 19 J 3. 

[ See Section 87 ] 


Name of company 
Presented for filing by. 


Filing Fee Rs. 3. 


The present: Any former 


Christian 
Name or 
names and 
sui name 
M (</). 


Christian 
Name or 
names 
or 

surname. 


Nationality ; 
of origin Usual 

Nation-' (if other resi- 
ality ; than the j (Initial 
' present [ address. 
Nationality) 


Other 
business 
occupa- 
tion and 
Director- 
ships, if 
any, if 
none 
state 
so (/>'. 


Date 


of 

Chan- 

appoint- 

ges. 

iment or 


change. 

i 


Signatu re 
Designation. 

[State whether Director, Manager or Managing Agent(sl.] 
Dated the day of 19 


(a) In the case of a corporation its corporate name and registered or principal 

office should be shown. 

(b) The individual’s primary business, occupation and particulars of all other 

directorships held by him must be entered. 

(c) Particulars of change among Directors, Managers or Managing Directors 

should be sent to the Registrar. A note of the changes since the last list 
should be made in this column, r g by placing against a new Director’s 

name the words "in place of ” and by writing 

against any former director’s name change caused by death/resignation/ 
retirement/renioval/rotat ion/disqualification. 

{d) In the case of a firm the full name, address and nationality of each pattner 
and the date on which each became a partner. 
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Declaration before commencing business in case of company 
issuing a Prospectus. 

THE INDIAN COMPANIES ACT, 1913 

[See Section 103.] 

Filing fee Rs. 3. 


Name of company 

Declaration that the conditions of section 103 of Act have been com- 
plied with. 

Presented for filing bv 
I of 

being the Secret a iv/'a 1 >i rector of the .. do solemnly 

and sincerely declare : — 

That the amount of the share capital of the company offered to the 
public for subscription is Rs. 

That the amount stated in the piospectus as the minimum amount 
which in the opinion of (lie directors, must be laiscd by the issue of 
share capital in order to piovide for the matte! specified in sub-section 
(2) of section 101 of the Indian Companies Act, 1913, is Rs. 

That shares held subject to the payment of the whole amount 
thereof in cash have been allotted to the amount of Rs. 

That every dilector of the company has paid to the company on 
each of the shares taken or contracted to be taken by him, and for 
which he is liable to pay in cash, a proportion equal to the proportion 
payable on application and allotment on the shares offered for public 
subscript ion. 

I declaie that the foregoing statements are tine to nn knowledge 
and belief. 


Signat ill e... 


Date 


NOTES. — (i) The declaration need not be — 

(a) signed before a Magistrate or an officer competent to administer 
oaths ; or 

(b) stamped as an affidavit. 

(2) Section 10.* I (•») of the Indian Companies Act. 1913 ptovidt s that— 

‘’Nothing in this section shall apply to a private company, or to a 
company registered beloie tlu commencement of this Act which 
does not issue a prospectus inviting the public to subscribe for its 
shares or, in so far as its provisions relate to shares, to a company 
limited by guarantee and not having a share capital.” 

(3) For further restrictions on commencement of business by banking 
Companies, vide section 277*1 of the Indian Companies Act. 
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FORM XIV 


Declaration before commencing business in case of Company filing 
statement in lieu of prospectus. 

THE INDIAN COMPANIES ACT, 1913. 

j See Section 103.] 


Filing fee Rs. 3. 

Name of company 

Declaration that the conditions of section 103 of the Act have been 
complied with. 

Presented for filing by 

I of being the s \Secretaiy/a 

Director of do solemnly and sinceielv declare : — 

That the amount of the share capital of the company subject to 
the payment of the whole amount thereof in cash is Rs 

That the company being one which does not issue a prospectus 
inviting the public to subscribe for its shaies, theie has been filed with 
the Registrar a statement in lieu of prospectus. 

That the amount fixed by the Memorandum or Articles and named 
in the statement as the minimum subset iplion upon which the Directors 
may proceed to allotment is Rs. 

That shares held subject to the payment of the whole amount 
thereof in cash have been allotted to the amount of Rs. . 

That every Director of the company has paid to the company on 
each of the shares taken or contracted to be taken bv him, and for which 
he is liable to pay in cash, a propot tion equal to the proportion payable 
on application and allotment on the shares payable in cash. 

I declare that the foregoing statements are true to my knowledge 
and belief. 


Si gnat u re. 


Dated this. day of 19 


* Strike out the portion which does not apply. 

NoTKS.—D) The declaration need not be — 

(a) signed before a Magistrate or an officer competent to ad- 
minister oaths ; 

( b ) stamped as an affidavit. 

(2) For further restrictions on commencement of business by Rank- 
ing Companies, vide Section 277-1 of the Indian Companies 
Act. 
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FORMX V 
Return of Allotments. 

THE INDIAN COMPANIES ACT, 1913. 
[See Section 104.] 


Filing Fee (See Note 2). 


Name of company 

Return of allotments of the 

made on the following date/dates* filed with the 

registrar pursuant to section 104 (l). 

Presented lor filing by ... .... 

1. * * Shares allotted payable in cash : — 


No. 


Nominal Amount. 


Paid Up (excluding Pre- 
miums on Shares and 


I Due and Payable calls in Advance). 

Called Up per share (in 
I eluding Application i 

i and Allotment.) J 

! Per j Total 


Share 


I 



! 

I 



2. ** Shares allotted for a consideration other than cash : — 

Number 

Nominal Amount Rs. 

Amount to be treated as paid up on each share Rs. 

The consideration for which such shares have been allotted is as 
follows : — 


Property and Assets acquired 

Rs. 

(Description) 


Goodwill of 

Rs. 

Services (give nature of services) 

Rs. 

Other Items (to be specified) 

Rs. 

'Insert date or dates of the 

allotments. 
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3. INutnber of shares issued at a discount (Vide Section 105-A) 
Nominal amount of the shares so issued 
Amount of discount per share 
Paid up per share 

Names, addresses and descriptions of the allottees. 


Date of 

] 

Name in i 

Number 

of shares allotted. 

Allotment. 

full. | Address. Description. 

— 




j ; 

Preference. 

Ordinary. 

Other 
kin ds. 


i ! 

i 




i 


Dated this day of 19 

Signature 

Designation 

(State whether Di lector, Manager, 
Managing Agent or Secretary). 

J Distinguish between pteforet.ee. ordinaiy, or other description of shares, 
specifying Redeemable Prefecture Shares, if any, in all cases. 

NOTE 1. — In making a return of allotments under section KM (I) of the Indian 
Companies Act, 1913, it is to be noted that : — 

When a return includes several allotments made on different dates, the 
actual dates of all such allotments should be enteied at the top of the 
front page, and the tegistartion of the return should be effected within 
the month of the first date. 

Note w,- The filing fee is payable according to the follow in g Soak — Vide 
Government of India, Department of Commerce Notification No. 4‘Jli-T. (.), dated 
the Dth September 1923 : 

Rs A. P, 

Where the paid-up value of the shares allotted does 

not exceed Rs. 2F> ... 0 4 () 

Where the paid-up value of the shares allotted 

exceeds Rs. 21), but does not exceed Rs. 51 » 0 H 0 

Where the paid-up value of the shares allotted 

exceeds Rs. bO, but does not exceed Rs. 7b 0 12 l) 

Where the paid-up value of the shares allotted 

exceeds Rs. 75, but does not exceed Rs. 100 10 0 

Where the paid-up value of the shares allotted 
' exceeds Rs. 100 ... 
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FORM XVI 

Particulars of Oral Contracts. 

THE INDIAN COMPANIES ACT, 1913. 

[Pursuant to Section 104 (2).] 

Filing fee Rs. 3 

Name of the Company * 

The particulars must be stamped with the same stamp duty as 
would have been payable if the contract had been reduced to writing. 

Presented for filing by 

Particulars of contract relating to shares allotted as fully or partly 
paid up otherwise than in cash by Limited. 


(1) 

The number of shares allotted as fully or partly paid up 
otherwise than in cash. 

- 

(2) 

The nominal amount of each such share. 

Rs. 

Is) 

The amount to be considered as paid up on ^each such 
share otherwise than in cash. f 

Rs. 


(4) If the consideration for the allotments of such No. of shares..... ........ 

shares is services, or any consideration other Details of consideration 

than that mentioned below in part f). state 
the nature of such consideiation . and the 
number of shares so allotted. 

(5) If the allotment is made in satisfaction or part 

satisfaction of the purchase price of property, 
give a brief description of such property, and full 
particulars of the manner in which the purchase 


price is to be satisfied. 

(1) Brief description of property. 

(-) Purchase Price ... ... ... Rs. 

(i) Total amount considered as paid on shares 

allotted otherwise than in cash ... Rs. 

(//) Debentures issued . Rs. 

(iu) Cash ... ... ... Rs. 

(iv) Amount of debt released or liabilities assumed 

by the purchaser (including mortgages on 
propet ty acquired) ... ... Rs. 

Total purchase price ... Rs. 


(6) Give full particulars, in the form of the following 
table, of the property which is the subject of the 
sale, showing in detail how the total purchase 
price is apportioned between the respective 
heads : — 

Rs. A* p. 

Legal Estates in Freehold Property and Fixed Plant anti 
Machinery and other fixtures thereon (a) 

Legal Estate* in Leasehold Property (a) 

.on Le^aehoidProperty Ktnclud- • 
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Equitable Interests in Freehold or Leasehold Property (a) 
Loose Plant and Machinery, Stock-in-Trade. and other 
Chattels (b) 

Goodwill and Benefit of Contracts 

Patents, Designs, Trade Marks, Licences;, Copyrights, etc. 
Book and other Debts 

Cash in Hand and at Bank on Current Account, Bills, 
Notes, etc. 

Cash on Deposit at Bank or elsewhere 
Shares, Debentures and other investments 
Other Items (to be specified) 


Rs. 

Signatuie 

Designation 

(State whether Director or Manager 
or Secretary). 

Dated the day of 19 


(a) Where such properties are sold subject to mortgage, the gross value 
should be shown. 

(h) No plant and machinery which was not in an actual state of severance on 
the date of the Sale should be included under this head. 


FORM XVII 

Statement as to commission where shares not offered to the public. 

THE INDIAN COMPANIES ACT, 1913. 
fSee Section 1 05. J 

Filing fee Rs. 3. 

Name of company 
Presented for filing by 

Statement of the amount or rate per cent., of the commission pay- 
able in respect of shares and of the inimbet of shaies which persons ha\e 
agreed for a commission to subscribe absolutely, or conditionally. 

Name of company 

Articles of association authorising commission.. Article No. 

Particulars of the amount paid or payable as commi- 
ssion for subscribing or agreeing to subscribe or 
procuring or agreeing to procure, subscription 
for any shares in the company, or 

Rate of such commission Rate per cent- 

Date of circular or notice (if any), not being a pros- 
pectus, inviting subscriptions for the shares and 
disclosing the amount or rate of the commission Date 
Number of shares which persons have agreed for a 

commission to subscribe absolutely No. 

Number of shares which persons have agreed for a 

commission to subscribe conditionally No 

Signature of all the Directors or of their 
agents authorised in writing. 

19 


Paid Rs. 
Payable Rs 


Dated this 


day of 
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FORM XVIII 

Particulars of mrtgages or charges. 

THE INDIAN COMPANIES ACT, 1913. 


f See Sections 109 and 227-D.) 


Filing fee Rs. 3. 

Name of Company 

Particulars to be filed with the registrar pursuant to section 109 of a 

mortgage or charge created by the and being : — 

(a) A mortgage or chaige for the purpose of securing any issue of 
deben tines ; or 

(b) A mortgage or charge on uncalled share capital of the com- 
pany ; or 

(c) A mortgage or charge on any immoveable property wherever 
situate, or any interest therein ; or 

b/) A mortgage or charge on any book debts of the company ; or 

(e) A mortgage or a charge, not being a pledge on any moveable 
property of the company except stock-in-trade ; or 

(/) A floating charge on t he undertaking or property of the 
company ; 

(Strike out the sub-heads (a). (M, (c), (d), (e) or (/) which do not apply). 

Presented for filing by 

Particulars of moitgage or charge created by the 


(l) Date of the iustiument ci eating or evidencing the 
moitgage or charge and description thereof (a). 


(2) Amount secured by the mortgage or charge (b). 

(3) Short particulais of the property mortgaged or charged. 

(4) Gist of the t erms or conditions or extent or operation 

relating to any mortgage or charge. 


(5) Names (with addresses and descriptions) of the mortgages 
or persons entitled to the charge. 


(6) Amount or rate per cent, of the commission, allowance or 
discount (if any). 


Si gnat it re 
Designation 

! State whether Director, Manager or 
Secretary or Person authorised 
to accept service of process under 
Section 277 (l) (</).] 

Dated this day of 19 

{a) A description of the instrument, e.g., “Trust Deed", "Mortgage", 
"Debenture”, etc., as the case may be, should be given. 

(b) A definite figure is to be given. 
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FORM XIX 


Particulars of Modification of Mortgage or Charge. 

THE INDIAN COMPANIES ACT, 1913. 
t See Sections 1 16 (3) and 277 D.] 


Filing Fee Rs. 3. 


Name of Company 

Presented for filing by 


Particulars. 


According to 
original Instrument. 


According to 
Modifying Instrument.* 


1 


2 


3 


1. Date and description of Ins- 

trument. 

2. Amount secured by the mort- 

gage or charge. 

3. Brief particulars of property 

mortgaged. 

4„ Gist of terms or conditions, 
or extent or operation of 
ihe mortgage or charge. 


Signature 

Designation 


[State whether Director, Manager or 
Secretary or person authorised to 
accept service of process tinder 
Section 277 (!) (</).] 


Dated 


*In this column, particulars have to be given only when there is a variation 
from column 2. 

Note. — Section 1 16 (3) of the Indian Companies Act, 1913, provides that : — 

Whenever the terms or conditions or extent or operation of any mortgage or 
charge registered under this section are modified, it shall be the duty 
of the company to send to the Registrar the particulars of such modi- 
fication, and the provisions of this section as to registration of a mort- 
gage or charge shall apply to such modification of the mortgage or 
charge as aforesaid. 
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Particulars of a mortgage or charge subject to which property 
has been acquired on or after the 15th January 1937. 


THE INDIAN COMPANIES ACT, 1913. 


Name of company 


[ See Sections 109A and 277D.] 

Filing Fee Rs. 3. 


Presented by 

Particulars of a mortgage or charge subject to which property has 
been acquired on or after the 15th January 1937 by 
a company registered in British India/a company incorporated outside 
and having a place of business in British India.* 

(l) Date and description of the instrument creating or 
evidencing the mortgage or charge (a). 


(2) Date of the acquisition of the property. 

(3) Amount owing on security of the mortgage or 

charge. 


(4) Short particulars of the property mortgaged or 
charged 


(5) Gist of the terms or conditions or extent or opera- 

tion relating to any mortgage or charge. 

(6) Names, addresses and descriptions of the mortga- 

gees or persons entitled to the charge. 

(In the case of a company incorporated in British India) — 
Signature 
Designation 

(State whether Director, Manager or 
Secretary.) 

Dated this day of 19 

(In the case of a company established outside British India) — 
Signature of any one or more of the persons 
authorised under Section 277 (1) (d) of 
the Indian Companies Act, 1913, or of 
some other person authorised by the 
company. 

Dated this day of 19 

•Strike off the portion winch does not apply. 

(a) A description of the instrument, e.g.. “Trust Deed,” ’‘Mortgage,’ 1 “Deben- 
ture,” etc., as the case may be, should be given. 

NOTE. — A copy of the instrument, certified as prescribed in rule 4 of the 
Indian Companies Rules, 1941, must be delivered with these particulars. 
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Date of 
creation 
of each 
mort- 
gage 
or 

charge 
and des- 
cription 
thereof; 
or date 
of acqui- 
sition of 
property 
if 

act] ui red 
subject 
to 

mort- 

gage 

or 

charge. 


FORM 

Form of Register of mort 

THE INDIAN COM 
(See Sections 109, 
Register of Mortgages and Charges and of 


j Names, i 
i add res- j 
! ses and ; 
j descrip- j 
' t ion of ! 
j the ! 
I mort- | 
i gages I 
i or j 
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i entitled ! 


Particulars relating to the 
issues of debentures of a 
series 


Date and 
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issue of 
the 
series. 
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XXI 

gages and charges. 

PANIES ACT, 1913. 

109 A, 112 and 121.) 

Memoranda of satisfaction of the ... 



Date of satisfaction. 
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FORM XXII 

Registration of Series of Debentures. 

THE INDIAN COMPANIES ACT, 1913. 

TSee Sections 110 and 277-D.J 

Filing fee Rs. 3. 

Name of company . .. 

Particulars to be filed with the Reaistrar pursuant to section 110 
relating to a series of debentures containing, or giving bv reference to 
any other instrument, any charge to the benefit of which the debenture 
holders of the said series are entitled pari passu created by 
the 

Presented for filing by 

(1) Total amount secured by the whole series 

(2) Amount of the present issue of the series 

(3) Dates of resolutions authorising the issue of the 

series. 


(4) Dates of the covering deed (if any) by which the 

security is created or defined ; or if there is no 
such deed, the date of the first execution of any 
debenture of the series/^) 

(5) General description of the property charged 

(6) Gist of the terms or conditions or extent or opera- 

tion relating to any mortgage or charge. 

(7) Names and addresses of the trustees (if any) for the 

debenture-holders. 

(8) Amount or rate per cent, of the commission, allow- 

ance or discount (if am ). 


Signature 

Designation 

[State whether Director, Manager 
or Secretary or person authorised 
to accept service of process un- 
der Section 277 (])(d ). J 

Dated this day of 19 


{a) A description of the instrument, eg., "Trust Deed," "Mortgage," 
"Debenture," etc , as the case may be, should be given. 

Noth. — The deed, if any, or a copy thereof verified in accordance with Rule 4 
of the Indian Companies Rules, 1941 , containing the charge must be filed with 
these particulars with the Registrar within iwenty-ont days after the execution of 
such deed or, if there is no such deed, one of the debentures must be so delivered 
within twenty-one days after the execution of any debentures of the series. 
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FORM XXIII 

Registration when more than one issue of the same series. 

THE INDIAN COMPANIES ACT, 1913. 

[See Sections lid and 277-D.J 


Filing fee Rs. 3. 

Name of company 

Statement of particulars as required by section 1 10 when more than one 
issue is made of debentures in a series. 

Presented for filing by 

Particulars of an issue of debentures made by 

To be entered on the register pursuant to the proviso to section 110 of 
the Indian Companies Act, 1913. 

(1) Date of present issue .... 

(2) Amount of present issue .... 

(3) Gist of the terms or conditions or extent or opera- 

tion telating to any mortgage or charge. 

(4) Particulars as to the amount or rate per cent, of the 

commission, allowance, or discount (if any). (</) 

(5) Total amount covered bv the whole series. 

(6) Total amount of issue, including the present issue . 


Signature 

Designation 


I State whether Director, Manager or 
Secretary or person authoiised to 
accept service of process under 
Section 277 (1) (</)/] 


Dated this day of 


19 


D) The rate of interest payable under the terms of Debentures should not be 
entered. 

Noth. — S ection 110 of the Indian Companies Act, 1913, and the proviso there- 
under provide : — 

(1) For registration of particulars of the entire series (for which purpose Form 

No. XXII must be used), and 

(2) When there is more than one issue of debentures of the series, for the 

registration of the amount and date of each issue after the first (for 
which purpose this Form No. XXIII must be used). 
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FORM XXV 

Notice of appointment of a Receiver. 

THE INDIAN COMPANIES ACT, 1913. 
[ See Section 118.] 


Filing Fee Rs. 3. 

Notice pursuant to section 118 as to the appointment of a receiver. 

The Company 

Presented for filing by . 

To the Registrar of Joint Stock Companies, 

I, of.„ hereby give 

notice that : — 

*(l) I have obtained an order of thet dated 

for the appointment of Mr. of._ as 

receiver of the property of this company. 

*(2) On the day of I appointed 

Mr. of as receiver of the 

property of this company under the powers contained 
in an instrument + dated 

Signature 

Dated the day of 19 

Notes. — T his notice must be filed within 15daysofthe order or of the ap- 
pointment under the instrument. The penalty frr default is a fine not exceeding 
Rs. 50 for every day during which the default continues. 

*Of these two paragraphs strike out that which does not apply. 

flnsert name of Court making the order. 

J Describe fully the instrument under which appointment is made. 
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FORM XXVI 


Abstract of Receiver's Accounts. 

THE INDIAN COMPANIES ACT, 1913. 
[ See Section 119.] 

(No Filing Fee payable.) 


Name of Company 

Presented for filing by 


Name and address of Receiver 


Date and description of instrument under | 
which Receiver is appointed. | 

Date of taking possession 


Period covered by the abstract. 


F rom 
To 


ABSTRACT. 


Receipts. 


Payments. 


Brought forward 


| Rs. A P. 



l 

I 

I 


Brought forward 


i Rs. a. r. 

i 


Carried forward 


Carried forward 


(Signature of Receiver.) 


Dated this day of 19 . 

Note. —T he receipts and payments must severally be added up at the foot of 
each sheet, and the totals carried forward from one abstract to another without any 
intermediate balance, so that the gross totals shall represent the total amounts 
received and paid by the Receiver since the date of appointment. 
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FORM XXVI! 

Notice to be given by a Receiver on ceasing to act ** such. 

THE INDIAN COMPANIES ACT, 1913. 

( See Section 119.) 

Filing fee Rs. 3. 

Name of Company 
Presented for filing by 

To the Registrar of Joint Stock Companies, 

I, the undersigned. of . hereby give 

you notice that I ceased to act as receiver of the 

Company, Limited, on the day of 

Signature 

Dated the day of 19 . 

NoTk — This notice must be filed by the Receiver on his ceasing to act as 
such. Tlie penalty for defaults is a fine not exceeding two hundred rupees. 


FORM XXVIII 

Memorandum of satisfaction of Mortgage or charge 

THE INDIAN COMPANIES ACT, 1913. 

I See Sections 121 and 227-D.) 

Filing fee Rs. 3. 

Name of company 


Presented for filing by 

The (name of company) hereby gives notice 

that the registered charge, being mot tgage/charge/hypothecation/deben- 

ture/series of debentures, authorised by resolution, dated the 

for Rs. . of which particulars were registered with the 

Registrar of Companies on the day of 19 ., was 

satisfied on the day of 19 . 

2. The name(s) and addtess(es) of the mortgagee(s) trustee(s) for 
the debenture-holders are 

(in the case of a company incor-) 

porated in Riitisli India.] j Signature 

Designation 

(State whether Director, Manager 
or Secretary.) 

Dated this day of 19 . 

(In the case of a company established outside 
British India.) 

Signature of any one or more of the persons 
authorised under section 277 ( 1 )(c/) of the 

Indian Companies Act, 1913, or of some . _ 

other person authorised by the Company. 

Dated this day of 19 
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FORM XXIX 


Notice to dissenting shareholders. 

THK INDIAN COMPANIES ACT, 1913. 

! See Section 153-B.j 

re (a) Limited. 

Notice by (b) Limited. 

To (c) ... 

Whereas on the day of ,19 (ft) made an 

offer to all the holders of (</) shares in (a) (s*ate shortly the 

nature of the offer) 

and whereas up to the day of ,19 , being a 

date within four months of the date of making thereof such offer was 

approved by the holders of not less than three-foui ths in value of the 

(<i) shares in the said company. Now, therefore, the said (/>) 

in pursuance of the provisions of Section 153-B of the Indian 
Companies Act, 1913, hereby gives you notice that if the said (b) 
desires to acquire the (</) shares in the said (n) 

held by you. 

And further take notice that unless. upon an application made to 

the Court by you the said (c) on or before the day of 

19 , being one month from the date of this notice the Court 

thinks fit to order otherwise, the said (b) will be emit 1 ed and 

bound to acquit e the (</) shares held by you in the said {a) on 

the terms of the above mentioned offer approved by the approving 
(ci) shareholders in the said company. 

Signature for (b) 

Designation 

(State whether Director or Manager 
or Secretary. 

Dated the da> of 19 


(a) Name of transferor company. 

(b) Name of transferee company. 

(c) Name and address of dissenting shareholder. 

(</) If the offer is limited to a certain class or classes of shareholders insert 
particulars to the shares. 
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No. of Company. Filing fee Rs. 3. 

FORM XXX 

Application by an existing company for registration as a limited 

Company. 

THK INDIAN COMPANIES ACT, 1913. 

(See Sections 253, 255, 256 and 257.) 

Name of Company 

Presented for filing by 

Application by Company, for registration 

as a limited company under the Indian Companies Act, 1913. 

Company, constituted by dated 

the day of desired to register itself as a company 

limited by shat es/guaran tee under the Indian Companies Act, 

1913, by the name of Company, Limited, and, for 

that purpose, delivers die undermentioned documents for registration 
under the said Act. 

Signature 

Designation 

(State whether Director or Manager 
or Secretary.) 

Dated this day of 19 

•DOCUMENTS DELIVERED FOR REGISTRATION WITH 
THE FOREGOING APPLICATION. 

1. Copy ot the ... constituting or regulating the com- 

pany. 

2. List of the members of the company made up to the day 

of 19 

3. Statement showing the nominal capital of the company, etc. 

4. List of the directors or other managers of the Company. 

5. Copy of resolution of the company assenting to its registration 
as a limited company, and adding the word ‘‘Limited” to its name. 

6. Declaration by (a) of the company, veri- 

fying the particulars set forth in the documents above mentioned. 

(a) This Declaration to be by any two directors or other principal officers of 
the company. 

‘Documents 1, 2, 3, a and bare to be filed by an existing Joint Stock Com- 
pany, while documents 1, 3, 4, 5 and 0 are to be filed by a company other than a 
Joint Stock Company. 
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No. of Company. No filing fee, vide section 26ft. 

FORM XXXI 

Application by an existing company for registration as an 
unlimited company. 

THE INDIAN COMPANIES ACT, 1913. 

[See Sections 253. 255, 256 and 257.] 

Name of Company 

To be used in the case of existing Companies desiring to be regis- 
tered with out limited liability. 

Presented for filing by 

Application by company for registration 

as an unlimited company under the Indian Companies Act, 1913. 

company, constituted by dated the 

day of desired to register itself tinder the Indian 

Companies Act, 1913, and for the purpose delivers the under mentioned 
documents for registration under the said Act. 

Signature 

Designation 

(State whether Director or 
Manager or Secretary) 

Dated the day of 19 

DOCUMENTS DELIVERED FOR REGISTRATION WITH THE 
FOREGOING APPLICATION. 

1. Copy of the constituting or regulating the Cnmpany. 

2. List of the members of the Company made up to the day 

of 

3. Statement of the registered office of the company. 

4. List of the directors or other managers of the company. 

5. Copy of resolution of the company assenting to its Registration, 

6. Declaration bv (a) of the company verifying the paiti- 

culars set forth in the documents above mentioned. 


(a) This declaration is to be by any two directors or other principal officers 
of the company. 
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No, of Company. Filing fee Rs. 3. 

FORM XXXII 

Registration of an existing company as a limited company. 

Copy of resolutions assenting to registration with limited 

LIABILITY. 

THE INDIAN COMPANIES ACT, 1913. 

[See Sections 253, 255 and 256]. 

Name of Company .. - 

Presented for filing by 

Copy of resolutions passed at a general meeting of 

company held on the day of 19 , 

assenting to its being registered with limited liability. 

(The resolutions to be written or printed here.) 

Signature 

Designation 

(State whether Director or 
Manager or Secretary.) 

No. of Company. Filing fee Rs. 3. 

FORM XXXIII 

Registration of an existing Company. 

List of Members. 

THE INDIAN COMPANIES ACT, 1913. 

[See Section 255.1 

Name of Company 

Presented for filing by 

List of members of Limited made up to the (a) 

day of 19 






Number 

of 

Shares, 

Distinctive 
• Number 

Surname. 

Christian 

name. 

Address. 

Occupation. 

i 

i 

or 

Amount 

of 

Stock, 

held. 

of 

the 

Shares 
(if any). 








(To be signed and dated at the end.) 

Signature 

Designation 

(State whether Director or 
Manager or Secretary.) 

Dated this day of 19 . 

(a) Not more than six clear days before delivery for registration. 
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FORM XXXIV 

Registration of an existing company as a limited company. 

Statement of nominal capital, its division into shakes, the 

NUMBER OF SHAKES TAKEN ANJ) AMOUNT PAID THEREON, OK THE 
AMOUNT OF STOCK OF WHICH IT CONSISTS, ALSO OF THE NAME AND 
REGISTERED OFFICE OF THE COMPANY. 

THE INDIAN COMPANIES ACT, 1913. 

[See Sections 255 and 256.1 


Filing Fee Rs. 3. 


Name of company 

Presented for filing bv 

Amount of Nominal capital 

Number of shares into which it is divided, and amount 
of each share. 

Number of shares taken up to the dav of 

19 (a). 

Amount paid on each share 

Amount of stock of which it consists 

Name of the company ... ... Limited. 

Registered office 


If the company is intended to 
be registered as a company 

limited by guarantee 

The Resolution declaring 
the amount of the guaiau- 
tee. 


Resolved that each member undertakes 
to contribute to the assets of the Coin-, 
pany in the event of its being wound 
up while he is a member, or within 
one year afterwards, for payment of 
the debts and liabilities of the Com- 
pany contracted before he ceased to be 
a member, and of the costs and expen- 
ses of winding up, and for the adjust- 
ment of, the rights of the contributor- 
ies among themselves such amount as 
may be required not exceeding Rs 


Signature 

Designation 

(State whether Director or Manager 
or Secretary.) 


Dated the day of 19 


(<?) Not more than six clear days before delivery for registration. 
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No. of Company. Filing fee Rs. 3. 

FORM XXXV 

Registration of an existing company. 

Declaration Verifying Documents Delivered to the 
Registrar of Companies with Application for 
Registration. 

THE INDIAN COMPANIES ACT, 1913. 

| See Section 257.! 


Name of company , 

Presented for filing l>y 

We, of and of 

being two of the 

of company do solemnly and sin- 

cerely declare that the particulars set forth in the several documents 
accompanying this declaration, and marked respectively with the letters 
are true ; And we make this solemn declaration conscientiously 
believing the same to be true. 


1 )i reetors/Principal Officers. 


Note — ( 1) The declaration should be signed by two or more directors or 
other principal officers. 


(I 1 ) No affidavit is required in respect of this form. 
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FORM XXXVI 


Documents (Charter, Statutes, or Memorandum and Articles of 
the Company, or other Instrument) constituting or defining the 
constitution of the company. 


THE INDIAN COMPANIES ACT, 1913. 


[See Section 271 . \ 


Filing fee Rs. 5. 


Name of com auy . 
Presented for filing by 


The (name of company) incorporated in 

(country of origin), having a place of business in 
British India at in the Province of 


Presents for filing, pursuant to section 277 (l)(a) of the Indian 
Companies Act, 1913, the following : — 

1. ^Charter/ Statutes/Meinoranduin and Articles of association/ 

(other instrument to be specified), continuing 

or defining the constitution of the company, and duly certi- 
fied as required by the Indian Companies Rules 1941.** 

2. (If the aforesaid document is not written in the English 

language), a translation thereof, duly certified as required by 
the Indian Companies Rules, 1941.** 

Signature or Signatures of any one or more 

of the persons authorised under Section 

277 (l)(d) of the Indian Companies Act, 

1913, or of some other persons in British 

India duly authorised by the company. 

Dated this day of 19 


•Particulars of the documents required to he filed under Section 277 (1) of the 
Indian Companies Act, 1913 — 

(a) A certified copy ot the charter, statutes or memorandum and articles of 
the company, or other instrument constituting or defining the cons- 
titution of the company, and, if the instrument is not written in the 
English language, a certified translation thereof ; 

(/>) the full address of the registered or principal office of the company (see 
Form XXXVII) ; 

(c) A list of the directors and managers (if any) of the company (see Form 
XXXVIII) ; 

(i d ) The names and addresses of some one or more persons resident in 
British India authorised to accept on behalf of the company service 
of process and any notices required to be served on the company. 

N.B . — This Form accompanied by the certified documents, and bv the Forms 
XXXVII, XXXVIII, XXXIX and XIII must be filed within one month from the 
establishment of a place of business in the Province in British India. 

••Certification of documents under section 277 of the Act. 
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6 . Certification of documents under section 277 of the Act. — A copy 
of a document required to be certified under 6ub-section (l) of section 
277 of the Act shall 

(i) in the case of a Company incorporated in a country outside 
His Majesty’s dominions be 

(a) duly certified as a true copy by an official of the Govern- 
ment to whose custody the original is committed, the 
signature or seal of such official being authenticated by 
any of the British officials mentioned in section 6 of the 
Commissioners of Oaths Act, 1889 (52 and 53 Viet., c. 10), 
or in any Act amending the same, or 

(h) by a Notary of such country, the certificate of the Notary 
being authenticated by a 113' of the British officials as 
aforesaid, or 

(c) by some officer of the company before a person having 
authority to administer an oath as provided by Section 3 
of the said Oaths Act, the status of the person administer- 
ing the oath being authenticated by any of the British 
officials as aforesaid ; and 

(ii) in the case of a Company incorporated in any part of His 
Majesty’s dominions, 

(a) be duly certified as a true copy by an official of the Govern- 
ment to whose custody the original is committed, or 

(h) by a Notary Public of such place, or 

(c) on oath by an officer of the Company before a person having 
authority to administer an oath in such place. 

7. Certification of translations under section 277 or section 277 B . — 

Translations of documents required to be filed with the Registrar under 
section 277 or section 277B of the Act shall be certified as correct 
translations, 

(i) where such translation is made outside of British India, 

(a) by an official having custody of the original, or 

(b) bv a Notary Public of the country or place where the 

Company is incorporated : 

Provided that where the Company is incorporated in a country 
outside His Majesty’s dominions, the signature 01 seal of the person so 
certifying shall be authenticated by any of the British officials mentioned 
in section 6 of the Commissioner’s of Oaths Act, 1889 (52 and 53 Viet., 
c. 10), or in any Act amending the same : 

(ii) where such translation is made in British India — 

( rr) by an advocate, attorney or pleader entitled to appear 
before the High Court, or 

(b) by an affidavit of some person having, in the opinion of the 
Registrar, a competent knowledge of the language of the 
original and of English. 
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FORM XXXVII . Filing Fee Rs. 5. 

Notice of Address of the Registered or Principal Office 
of the Company. 

THK INDIAN COMPANIES ACT, 1913, 
f See Section 277.J 

Name of company 

Presented for filing by . 

Notice is hereby given, pursuant to section 277 (l) (b) of the 

Indian Companies Act, 1913, by the 

(name of company), incorporated in ... .. 

(country of Origin), having a place of business in British India at 

’ in the Province of 

that the situation of the registered or principal Office 
of the company (in the country ot origin) is : — 


Signature or Signatures of any one 
or more of the persons authorised 
under section 277 ( 1 ) (d ) of the 
Indiau Companies Act, 1913, or of j 
some other person in British India 
duly authorised by the company. j 

Dated this da>' of 19 

N.fi . — This notice must be filed within one month from the establishment 
of a place of business in the Province in Jti iti.sh India. 

FORM XXXVIII Filing fee Rs. 5. 

Lists of directors and managers required by section 277. 

THE INDIAN COMPANIES ACT, 1913. 

[See Section 277.] 

Name of company 

Return pursuant to section 277 0) bv — 

The (name of Company) incorporated in 

(country of origin) and which has a place of business 

in British India at of 

a list of its directors and managers. 

Presented tor filing by 

List of directors and managers of the* 


Name of directors ! Addresses of dii eetors Descriptions or occupations 
and managers. and managers. of directors and managers. 


j 

Signature or Signatures of any one 
or more persons authorised under 
section 277 (l) (d) of the Indian 
Companies Act, 1913, or of some 
other person in British India duly 
authorised by the Company. 

Date. 
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FORM XXXIX ^ Filing fee Rs. 5. 

Return of persons authorised to accept service under section 277* 

THE INDIAN COMPANIES ACT, 1913. 

1 ( See section 277 ) 

Name of company 

Return pursuant to section 277 (l) by— 

The (name of company) incorporated in 

(country of origin) which has a place of 

business in British India at of 

the names and addresses of some one or more persons resident in British 
India authorised to accept on behalf of the company service of process 
and any notices required to be served on the company. 

Presented for filing by . 


List of persons authorised to accept service on behalf of the company . 


Name of persons. Residential j 

1 Andresses I 

! Nationality. | 



Description or 
occupations. 



Signature or signatures of any one or more 
persons authorised under section 277 (!)(</) 
of the Indian Companies Act, 1913, or of 
some other person in British India duly 




authorised by the Company. 

Date. 

FORM XL Filing fee Rs. 5. 

Notice of alteration in Charter, etc., under section 277. 

THE INDIAN COMPANIES ACT, 1913. 

I See Section 277. j 

Name of company 

Notice of alteration in the charter, statutes, memorandum and 
articles or other instrument constituting or defining the constitution of 
the company. 

Presented for filing by 

Notice is hereby given, pursuant to section 277 (l) of the Indian Com- 
panies Act, 1913, by the (name of Company) in- 
corporated in (country of origin) 

and which has a place of business in British India at of altera- 
tion in the" . . constituting or defining the 

constitution of the company. 

Copy of alteration with copy of new deed, if one has been executed 
and translation of alteration or any deed, if not in the English language, 
must accompany this notice and be shortly referred to here. 

Signature or signatures of any one or more 
persons authorised under section 277 (1 )(</) 
of the Indian Companies Act, 1913, or of 

some other person in British India duly 

authorised by the company. 

Date. _ 

•Insert “charter", “statutes”, memorandum" or “articles’ ' or other instru- 
ment as the case may be. 

Noth.— T his notice must be filed within one month after the date on which 
particulars of the alteration could, in due course of post and if despatched with due 
diligence, have been received in British India from the place where the company 
is incorporated. 
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FORM XLI Filing fee Rs. 5. 

Notice of alteration in the address of the registered or principal 
office of the Company under section 277. 

THE INDIAN COMPANIES ACT, 1913. 

( See Section 277.) 


Name of Company 

Presented for filing by 

Notice is hereby given, pursuant to section 277 (1) of the Indian Com- 
panies Act. 1913, by the (name of company) incorporated 

in (country of origin) and which has a place 

of business in British India at of alteration in the address of 

the registered or principal office of the company (in the country of 
origin). 

Previous address. [ Present add less. Date of change. 


Signature or signatures of any one or nioie I 
persons authorised under section 277 (!)(</) I 

of the Indian Companies Act, 1913, or of [ 

some other persons in British India duly | 
authorised by the company. j 

Noth. — T his notice must be filed within one month after the date on which 
particulars of the alteration could, in due course of post, and if despatched with 
due diligence, have been received iu British India honi the place where the com- 
pany is incorporated. 

No. of Company. FORM XLI1 Filing fee Rs. 5. 

Notice of situation of the principal place of business in British 
India or of any change therein. 

THE INDIAN COMPANIES ACT, 1913. 

To [See Section 277 (1) (eV 

The REGISTRAR op JOINT STOCK COMPANIES, 

The Limited, 

incorporated in and having places of business in 

the Provinces of in British India, hereby give you 

notice, in accordance with clause (c) of sub-section (1 ) of section 277 

that the office situated at in the Province of 

shall be deemed to be the principal place of busi- 
ness of the company in British India* [instead of (in the 

case of a change of address).] 

Signature of any one or more of the persons 

authorised under section 277 (l) (</) of the 

Indian Companies Act, 1913, or of some 

other person in British India duly autho- 

rised by the company. --- 

Dated this day of 19 


•Strike off the portion within the asterisks if not necessary. 
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Filing fee Rs. 5. 

Notice of alterations of Directors or Managers. 

THE INDIAN COMPANIES ACT, 1913. 

[ See Section 277. j 

Notice of alteration in the list of Directors or Managers of the 
(name of Company). 

Presented for filing bv 

Notice is hereby given, pursuant to section 277 (l) of the Indian 
Companies Act, 1913, by the (name of company) incorporated 

in (country of origin) and which has a place of business in 

British India at of alteration in the list of directors and managers. 


XT /■ , ■ , j Addresses of 

Names of Erectors ami ! <Hl . ectors and 

managers. managers. 

Descriptions or 
occupations of 
directors and 
managers. 

Remarks as to the 
alteration. 

; j 

i 

1 



Signature or signatures of any one or more persons 

authorised under section 277 (l) (d) of the Indian 

Companies Act, 1913, or of some other person 

in British India duly authorised l>v the company 
Date. 

NoTk. — T his notice must he filed within one month after the date on which 
particulars of the alteration could, in due min se of post, and if despatched with 
due diligence, have been received in liiitish India from the place where the 
Company is incorpoiated 

FORM XLVI Filing Fee Rs. 3. 

Additional declaration before commencing business in the case 
of a banking company. 

THE INDIAN COMPANIES ACT, 1913. 

(See Section 227-1.) 


Name of Company 

Declaration that the conditions of Section 277-1 of the Act have 
been complied with. 

Presented for filing by 

We,* being the Directors and * being the 

Manager of the do solemnly and sincerely declare (l)that shares 

have been allotted to an amount sufficient to yield a sum of at least fifty 
thousand rupees as working capital and that (2) a sum of Rupees 
has actually been received b\ wav of paid up capital. 

(1) * ( 2 ) (3) 

(4) (5) 

Signatures of all the Directors, 
Signature of Manager. 

Dated this day of 19 

‘Names and addresses should be given. 

Notks. — (I) This declaration should be verified by an affidavit signed by the 
directors and the Manager of the company in the form annexed. 

(2) This form should be filed both by private and public banking companies. 
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ANNEXURE TO FORM XLVI 
(To bear a non-judicial stamp of the value of Rt. 2) 

IN THE MATTER OF THE INDIAN COMPANIES ACT, 1913, 

AND 

THE LTD. 

Affidavit verifying declaration under Section 277-1. 

We,* . being the directors, and "' 

being the Manager, of the above named company make oatb (or solemnly 
affirm) and say as follows : — 

That the declaration made by us under section 277-1 of the Indian 
Companies Act, 1913, has been marked 

That the particulars contained in the said declaration are true to 
the best of our knowledge and belief. 

(1) (2) (3) 

(4) (5) 

Signatures of all the Directors. 

Signature of Manager. 

Sworn or solemnly affirmed at 

this only of 19 

before me 

Commissioner of Oaths 

•Names and addresses should be given. 


No. of Company. FORM XLVII Filing fee Rs. 3. 

Form of monthly statement of banking company. 

THE INDIAN COMPANIES ACT, 1913. 

[See Section 277-L.j 


Name of company 

Presented for filing by 

Statement for the month of of the position of Ltd. as 

at the close of business on the following days of the Month . 

(To be filed with the Registrar of Joint Stock Companies 
within the tenth day of the next moth.) 


; 1st 

| Friday * 

2nd 

Friday * 

:5rd 

Friday * 

I 4th 

! Friday * 

6th 
| Friday 

' i ' 

i 

i 

i 

i 

I. — Demand Liabilities—, 

II. — Time Liabilities — i 

III. — Cash— J 

(a) Notes — 

(b) Rupees — 

(c) Subsidiary Coin 

1 

1 

! 

! 

1 

! 


Signature 


Designation 

Date 

(Director, Managing Director, Manager or Managing Agent.) 

•Give dates (where Friday is a holiday under the Negotiable Instruments Act. 
the preceding working day). 

{Cash must not include Balances at Bank or any item other than currency 
notes, Rupees and subsidiary coins. ' 
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Notice of alteration in the names of addresses of persons authorised 

to accept process. 

THE INDIAN COMPANIES ACT, 1913. 
f See Section 277.] 


Filing Fee Rs. 5. 


Name of company 

Notice of alteration in the names or addresses of the persons resident 
in British India authorised to accept on behalf of the company service of 
process and any notices required to be served on the company. 

Presented for filing by 

Notice is hereby given, pursuant to section 277 (l) of the Indian 
Companies Act, 1913, by the (name of Company) 

incorporated in (country of origin), and which has a 

place of business in British India at of alteration in the names 

or addresses of the persons resident in British India authorised to 
accept on behalf of the company service of process and any notices 
required to be served on the company. 


Full names of 

| Residential 

l Description or 

Alterations. 

persons* 

1 Addresses. 

; Occupation. 

Date of 
alteration. 

I 

Particulars 

of 

alteration. 


Signature or signatures of any one 
or more persons authorised under 
section 277 (1) (d) of the Indian 
Companies Act, 1913, or of some 

other person in British India duly 

authorised by the company. 

Date. 

NoTK. — T his notice must be filed within one month after the date on which 
particulars of the alteration could in due course of post, and if despatched with 
due diligence, have been received in British India from the place where the 
company is incorporated. 

*A complete list must always be given. 
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FORM XLV 


Statement of affairs under section 277. 

THE INDIAN COMPANIES ACT, 1913. 

( See section 277 ) 

Filing fee Rs. 5. 


Name of Company 

Statement in the form of a balance sheet by the 

(name of company) 

Presented for filing by 

Return pursuant to section 277 (3) (//! of the Indian Companies Act, 
1913, by 

The .... (name of Company) incorporated in 

(courtrv of origin) and which lias a place of business 

in British India at ... . .. of a statement in the 

form of a balance sheet audited by the compam’s auditors' 
and made up to day ot 


Signature or signatures of anv one or more I 
persons authorised under section 277 ( 1 )(<./> } 
of the Indian Companies Act, 1913, or of j 
some other person in Biitish India duly J 
authorised by tile Company. 

Date. 


NOTK. -Section 'J77 |M) of the Indian Companies Act, 19:.!. is as follows 

“(•!) Every company to which this section applies shall in every year file 
with the Registrar of the Piovmce in which the company lias its 
principal place of business- - 


(i) in a case where by the law foi the time being in force of the rounli \ in 
which the company is incorpoiated such company is lequiied to file 
with the public authority an annual balance sheet— three copies ot 
that balance sheet and if the balance sheet does not contain all the mini* 
illation provided for in the foim maiked II in the Third Schedule, 
such supplementary statements as shall furnish such i nfot mation ; or 


(ii) in h case where no such ptoyision is made by the law. for the time 
being in force, of the country in which the company is incorporated . — 
such a statement in the form of a balance sheet" as such company 
would if it were a company formed and legisteied under this Act. be 
required to file in accordance with proisions of this Act : 


The form of a balance sheet is ptesciibed in section i:iL> which is as follows ; — 


"( 1 ) 


Ihe balance sheet shall contain a summary of the property and 
and of the capital and liabilities of the company giving such 
culans as will disclose the geneial nature of those liabilities and 
and how the value of the fixed assets has been anived at. 


assets 
palli- 
asse ts 


( 2 ) 


The balance sheet shall be in the form marked 
or as near thereto H s circumstances admit. 


F in the Third Schedule 


‘Insert names and addresses of auditors. 
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Calcutta High Court Rules. 

General. 

Definitions . 

1. In these Rules unless the context or subject-matter otherwise 
requires — 

(/) “The Act” means the Indian Companies Act, 1913, as from 
time to time amended or modified. 

(it) “Advocate” means, in the High Court, a person entitled to 
appear and plead in the High Court in the exercise of its 
Original Jurisdiction, and includes, as regards proceed- 
ings in Chambers in the High Court, an attorney of the 
said Court, and as regards proceedings in a District Court 
any person entitled to appear and plead in such Court. 

(///) “Attorney” means, in the High Court, an attorney of the 
High Court or firm of such attorn ies, and in a District 
Court, a legal practitioner or firm of legal practitioners 
entitled to appear and plead in such Court. 

(iv) “Certified” means, in relation to a copy, certified as provided 
in section 76 of the Indian Evidence Act. 

(v) “Company” means, a company in respect of which proceed- 
ings to which these Rules' apply have been institued 
under the Act. 

(vf) “Court” means the Court having juiisdiction under the 
Act. 

(vii) “Creditor” includes a corporation and a firm of creditors in 
partnership. 

(viii) “Filed” means filed in the office of the Registrar. 

( ix) “High Court” means the High Court of Judicature at Fort 
William in Bengal in its Original Jurisdiction. 

(.r) “judge” means, in the High Court, a Judge exercising 
Original Jurisdiction, and in the District Court, the Judge 
of such Court. 

(xi) “Petition” in rules 51 to 64, both inclusive, means a petition 
to wind up a company by or under the supervision of the 
Court. 

(xit) “Registrar” means, in the High Court, the Registrar of the 
Court in its Original Jurisdiction, and in a District Court, 
the Judge or such officer of such Court as tnav be autho- 
rised to perform such duties as are by these Rules assign- 
ed to the Registrar. 

(xiii) “Sealed” means sealed with the seal of the Court. 

(xiv) ‘These Rules” or “The Rules” means the Rules in this 
Chapter and includes the prescribed forms but not the 
marginal notes to such Rules, 

Words importing the masculine gender shall include females. 

Words in the plural shall include the singular and words in the 
singular shall include the plural. 
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The word ^person” shall incude any body of persons corporate or 
unincorporate. 

Expressions referring to writing shall include printing, typing, 
lithography, photography, and other methods of representing or repro- 
ducing words in a visible form. 

2. The following shall be used as general headings in all matters 
to which these Rules apply : — 

A. -~ In proceediiigs before the Judge in Chambers or in Court : — 

In the High Court of Judicature at Fort William in Bengal, Original 

,£ivil Jurisdiction (or in the District Court of). 

In the matter of the Indian Companies Act, VII of 1913, 
and of , Limited. 

B. — In all advertisements, notices and other proceedings not before 
the Judge in Chambers or in Court : — 

In the matter of the Indian Companies Act, VII of 1913, 
and of , Limited. 

3. In the High Court all petitions shall be presented and applica- 
tions made to and proceedings taken before a Judge in Chambers, 
provided nevertheless that the Judge may adjourn any mattet so hi ought 
before * him into Court. In a District Court all petitions shall be 
presented, applications made to and proceedings taken under the 
direction of the Judge of such Court. 

In Company matteis such applications as are ordinarily dealt 
with in Chambers by the Registrai or Master, must le made to one of 
such office is. Only such applications in Chambers which can only le 
dealt with by a Judge, should be made to the Judge dealing with 
Company matters. 

4. In the High Court the Rules of the Otiginal Side of the 
High Court for the time being in force, and the general practice of the 
Court, including the , course of procedure and practice in Chambeis, 
shall apply as regards all proceedings under the Act in relation to 
companies so far as may be applicable, except and so far as by the Act 
or these Rules otherwise provided. 


5. In the High Court (and in all Courts having jurisdiction under 
this Act) shall be kept and maintained a book called ‘'the Register of 
Company Matters’* in which shall be enteied ard numbered serially all 
applications made under sections 13. 15,36,38.64,55 66A 76 79 83 
87, 104, 105A, 120, 124. 125, 137. 141 A, 153, 153A, 163B, 154, 166 W 
171 A, 173, 175, 177 A, 177B, 178A. 179. 180, 181, 182, 208B, 208C, 208E* 
209B, »09C, 209D, 209E, 209F. 209H.213, 215, 216, 218 221 230A 232 
235, 237, 241, 242, 243, 244A, 247, 249A, 277N, 280 .,,d 281 “d w 
other originating proceeding under the Act in relation to a company 
The Register of Company matters shall have the following columns 
namely : — 

Column 1— Serial Number, 

Column 2 — Name of Company. 

Column 3 — Name of Applicants. 

Column 4 - Section of the Act, and Number of Rule, if anv, under 
which application is made. 

Column 5 — Date of order. 
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6. All applications or orders made and all processes issued or 
documents filed thereafter in such proceedings shall bear the serial 
number thereof. 

7. In the High Court and Courts having jurisdiction under the 
Act, there shall be kept and maintained a book called the ‘Xedger of 
Company Matters” in which shall be entered under separate headings 
for separate companies chronologically in order of date all documents 
filed in connection with applications made to the Court under the Act. 
Every document so recorded shall be serially numbered and shall bear 
the same number which shall be endorsed thereon in red ink at the time 
when such document is recorded. 

8. Notwithstanding anything contained in these Rules, the Judge, 
before whom proceedings are taken, may enlarge or abridge the time 
for doing any act or taking any proceedings under these Rules. 

9. Where an advertisement is required for any purpose, it shall, 
unless otherwise prescribed by these Rules or directed by the Judge, be 
inserted once in Calcutta (Jazette and once in two daily newspapers, 
one in the English language and one in the vernacular circulating 
in Calcutta. 

10. The Judge may, except in t he case of an application to wind 
tip a company, in a special case dispense with any advertisement 
required by these Rules. 

11. No proceedings under the Act or the Rules shall be invali- 
dated by any formal defect or by nnv irregularity, unless the Judge 
before whom an objection is made to the proceeding is of opinion that 
substantial injustice has been caused by the defect or irregularity, and 
that the injustice cannot be remedied by an order. 

12. The forms to which reference is made in and to be used under 
these Rules are those in the Appendix and the same where applicable, 
and where they are not applicable, forms of the like character with such 
variations as circumstances may require, shall be used. Where such 
forms are applicable any costs occasioned by the use of any other or 
prolix foims shall be borne by or disallowed to the party using the 
same unless the Judge shall otherwise direct. 

13. On the hearing of an application made under these Pules, 
the Judge may at the first hearing or at any subsequent stage make 
such order or orders, and give such direction as he may think fit as to 
the proceedings and more particularly with respect to the following 
matters, namely, the giving of notice to parties who are likely to le 
affected by the application and the mode and manner in which such 
notice is to be given. 

14. Where an application is made on behalf of a company the 
verification of the petition or the affidavit as the case may le ?Tall le 
affirmed by a director or some other principal officer of the company. 
The Judge before whom the application is made may for special reasons 
grant leave for the verification to be made by any person other than 
a director or other principal officer of the company. 
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Rectification of Share Register. 

15. All applications for leave to rectify the share register must 
be made on notice to the company and in case of transfers,, of shares 
to the transferor or the transferee as the case may be. 

Reduction ok Capital 

16. An application for an order confirming the reduction of the 
share capital of a company shall be made on petition verified by affidavit. 
Such petition shall be in Form No. I. 

17. An application for an order dispensing with the addition of 
the words “and Reduced” may be made ex parte at or after the presenta- 
tion of such petition, provided the Judge may direct notice to be given 
of such application or adjourn the consideration thereof as he may 
think fit. 

18. In a case where the creditors of a company aie not entitled 
to object to the pioposed reduction it shall not be necessary to obtain 
the certificate required by Rule 29 and on the presentation of the 
petition the Judge shall fix a day for the hearing thereof and shall 
give directions as to the advertisements to be published of the presen- 
tation of the petition, so that the first or onh insertion of such notice 
shall be. made not less than fourteen da> s before the date fixed for the 
hearing. Such notice shall be in Form No. 2. 

19. In a case where the creditors are entitled to object to the 
proposed reduction application may be made ex parte by summons for 
directions as to the proceedings to be taken for setting the list of 
creditors entitled to object and for fixing the date with reference to 
which the list of such creditors is to be made out, and tile Judge may. 
either then or thereafter, give directions in respect of the matters 
mentioned in Rules 21, 23, 25 and 26. The older shall be in 
Form No. 3. 

20. Proceedings under the order shall be continued by adjourn- 
ment or if the Judge shall so direct, by further summons. 

21. In a case where the creditors are entitled to object to the 
proposed reduction the company shall, within such lime as the Judge 
shall direct, file a list containing the names and addresses of the 
creditors of the company at the date fixed under Rule 19 and stating 
the nature and amounts of the debts due to each of them respectivelv 
or in case of any debt pavable on a contingency or not ascertained or 
of any claim admissible to proof in a winding-up of the company, the 
value so far as can be justly estimated of such debt or claim. Such 
list shall be verified by the affidavit of an officer of the company 
competent to make the same. Such affidavit shall be in Form No. 4. 

22. Copies of such list, containing the names and addresses of 
the creditors and the total amount due to them, but omitting the 
amounts due to them, respectively, oi (if the Judge shall think fit) 
complete copies of such list shall be kept at the registered office of the 
company and at the office of its attorney, and any person desirous of 
inspecting the same may, at any time during the usual hours of business 
inspect and take extracts from the same on payment of the sum of 
one rupee. 
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23. The company shall, within seven days after the filing of such 
affidavit, or such further time as the Judge may allow, send to each 
creditor whose name is entered in the said list, a notice stating the 
amount of the proposed reduction of capital, and the amount or 
estimated value of the debt or claim for which such creditor is entered 
in the said list. Such notice shall be sent by prepaid letter post to 
each creditor at his last known address. Provided that where such 
address is not in British India, or is not known to the company, the 
Judge may direct notice to be given to such creditor in such manner 
as he may think fit. Such notice shall be in Form No. 5. 

24. Notice of the filing of the list of creditors shall be advertised 
by the company in such manner as t lie Judge shall direct. Such notice 
shall be in Form No. 6. 

25. A creditor entered in the said list who claims to be a creditor 
for a larger amount than that stated therein shall send his name and 
address and particulars of his debt or claim, and the name and address 
of his attorney (if any) to the attorney of the company, within the time 
stated in such notice being not moie than fourteen clays from the date 
of the notice or such further time as the Judge may allow. 

26. The company shall, within such time as the Judge shall 
direct, file an affidavit made by its attorney verifying a list containing 
the names and addresses of persons (if any) who shall have sent in 
particulars of their debts or claims in pursuance of the notices pres- 
cribed by Rule 24 and the amounts of such debts or claims. A com- 
petent officer of the company shall join in such affidavit proving the 
despatch and publications of such notices and distinguishing in such 
list which (if any) of such debts and claims are wholly, or as to any 
and what part thereof, admitted by the company, and which (if any) of 
such debts and claims aie wholly, or as to any and what part thereof, 
disputed by the company. Such affidavit shall be in Form No. 7. 

27. Where any debt or claim, the particulars of which have been 
so sent, is not admitted by the company in full, then and in every such 
case, unless the company is willing to set apart and appropriate in such 
manner as the Judge shall direct the full amount of such debt or claim 
the company shall, where the Judge thinks fit so to direct, send to the 
creditor a notice that he is required to piove such debt or claim or such 
pait thereof as is not admitted by the compny, by affidavit by a day to be 
therein named being not less than fourteen days after such notice and 
being the time appointed by the Judge for adjudicating upon such debts 
and claims. Such notice shall be sent in the manner provided by Rule 
23 and shall be in Form No. 8 and such affidavit in proof shall be in 
Form No. 9. 

28. The costs of proof of a debt or claim in pursuance of the 
notice prescribed by Rule 27 shall be in the discretion of the Judge. 

29. The result of the settlement of the list of creditors shall be 
stated in a certificate which shall be prepared by the attorney of the 
company and signed by the Judge. Such certificate shall (l) specify 
debts or claims (if any) which have been disallowed ; (2) distinguish (a) 
debts or claims the full amount of which the company is willing to set 
apart and appropriate, (b) debts or claims (if any) the amount of which 
has been fixed by inquiry and adjudication in manner provided by 
section 59 of the Act, (c) debts or claims (if any) the full amount of 
which is not admitted by the csmpauy, and of which the company is not 
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willing to set apart and appropriate the full amount or the amount of 
which has been fixed by inquiry and adjudication as aforesaid ; (3) show 
(a) which of the creditors have consented to the proposed reduction, and 
the total amount of the debts or claims the . payment of which has 
been secured in manner provided by section 59 of the Act and the person 
to or by whom the same are due or claimed. It shall not be necessary 
to show in such certificate the several amounts of the debts or claims of 
any person who has consented to the proposed reduction or the payment 
of whose debts or claims has been secured as aforesaid. 

30. After the expiration of eight days from the filing of such last 
mentioned certificate, the petition shall be set down for hearing, by 
requisition addressed to the Registrar by the attorney of the company. 

31. Notice of the day appointed for the petition to be heard shall, 
unless the Judge otherwise directs, be advertised in the same manner 
as the notice under Rule 25 so that the first or only advertisement shall 
be published not less than fourteen days before such day. Such notice 
shall be in Form No. 10. 

32. Any creditor included in the said certificate whose debts or 
claims have not, before the hearing of the petition, been discharged or 
determined or been secured in manner piovided by section 59 of the 
Act and who has not before the hearing consented to the pioposed 
reduction of capital, may appear at the hearing of the petition and 
oppose the application. A creditor intending so to appeal shall give two 
days’ notice in writing of such intention to the attorney of the company 
and in default of such notice shall not without the leave of the Judge 
be entitled to appear. The costs of the appearance of creditor shall lie 
in the discretion of the Judge. 

33. At the hearing of the petition the Judge may, if he think fit, 
give such directions as may seem proper with tefercnce to the securing, 
in manner mentioned in section 59 of the Act, the payment of the debts 
or claims of any creditors who do not consent to t he proposed reduction ; 
and the further hearing of the petition may, if the Judge think fit, be 
adjourned foi the purpose of allowing any steps to be taken with refer- 
ence to the securing in manner aforesaid the payment of such debts or 
claims. 

34. Where the judge makes ail order confirming a reduction such 
order shall give directions as to the manner in which, in what news- 
papers hud at what tMiies notice of the registration of the order and of 
such minute as is mentioned in section 51 of the Act, snail be published 
and (unless the addition of the words “and Reduced” shall have been 
dispensed with altogether or shall be dispensed with thenceforth) shall 
fix the date until which the words “and Reduced” are to be deemed part 
of the name of the company as provided in section 57 of the Act. 

, 35. Where the Judge shall think fit to require the company to 

.publish Ihe reasons for the reduction of its capital, or nnv other infor- 
mation with regard thereto, or the causes which led to such reduction 
(as provided by section 65 of the Act) the same shall be advertised in 
such newspapers, in English and in the vernecular, as the Judge shall 
think fit. 
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Meetings held under directions of the Court. 

36. Application by a shareholder for directions to call a general 
meeting of a company under the provisions of section 76 or section 79 
of the Act shall be made by petition supported by affidavit. 

37. An order made by the Court tinder section 76 or section 79 of 
the Act directing the calling of a general meeting of a company shall 
contain directions as to the time and place of the meeting and a copy of 
the said order shall be filed by the applicant with the Registrar of Joint 
Stock Companies before the meeting is held. 

Issue of sharks at a discount. 

38. Unless in any particular case the Court shall otherwise direct 
every order sanctioning the issue of shares at a discount shall be contain 
a direction that a certified copy of such order shall be delivered to the 
Registrar of Joint Stock Companies for registration within fifteen days 
of the making thereof or seven days from the date of the filing thereof 
whichever is later or within such further time as the Judge may allow 
and that no issue of shares at a discount shall he made till such copy 
has been so delivered. 

Applications by Delinquent Director ok Officer under 
Section 141(a). 

39. An application by a director or manager or other officer of 
the company for leave to act as director or to take part in the manage- 
ment of the company under section 141 A shall be made on notice to the 
company and the Advocate-General or the Public Prosecutor as the case 
may be. 

Schemes of Compromise: or Arrangement. 

40. All applications for the sanction of the Court of schemes of 
compromise and/or arrangement under section 153 of the Act shall be by 
petition verified by the petitioner or by one of the petitioners if more 
than one or if the petition is presented by a corporation by a director or 
other principal officer of the company. 

41. Upon the admission of the petition the Judge shall give direc- 
tions as to the following matters, %*iz. — 

(f) the date or dates when the scheme shall be placed before 
the creditors and/or the members as the case may be ; 

(//) the person who is to act as chairman ; 

(f ii) the time and place where the meeting (or meetings) of the 
creditors and members is to be held and the procedure to 
be followed at such meeting ; 

(iv) the notice to be given to the creditors and/or the members ; 

(v) the time within which the chairman is to submit his report 

to the Court ; 

(vf) the date when the further hearing of the petition is to take 
place. 

42. The notice to be given to the creditors and/or the members 
under Rule 41 shall be sent by povst under certificate of posting and shall 
be advertised once in a newspaper having circulation in the place where 
the registered office of the company is situate. 
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Where the company is is not the petitioner, a copy of the petition 
along with a copy of the order made under Rule 41 shall be served on 
the company at its registered office at least 14 days before the date fixed 
for the meeting. 

43. The petitioner or his attorney shall on or before the date fixed 
for the further hearing of the application cause the report to be filed. 
The petitioner or his attorney shall also not less 7 days betore the date 
fixed for the further hearing of the application make and file an affidavit 
showing that the directions given under Rule 41 have been duly com- 
plied with. 

44. A creditor and/or member shall on payment of the usual fees 
be entitled within 24 hours alter such payment to be furnished by tbe 
petitioner or his attorney with a copy of petition and the report of the 
chairman and the order made thereon and shall also be entitled upon 
payment of the prescribed fees to obtain such copies from the Court. 

45. Any creditor and/or member (or the company where the 
petition is presented by a person other than the company) who intends 
to appear on the hearing of the petition shall leave with or send by 
registered post to the petitioner or his attorney notice of such intention 
signed by him or his attorney together with a copy of the affidavit or 
affidavits, if any, which he intends to use. Such notice shall he served 
or if sent by registered post shall be posted in time to teach the peti- 
tioner not later than seven clear days befoie the date fixed for the 
further hearing of the petition. No person who has failed to comply 
with this Rule shall be allowed to appear on tbe bearing of the petiiion 
without Lbe leave of the Judge. 

46. A liv affidavit intended to be used by t lie petit ione: iti answer 
to the affidavit of affidavits served in accordance with Rule 45 shall be 
filed not less than 2 days before the healing of the petition. 

47. Where orders aie made under section 153 of the Act, Forms 
Nos. 35A and 35B set out in Appendix K shall be used with such vai ia- 
tions as the circumstances of the case may leqnire. 

Attendance and Appearance of Parties 

48. Kvery person for the time being on the list of contributories 
of the company, and every creditor who has lodged his pi oof shall be at 
liberty, at his own expense, to attend proceedings, and shall be entitled, 
upon payment of tbe costs occasioned thereby, to have notice of all such 
proceedings as he shall bv written request desiie to have notice of ; but 
if the Court shall be of opinion that the attandaiice of any such person 
lias occasioned any additional costs which ought not be borne by the 
funds of the company, it may direct that such costs or a gross sum in 
lieu thereof, shall be paid by such person ; and such person shall not 
be entitled to attend any further proceedings until he has paid such sum 
or costs. 

49. The Court may from time to time appoint am one or more of 
the creditors or contributories to xepresnt before tbe the Court, at the 
expense of the company, all or any class of the creditors or contribu- 
tories upon any question or in relation to any proceedings before the 
Court, and may remove the person or persons so appointed. If more 
than one person is appointed under this Rule to represent one class, the 
persons appointed shall employ the same attorney to represent them’. 
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50. No contributory or creditor shall be entitled to attend any 
proceedings before the Judge unless and untiDhe or an attorney oij his 
behalf has filed an appearance with the Registrar. A book to be called 
the “Appearance Book” shall be kept by the Registrar in which all such 
appearances shall be entered. Such book shall be open to the inspection 
of the Official Liquidator and his attorney. 

Winding-up : Petition. 

51. The petition shall be in the Form No. 11 or Form No. 12. 

52. The petition shall be verified by an affidavit to be made by the 
petitioner or by one of the petitioners, if more than one, or if the petition 
is presented by a corporation, by a Director, Secretary, or other principal 
officer thereof, and presented with and filed upon the admission of the 
petition : Provided that where the Judge is satisfied that the petitioner 
is unable to make such affidavit by reason of absence, illness or Other 
sufficient cause of a like nature it may, with the sanction of the Judge 
to be given at the time of the presentation of the petition, be made by 
any person duly authorised by the petitioner and competent to make the 
same. Such affidavit shall be in Form No. 13. 

53. Upon the admission of the petition the Judge shall fix a date 
for the hearing thereof and give directions as to the advertisements to 
be published and as to the persons on whom copies are to be served. 
At any time before the petition has been advertised as directed the Judge 
may alter the date so fixed for the hearing. 

54. The petition shall be adveitised fourteen clear days before 
the date fixed tor the hearing thereof as follows : Once in the Calcutta 
( razette , and once at least in an English daily newspaper and a verna- 
cular daily newspaper published in Calcutta and in the case of a petition 
to a District Court once at least in one local newspaper, if such there be, 
and by proclamation affixed to the walls of the Court. House. The 
advertisement shall be in Form No. 14. 

55. The petitioner or his attorney shall, not less than three days 
before the date fixed for the hearing, make and file an affidavit that the 
directions as to advertisements have been observed and produce for in- 
spection copies of such advertisements. In default of compliance with 
the directions as to advertisements the ‘appointment for the hearing of the 
petition shall be cancelled and the petition removed from the file. The 
Judge, if satisfied, as to the reasons for such default shall fix a fresh 
date for the heating of t lie* petition and it shall theieupon be advertised 
in accordance with Rule 54. 

56. Except where the petition is presented by the company, 
every such petition shall be served at the registered office • of 
the company and if there is no registered offce, then at the principal or 
last known principal office of the company by leaving a copy thereof and 
a copy of the order made tinder Rule 53 with any officer or servant of 
the company, or in case no officer or servant can be found at such office 
then the service shall be effected either by registered post or in such 
other manner as the Judge may direct. Where the registered office or 
the principal office or the last known principal office of the company is 
situate outside the limits of the Original Civil Jurisdiction of the Court 
a copy of the petition and a copy of the order shall be served* by regis- 
tered post at the registered office of the company or where there is no 
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registered office then at the principal or last known principal office of the 
company. If the company is at the date of the admission of the petition 
being wound up voluntarily, the petition shall also be served upon the 
liquidator, if any, appointed for the purpose of winding up the affairs of 
the company by leaving a copy of the petition and a copy of the order 
made under rule 53 with him or where he does not reside within the 
local limits of ths Ordinary Civil Jurisdiction of the Court by sending 
copies to him by registered post or in such other manner as the Judge 
may direct. The affidavit of service shall be in Forms No. 15 and 
No. 16. 

57. Every contributory or creditor of the company on payment 
of the usual fees shall be entitled within twenty-four hours after such 
payment to be furnished by the petitioner, or his attorney if any, with a 
copy of the petition, and of the affidavit in verification thereof and shall 
also be entitled upon payment of the prescribed fees to obtain such copies 
from the Court. 


Hearing ok Petition. 

58. A person who intends to appear on the hearing of the petition 
shall leave with, or send by registersd post to, the petitioner, or his 
attorney, notice of such intention signed by him or bv his attorney. 
Such notice shall be served, or, if sent by registered post, shall be posted 
in time to reach the addressee not later than two clear days before the 
day appointed for the hearing of the petition. No person who has 
failed to comply with this Rule shall be allowed to appear on the hearing 
of the petition without the leave of the Judge. Such notice shall be in 
Form No. 17. 

59. An affidavit intended to be used in opposition to or in support 
of the petition shall be filed not less than five days before the date fixed 
for the hearing thereof and notice of the filing thereof shall be given to 
the petitioner, or his attorney, on the day on which the affidavit is filed. 
If any person fails to comply with this Rule the affidavit, unless the 
Judge otherwise directs, shall not be used on the healing of the 
petition. 

60. An affidavit intended to be used in reply to an affidavit filed 
in opposition to the petition or in support ofjthe petition shall be filed not 
less than two days before the date fixed for the hearing of the petition. 
Notice of such filing shall be given forthwith to the person by whom 
the affidavit in opposition was filed or to his attorney. 

61. When a petitioner applies for leave to withdraw his petition 
or asks that it be dismissed or that the hearing thereof be adjourned or 
fails to appear in support thereof or if appearing does not apply for an 
order in terms thereof, or if for any other sufficient reason the Judge 
shall think fit so to do, the Judge may, upon such terms as he thinks 
just, substitute as petitioner any creditor or conti rbutorv who in his 
opinion would have a right to present a petition, and is desirous of pro- 
secuting the petition already admitted. 

62. An application for leave to withdraw a petition for winding- 
up which has been advertised in accordance with the provisions of Rule 
54 hereof shall not be heard at any time before the date fixed in the 
advertisement for the hearing of the petition. 
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63. Where the Judge allows a creditor or a contributory to be sub- 
stituted as petitioner in an application for the winding-up of th£ com- 
pany under Rule 61, he shall adjourn the hearing of the petition to a 
date to be fixed by him. Such creditor or contributory shall within 
seven days from the making of the order file a clean copy of the petition 
with such amendment as he desires to incorporate therein and shall also 
file an affidavit setting out the grounds upon which he supports the 
petition. The amended petition shall be treated as the petition for the 
winding-up of the company. 

64. The petitioner or his attorney shall prepare a list of the names 
and addresses of the persons who have given notice of their intention to 
appear on on the hearing of the petition and of their respective attorneys. 
On the day appointed for the hearing of the petition a copy of the list or 
if no notice of intention to appear has been given, a statement in writing 
to that effect shall be submitted by the petitioner or liis attorney to the 
Court, prior to the hearing of the petition. 

Winding-up Order and Summons for Directions. 

65. When an order for the winding-up of a company by or under 
the supervision of the Couit has been made the petitioner or bis attorney 
shall forthwith send to the Registrar of Companies a notice in Form No. 
18. The Registrar shall by letter forthwith send notice of the order to 
the Official Receiver except where a person other than the Official 
Receiver has been appointed to act as liquidator. 

66. At the time of making the winding-up order, or at any time 
thereafter, the Judge may (l) appoint an Official Liquidator either tem- 
porarily or permanently and fix his remuneration, (2) sanction the 
appointment by the Official Liquidator of an attorney to assist the 
Official Liquidator in the performance of his duties, (3) give directions 
as to a (« ) the advertiesments to be published and the persons, if any, on 
whom the order shall be served as also the mode of such service, (b) the 
persons to whom notice shall be given of the further porceedings, (c) the 
persons on whom the summons for directions hereinafter prescribed 
shall be served and the mode of such service. The order shall be in 
Form No. 19 or No. 20. 

67. If the company is not the petitioner or does not appear at the 
hearing the order shall be served upon the company. 

68. In default of any directions as to advertisements the order 
shall within fourteen days after ihe order shall have been sealed be 
advertised by the petitioner, or the substituted petitioner as the case 
may be, once in the ( iazctte of India and once in the Calcutta Gazette 
and shall be served upon such person and in such manner as the Judge 
may' direct. The form of advertisement shall be in Form No. 21. 

69. Within fourteen days, or such less time as the Judge may 
direct, after the order shall have been sealed, a summons for directions 
shall be taken out by the Official Liquidator, if appointed otherwise by 
the petitioner, or by any other person directed as aforesaid. Upon the 
hearing of such summons directions shall be given by the Judge in res- 
pect of such matters as he shall deem necessary or expedient including 
any of the matters following : — (a) for the appointment of an Official 
Liquidator (if not already appointed or if appointed temporarily), (6) 
delegation under section 246 of the Act of the powers of the Court, (c) 
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for the proof of debts, (d) settlement of the list of contributories, (<d 
powers of the Official liquidator in respect of matters specified in 
section 179 of the Act. The further proceedings under the order 
shall be continued by adjournment of such summons, and save as other- 
wise provided by these Rules all applications by an Official Liquidator, 
creditor or contributor}", shall be made bv restoration of such summons 
supported by affidavit : Provided that the Judge may direct the service 
or re-service of such summons or of a further summons on any 
person. 

70. All applications by an Official Liquidator shall be made on 
notice to such persons as may be affected by the order sought for and to 
such persons as the Court may direct. 

71. Any person intending to use any affidavit in any proceeding 
taken in the winding-tip after the making of the order shall file the same 
and unless the Judge otherwise directs or unless otherwise requited by 
these Rules, shall serve a copy thereof on t lie Official Liquidator, or if 
there shall be no Official Liquidator, on the petitioner or his attorney, 
not less than two clear days before the hearing of any application or 
proceeding upon which it is intended to be used. 

Provisional Appointment of an Official Liquidator. 

72. The Judge may, upon the application of the petitioner or of a 
creditor or contributor}" made on petition and upon proof by affidavit or 
otherwise, of sufficient grounds for making the appointment, provision- 
ally appoint an Official Liquidator (in these Rules called a Provisional 
Liquidator) upon such terms, as to security, if any, and otherwise as he 
may think fit. An application for the appointment of a Ptovisional 
Liquidator shall except where the application is made by the company, 
be made oil notice to the company. The Judge may, in special cases, for 
reasons to be recorded in writing, dispense with tiie notice. 

73. The order appoiniing a Provisional Liquidator shall state the 
nature and description of any property of which possession is ordered 
to be taken and the duties of the Provisional Liquidator. Such order 
shall be in Form No. 22. 

74. Upon the appointment of a Provisional Liquidator or at any 
time thereafter, the Judge may give such directions and make such order 
as he thinks fit as to the remuneration of the Provisional Liquidator 
and the payment thereof and the payment of all cosis, charges and 
expenses properly to be incurred by him. 

75. The Rules contained in this chapter relating to Official Liqui- 
dators shall, so tar as the same aie applicable and subject to any direc- 
tions of the Judge or Court in each case, apply to Provisional Liqui- 
dators. 


Appointment and Duties of Official Liquidator. 

76. An application to appoint an Official Liquidator shall be made 
on notice to the company except where the application is made by the 
company and to such other persons on behalf of the creditors and contri- 
butories as the Judge may direct. Notice of the said application shall 
also be advertised if the Judge so directs once in a newspaper having 
circulation in the place where the registered office is situate. 



CALCUTTA HIGH COURT RtTtES 


247 


77. Where the Judge directs notice of an application to be adver- 
tised under Rule 76, the advertisement shall be in Form No 23 and shall 
be published so that the first advertisement shall appear not less than 
seven days before the time so fixed. 

78. Creditors or contributories may, on the date fixed for such 
appointment, nominate any person or persons for appointment as 
Official Liquidator, and every nomination shall be in writings signed by 
the nominator and nominee and contain an undertaking by the nominee 
that he will furnish such security as the Judge may order. Nominations 
shall be in Form No. 24. 

79. Where an Official Liquidator is appointed subject to his 
furnishing security to the satisfaction of the Registrar or the District 
Judge, as the case may be, no copy of the order shall issue (except for 
purposes of appeal and except where the Court otherwise directs) until 
such security has been furnished and certified as hereinafter provided. 
A certified copy of the order appointing an Official Liquidator, w’hether 
with or without security, shall be filed by him w r ith the Registrar of 
Joint Stock Companies within a fortnight of the order being made or 
within ten days of the security being furnished, where security has been 
directed. 

80. Every Official Liquidator, directed to furnish security, shall 
do so by depositing Government securities or by entering into a bond 
with one or more sufficient suieties within such times as the Judge may 
direct. Such bond shall be in Form No. 27 or Form No. 28 and the 
affidavit by such sureties shall be in Form No. 29. 

81. Where security is furnished by a Liquidator in accordance 
with Rule 80, a certificate shall be issued by the Registrar or the District 
Judge, as the case may be, certifying that the security has been duly 
furnished. Such certificate shall be in Form No. 30. 

82. If a Provisional Liquidator or Official Liquidator fails to furnish 
the required security within the time ordered or within any extension 
thereof, the Judge may rescind the order of appointment, and make such 
other appointment and older as to costs as he considers fit and 
proper. 

83. If a provisional Liquidator or Official Liquidator fails to 
maintain the security order to be furnished the Judge may remove him 
and make such other appointment and such order as to costs as he may 
think fit. 

84. If it shall appear at any time that the security furnished by 
the Provisional Liquidator or Official Liquidator is inadequate or 
excessive the Judge may upon the application of the Provisional Liqui- 
dator or Official Liquidator or of a creditor or contributory order that 
the security be inn eased or reduced in amount. 

85. An order made for the appointment of an Official Liquidator 
shall be in Form No. 25. 

86. The appointment of an Official Liquidator shall be adver- 
tised by such Liquidator in such manner as the Judge may direct imme- 
diately after the order has been filed. Such advertisement shall be in 
Form No. 26. 

87. Every Official Liquidator shall at such time as may be direc- 
ted by the Court but not less than twice in each year during his tenure 
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of office file in Court an account of his receipts ,and payments, as such 
liquidator. The account shall be in duplicate and shall be verified by 
affidavit. The accounts and affidavit shall be in Forms Nos. 33 
and 34. 

88. Upon the accounts being filed in a Court the Registrar or the 
District Judge, as the case may be, shall cause the accounts to be audited. 
For the purposes of such audit, the liquidator shall produce before the 
auditor all vouchers, books, and accounts which may be required by the 
auditor in support of the said account and shall furnish such informa- 
tion as the auditor may require. After the accounts have been audited, 
one copy thereof shall be filed in the Court and the duplicate shall be 
sent by the Registrar or the District Judge, as the case may be, to the 
Registrar of Joint Stock Companies to be kept with his records. Notice 
of such audit shall be given to such persons as the Court may 
direct. 

89. Whenever an Official Liquidator shall submit his accounts to 
be passed, and also at other times whenever the Judge may so direct, 
the Official Liquidator shall satisfy the Judge by affidavit or otherwise, 
as the Judge may direct, that his sureties are living, and resident in 
British India and have not been adjudged insolvent, or in the case of a 
corporation, that such surety is carrying on business in Biitish India, 
and in default thereof lie may be directed to furnish fresh security. 

90. An Official Liquidator, except by leave of the Judge, shall not 
directly or indirectly, by himself or by any pat titer, cleik, agent, servant 
or otherwise, enter into any transaction of any nature whatsoever with 
the eompanv or himself as such Liquidator. 

9L Any transaction had in breach of the provisions of Rule 90 
may be set aside by the Judge on the application of any creditor or 
contributory or of his own motion. The Judge. may forthwith remove 
an Official Liquidator acting in breach of Rule 90 and may make such 
order as to costs as he shall think fit. 

92. In auy case in which the leave of Judge is given under Rule 
90, all costs of obtaining such leave shall be borne by the person in 
whose interest such leave is obtained, and shall not be payable out of 
the company’s assets. 

BANKING ACCOUNT ANI) INVBSTMKNT BY OFFICIAL LIQUIDATOR. 

93. Upon a winding up order being made, the Official Liquidator 
shall as soon as may be after his appointment open mi account in the 
name of “the Official Liquidator of the Company in liquidation’' with 
a scheduled Bank as defined in clause (e) of section 2 of the Reserve 
Bank of India Act, 1934, or with such other bank as the Court mav 
select on an application made by him for the purpose under the proviso 
to section 244A. All moneys received in the course of the winding up 
shall be paid into such account immediately after the receipt thereof. 

94. No money shall be paid out of the aforesaid bank except 
upon cheques or orders signed by the Official Liquidator and counter- 
signed by the Registrar or, where the winding up is bv a District 
Court, by the District Judge or such other person as he mav nominate 
for the purpose, provided that the Court mav in special cases dispense 
with such countersignature. 

95. All bills, hundis, notes and other securities of a like nature 
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payable to the company or to the Official Liquidator thereof shall as 
soon as they shall come to the hands of such liquidator be deposited 
by him with such batik for the purpose of b^ing presented for acceptance 
and payment or for payment only as the case may be. 

96. No bills, hundis , notes or other securities deposited as afore- 
said shall be delivered out save upon a request signed by the Official 
Liquidator and countersigned by the Registrar or the District Judge or 
the officer nominated by the District Judges as the case may be. 

97* All or any part of the money for the time being standing 
to the credit of the account of the Official Liquidator at the bank and 
not immediately required for the purposes of winding-up, may be 
invested in the purchase of securities issued by the Government of 
India in the name of the Official Liquidator. All such investments shall 
be made by the bank, upon a request signed by the Official Liquidator ; 
such request shall be in Form No. 32. Such securities shall be retained 
by the bank in the name and on behalf of the Official Liquidator, and 
shall not afterwards be sold or transferred or otherwise dealt with, 
except upon a direction for that purpose signed by the Official Liqui- 
dator and countersigned by the Registrar or where the winding up is 
by a District Court, bv the District Judge or such other person as he 
may nominate for the purpose. 

98. All dividends and interest to accrue due from any such 
securities shall from time to time be received by the bank (for which 
pUTpose the Official Liquidator may execute such power or powers of 
attorney as may be necessary) and placed to the credit of the account 
of such Official Liquidator. 

99. The sanction of the Judge under section 179(/) of the Act 
shall be endorsed on any bill of exchange, hundi or promissory note 
and signed by the Registrar. 

HOOKS OK ACCOUNT ANI) RECORDS OF OFFICIAL LIQUIDATOR. 

100. The Official Liquidator shall forthwith upon his appoint- 
ment provide and keep ptoper books of account for the purpose of 
showing the receipts and payments of the company in its liquidation 
and of all such transactions and matters as may be necessary to furnish 
a correct record of his administration of the affairs of the company. 
In particular, he shall keep (a) a cash book, in which shall be entered 
from day to day all receipts and payments, (h) a ledger, which shall 
include individual accounts of t he contributories, in which every 
contributory shall be debited with the amount payable by him in respect 
of any call, and (c) a book to be called the “Record Book” in which 
shall he recorded all minutes, all proceedings had. and resolutions 
passed at any meeting of creditors or contributories and all such 
matters other than matters of account as may be necessary to furnish a 
correct record of his administration of the affairs of the company. 

101. Where the Liquidator is authorised to carry on business of 
the company, he shall keep separate books of accounts in respect of 
such business. 


102. A creditor or a contributory shall be entitled to obtain from 
the Court or from the Registrar of Joint Stock Companies a copy of 
any account filed by the Liquidator upon payment of the prescribed fees. 
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Statement of Affairs. 

103. Any person who under section 177A of the Act has been 
required by the Official Liquidator to submit and verify a statement as 
to the affairs of the company shall be furnished by him with such forms 
and instructions as he may in his discretion consider necessary. The 
statement shall be made out in duplicate and shall be submitted to the 
Official Liquidator within the time prescribed by the section or within 
such extended time as the Official Liquidator or the Judge may, for 
special reasons, appoint. One copy shall be verified by an affidavit. 
The Official Liquidator shall cause the varified statement of affairs to 
be filed in the Court and shall retain the duplicate thereof for his 
records. 

104. The Official Liquidator may from time to time, whether 
before or after the submission of the statement, hold personal interviews 
with persons required to submit the statement for the purpose of 
investigating the company’ affairs and it shall be the duty of every such 
person to attend on the Official Liquidator at such time and place as 
the Official Liquidator may appoint and give the Official Liquidator all 
information that he may require and answer all suchquestions as may 
be put to him by the Official Liquidator. 

105. An>’ person making or concur! ing in the making of a state- 
ment in the affidavit as required by section 177-A shall be allowed and 
shall be paid by the Official Liquidator out of the assets of the company 
such costs and expenses incurred in or about the preparation and mak- 
ing of the statement and affidavit as the Official Liquidator may 
consider reasonable or as the Judge may on application by such person 
direct. 

106. Where any person required to submit a statement under 
section 177-A requires any extension ot time, lie shall apply, in the first 
instance, to the Official Liquidatoi who may, if he thinks fit, give a 
written certificate extending the time and this certifieate shall be filed 
with the proceedings in the winding up. 

107. Where the Official Liquidator refuses to grant an extension 
of time for submitting the statement ot affairs, the person required to 
submit the statement may on notice to the Official Liquidator apply to 
the Judge. 

108. Any application t fj dispense with the requirements of section 
177-A shall be supported by a report of the Official Liquidator showing 
the special circumstances which in his opinion render such a couise 
desirable. Where the Judge makes an order dispensing with the 
requirements of the section, he may give such consequential diiections 
as he thinks fit. 


Report of Official Liquidator. 

109. The Official Liquidator shall, as soon as practicable after 
receipt of the statement, to be submitted under section 177-A, and not 
later than four or with the leave of the Court six months from the date 
of the order and in a case where the Court orders that no statement 
shall be submitted as soon as practicable prepare and file in the Court a 
report in accordance with the provisions of section 177-B. 

110. The Official Liquidator may if he thinks fit make from time 
to time further reports to the Court stating the manner in which the 
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company was formed and whether in his opinion any fraud has been 
committed by any person in its promotion or in its formation or by any 
director or other officer of the company hi relation to the company 
since the formation thereof and any other matters which in his opinion 
it is desirable to bring to the notice of the Court. 

111. Where a further report is made by the Official Liquidator in 
accordance with Rule 1 10, the Judge shall fix a date when the said 
report shall be considered, and shall on the date so fixed give such 
directions to the Official Liquidator, as he shall think fit in relation 
thereto. The Official Liquidator shall personally or by advocate or 
attorue 3 r attend the consideration of the report and give the Court any 
further information or explanation with reference to the matters stated 
in the report which the Court may require. 

Committee of Inspection. 

112. As soon as possible after the meeting of the creditors and 
contributories held in accordance with section 178- A, the Official Liqui- 
dator shall report the result of such meeting to the Court. 

113. Where there is a difference between the determinations of 
the meetings of the creditors and conti ibutories, the Judge shall on the 
application of the Official Liquidatoi fix a time and place for consider- 
ation of the resolutions and determinations and make such order as 
may be necessary. In any other case, the Judge may on the application 
of the Liquidator forthwith make am appointment necessaiy for giving 
effect to such resolutions oi determinations. 

114. When the time and place has been fixed for the consideration 
of the resolutions and determinations of the meetings, such time and 
place shall be advertised by the Liquidator in such manner as the Judge 
m a y direct. 

115. On the date fixed in accordance with Rule 113, the Judge 
shall hear the Liquidator and any creditor or contributory who may 
appear on the application. 

116. Jf an Official Liquidator appointed by the Court shall die or 
resign or be removed, another Official Liquidator may be appointed in 
his place in the same manner as in the first appointment. 

117. An Official Liquidator who desires to resign his office shall 
apply to the Judge by petition for permission, and thereupon the Judge 
shall determine whether or not the resignation shall be accepted, or 
may give such directions and make such order as he shall deem 
expedient. 

118. If an Official Liquidator be adjudged insolvent the Judge 
shall, upon the application of any creditor or contributor v, remove such 
Liquidator. 

119. Upon an Official Liquidator being permitted to resign or 

being removed from his office, he shall deliver to his successor or to 
such person as the Judge may* dir^qt, the prope rty and assets of the 
company in his hands and all books'%|pf' other books, 

documents, papers and accounts up his poflipffim relating to the 
Company. ; 

120. The Judge may, at any time during the progress of the 
liquidation, on the application of the Official Liquidator, give directions 
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as to the disposal of such of the books, papers and documents of the 
company or of the Official Liquidator as are no longer required for the 
purpose of the Liquidation. 

Remuneration of Official Liquidator. 

121. The Official Liquidator shall be allowed, in his accounts or 
otherwise paid, such remuneration as the Judge may direct, and such 
remuneration may be fixed either at the time of his appointment, or 
thereafter and may be altered. Such remuneration may be fixed or 
altered, to cover or exclude the employment of assistants or clerks, 
office rent and incidental expenses. No money shall he appropriated to 
such remuneration, save upon the passing of an account, or upon an 
application by the Official Liquidator for that pin pose on notice to such 
persons (if any) and supported by such evidence as the Judge may 
direct ; provided nevertheless that the Judge mav from time to time 
allow an Official Liquidator to appropriate such sum as he may think 
fit on account of remuneration to be thereafter fixed. 

122. An Official Liquidator shall not accept or agree to accept 
from any person any gift, remuneration or benefit whatever nor shall 
he without the sanction of the Judge give up or agiee to give up any 
part of such remuneration to any person. 

Debts, Claims and Proofs. 

123. For the purpose of ascertaining the debts due by and claims 
against the company and of requiring debts and claims to be pioved an 
advertisement shall be published by the Official Liquidator in such 
manner as the Judge shall direct. Such advertisement shall be in 
Form No. 36. Unless otheiwise oidered by the Judge the date fixed 
in the advertisement shall not be less than 14 da vs from the date of the 
publication thereof. 

124. In a winding up by the Court, even creditor shall subject 
as hereinafter provided prove his debt unless the Judge in any paiti- 
cular case shall give dilections that any creditor oi class of cieditoi s 
shall be admitted without proof. 

125. A debt may be proved in any winding up bv delivering or 
sending through the post an affidavit. The affidavit tna> be made by 
the creditor himself or by some person authorised bv or on his behalf. 
If made by a person so authorised, it shall state his authority and means 
of knowledge. 

126. The affidavit proving a debt shall contain or refer to a 
statement of account showing the particulars of the debt and shall 
specify the vouchers, if any, by which t he same can be substantiated. 
The Liquidator to whom the proof is sent may at an> time call for the 
production of the vouchers. 

127. An affidavit proving a debt shall state whether a creditor 
is or is not a secured creditor Where a creditor seeks to prove in 
respect of a bill of exchange, promissory note or any other negotiable 
instrument or securi^^^^lilyyj^n e on which the company is liable, 
such bill of excha^^^Hp^fci^^Vent or security must be produced 
to the Liquidatoi^MKe k marM® hy him before the proof is admitted, 
such affidavit shall be in Form l|o. 38. 

128. No creditor need attend upon the investigation, nor prove 
bis debt or claim unless required to do so by notice from t he Official 
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Liquidator, to be given by prepaid letter post at the last known address 
of the creditor. Such notice shall be in Form No. 37. 

129. A creditor so required to prove his debt or claim shall do 
so by affidavit to be sent by him to the Official Liquidator by registered 
letter post and if not made by the creditor himself such affidavit shall 
state the authority and means of knowledge of the deponent. Such 
affidavit shall contain particulars of any security held sufficient to 
identify the same and shall be in Form No. 38. 

130. The Official Liquidator may at any time call for the produc- 
tion of the securities or vouchers specified in the affidavit referred to 
in Rule 129 and in default of such production may reject the proof. 

131. The Official Liquidator shall within twenty-eight days after 
receiving a proof either admit or reject it wholly or in part and shall 
thereupon inform those cieditors whose claim he wholly admits of his 
decision in respect of such claims. If he i ejects the proof he shall 
state in writing to the cieditor the grounds of the rejection. 

132. When the Official Liquidator has completed his investiga- 
tion of all debts and claims he shall file a list thereof in Court supported 
bv affidavit and obtain an appontment from the Judge to settle the same, 
and shall give not less than tour days’ notice of such appointment to 
every person included in such list except those whose claims he wholly 
admits stat ing that his debt or claim has been i ejected in whole or in 
part as the case may be and tequir ing him to prove as much of it as 
has been rejected before the Judge. Such affidavit and notice shall be 
in Form No. 39 and Form No. 40, respectively. 

133. Upon the date appointed for settlement of the list of 
creditors or any adjourned dale the Judge shall adjudicate thereon. 

134. Such creditors as prove their debts or claims shall, unless 
the Judge shall otherwise direct, bear the costs of such proof. 

135. The settlement of the list of debts and claims shall be re- 
corded in a certificate signed by the Judge in For m No. 41. 

13(S. If the Official Liquidator is of opinion that a proof has been 
improperly admitted he may apply, on notice to the creditor who made 
the proof, to expunge the proof or i educe its amounts. 

137. If the Official Liquidator declines to interfere in the matter 
a creditor or contributory may appl> to the Judge to expunge or 
reduce, a proof. 

Coi.i.kction and Distribution of Asskts. 

138. Tlie duties imposed on the Court by section 184 (/) of the 
Act in a winding up by the Court, with regard to the collection of the 
assets of the company, and the application of the assets in discharge 
of the company's liabilities, shall be discharged by the Official 
Liquidator as an officer of the Court subject to the control of the Judge. 

139. For the purpose of the^fc^i arge h ^the Official Liquidator 
of such duties the Official LiquidatflHM4^Vfl^|fe* r P<)se of acquiring 
or retaining possession of the propeOfcof the^JPPnry, be in the same 
possession as if he were a Receiver of/property appointed bv the Court, 
and the Judge may, on his application, enforce such acquisition or 
retention accordingly. 



CALCUTTA HIGH COURT RUtKS 


“S54 


List of Contributories. 

140. The Official Liquidator shall with all convenient speed 
after his appointment, prepare a list of the contributories of the company 
and shall, subject to any order made upon the hearing of the summons 
for directions, appoint a time and place for the preliminary settlement 
of such list. The Official Liquidator shall, so far as is practicable, state 
therein the respective address of and the number of shares or extent 
of interest to be attributed to each contributory, and shall distinguish 
the several classes of contributories. As regards representative contri- 
butories the Official Liquidator shall observe the requirements of 
section 184 (2) of the Act. 

141. The Official Liquidator shall give notice in writing of the 
time and place appointed for the preliminary settlement of the list of 
contributories to every person included in the list, and shall state in 
the notice to each person in what character and for what number of 
shares or interest such person is included in t lie list. Such notice shall 
be in Form No. 42. 

142. On the day appointed for the preliminary settlement of the 
list of the contributories the Official Liquidator shall hear any persons 
who has any objection to prefer with reference to his inclusion or to 
the extent thereof in the said list, and after such hearing the Official 
Liquidator shall complete the preliminary settlement of the list and 
file the same. Such list shall be in Form No. 43. 

143. Upon the list of contributories being filed the Official 
Liquidator shall obtain an appointment from the Judge to settle the 
same, and shall give notice in writing of such appointment to every 
person included in such list, stating in what character and for what 
number of shares or interest such person is included in such list and 
by such notice shall inform such person that any application for the 
removal of his name from the list, or for any other variation of the 
list, should be made on such appointed day. Unless the Judge other- 
wise directs no application to vary the list as filed shall be entertained 
unless made on the day so appointed. Any application for such purpose 
made on any day other than the day so appointed shall be made by 
summons to be served on the Official Liquidator at least four clear days 
before the returnable date of such summons and unless good cause be 
shown that such application could not have been made on the appointed 
day, all costs of and incidental to such application shall be payable by 
the applicant. The notice prescribed by this Rule shall be in 
Form No. 44. 

144. Upon the settlement of the list by the Judge the same shall 
be endorsed and signed by the Judge. Such endorsement shall be in 
Form No. 45. 

145. The Official Liquidator mav at any time apply to the Judge 
to vary the list of contributories. Upon such application the Judge 
shall give such directions as to notice and otherwise and make such 
orders as may be necessary. 

146. The ad^M^Af^^utory as started in such list shall, 

unless otherwise dflHHPby the.wdge, be his address for service tinder 
these Rules. ( ^ 

Caixs. 

147. Where the Official Liquidator desires to make any call on a 
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contributory or contributories for any purpose authorised by the Act, 
he shall in the first instance summon a meeting of the Committee of 
Inspection, if any, for the purpose of obtaining their sanction to the 
intended call. The notice of such meeting shall be sent to each member 
of the Committee of Inspection and shall contain a statement of the 
proposed amount of the call and the purpose for which it is needed. 
The sanction of the Committee of Inspection shall be given by a resolu- 
tion and shall be passed by a majority of the members. Where there 
is no Committee of Inspection, the Liquidator shall not make a call 
without obtaining the leave of the Court. 

148. Where there is no Committee of Inspection of where the 
Official Liquidator does not agiee with the decision of the Committee 
of Inspection, he may apply to the Court for leave to make a call and 
the Court shall on such application make such orders as it thinks fit. 
If on the hearing of such an application, the Court directs that the 
Official Liquidator may have leave to make a call, the subsequent 
proceedings shall be in accordance with the i rovisions of Rule 151 
hereof. 

149. An application by the Official Liquidator for leave to make a 
call on contributories of the company or any of them shall be made by 
petition. Such petition shall be in Form No. 46. 

150. Upon such application, the Judge, if he admits the petition, 
shall fix a date for the hearing theieof, and notice of such appointed 
date shall be given by advei tisement or olhei wise as the Judge may 
direct. No contributory shall be sened with individual notice unless 
the Judge shall so direct and every notice and advertisement to be 
served, given or published under this Rule shall be served or published 
at least 14 days before the date so appointed. Such notice shall be in 
Form No. 47. 

151. When any order authorising a call has been made a copy 
thereof shall forthwith be served by registeied post, or as the Judge may 
direct, upon each of the contributories liable to pay such call, together 
with a notice by the Official Liquidatoi making such call and specifying 
the amount due from such contributory in respect of such call. Such 
order and notice shall be in Form No. 48 and Form No. 49, respectively. 
At t lie time of making an order authorising the call, the Judge shall 
give directions as to the time within which such calls shall te paid 
and shall indicate whether the payment shall be made to the Official 
Liquidatoi or to the bank where the Liquidatoi has his account. 

152. The payment of the amount due from each contributory 
may be enforced by order of the Judge to be made on summons by the 
Liquidator, supported by an affidavit. Such summons, affidavit, and 
order shall be Forms Nos. 50, 51 and 52, respectively. The affidavit of 
of service of the order shall be in Form No. £3. 

COMPKOMJSK OF CLAIMS BY COMPANY. 

153. No claim by the company against any person shall be 
compromised or abandoned by the Official Liquidator without the 
sanction of the Judge upon notice to such person or persons if any, as 
the Judge shall direct. 

154. Every application for sanction to a compromise or arrange- 
ment with any person indebted to tbe company shall be supported by 
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the affidavit of the Official Liquidator stating that he is satisfied for 
reasons stated in such affidavit that the proposed compromise or arrange- 
ment will be beneficial to the company. 

Appeals against the Decision of the Liquidator. 

155. If a cieditor or contributory is dissatisfied with the decision 
of the Liquidator on any matter, the Judge may on the application of 
the creditor or contributory reverse or vary the decision. 

Application under Section 183 i5). 

156. An application under section 183 (5) of the Act shall be made 
by petition supported by the affidavit of the applicant on notice to the 
Official Liquidator and shall be made within twenty-one days from the 
date of the act or decision complained of, 

Proceedings under Sections 215 & 216. 

157. (a) An appeal under section 215 shall be by petition verified 
by affidavit and shall be on notice to the Liquidator. 

(b) An application under section 216 of the Act shall be by 
petition verified by affidavit. Notice of the application shall be given 
to such person or persons as the Court shall diiect. 

Sales of Property. 

158. No property belonging to a company which is being wound 
up by the Court shall be sold by the Liquidator without the sanction of 
the Court. Where a sale is sanctioned by the Court, the sale shall be 
held by the Liquidator or if the Judge shall so direct by an agent or 
auctioneer appointed by him for such purpose. All sales shall, unless 
the Judge otherwise directs, be made by public auction. 

159. In sales of movable pioperty, unless the Judge otherwise 
directs, the conditions or contract of sale shall be the same as those in 
force in sales under decrees or orders of the Court. Where for special 
reasons the Liquidator is of opinion that a special contract is necessary, 
he shall apply to the Registrar or the District Judge, as the case may be, 
to settle the terms. 

160. The purchase money in sales held in accordance with Rule 
156 shall be paid in such manner as the Judge may direct and in the 
absence of any directions shall be paid by the respective purchasers to 
the Official Liquidator or to his credit at the bank \Vheie he has his 
account. 

Dividends. 

161. No dividend shall be declared by the Official Liquidator 
without the sanction of the Judge. 

162. Not less than two months before applying to Court for leave 
to declare a dividend, the Official Liquidator shall give notice of his 
intention to do so to such of the creditors mentioned in the statement of 
affairs as have not proved their debt. Such notice shall specify the 
latest date up to which proofs must be lodged which shall not be less 
than 14 days from the date of such notice. 

163. Where any proof is lodged pursuant to such notice, the 
Official Liquidator shall in relation to the admission or rejection thereof 
act in accordance with Rule 131. The Official Liquidator shall apply, 
if necessary, to vary the list of creditors settled by the Court. 
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164. Not less than one month's notice shall be given by the 
Official Liquidator of his intention to declare and pay a dividend. 
Such notice shall be given by advertisement (unless the Judge other- 
wise directs) and by sending by prepaid letter post a notice to every 
person whose name appears in the list of creditors as certified. Such 
notices shall be in Form No. 59 and Form No. 60. 

165. Dividends may, at the request and risk of the person to 
whom they are payable, be transmitted to him by post. 

166. A person to whom dividends are payable may lodge with the 
Official Liquidator an authority in writing to pay such dividends to 
another person named therein. Such authority shall be in Form No. 61. 

167* Every order by which the Official Liquidator in a winding- 
up by the Court is authorised to make a return to contributories of the 
company shall, unless the Judge shall otherwise direct, contain or have 
appended thereto a schedule or list (which the Official Liquidator shall 
prepare) setting out in tabular form the names and addresses of the 
persons to whom the return is to be made and the amount of money 
payable to each person and particulars of the transfers of shares (if any) 
which have been made or the variations in the list of contributories 
which have arisen since the date of settlement of the list of contribu- 
tories. The schedule or list shall be in Form No. 62, and notice of the 
return shall be given to each contributory in Form No. 63. 

General Meeting of Creditors and Contributories. 

168. All general meetings of creditors or contributories shall, 
unless the Judge otherwise directs, be convened and held in the manner 
hereinafter provided. 

169. The Official Liquidator shall summon a meeting by giving 
not less than seven days' notice of the time and place thereof in two 
daily newspapers published in Calcutta and shall, not less than seven 
days before the da}’ fixed for the meeting, send notice thereof by pre- 
paid letter post to every person appearing to him to be entitled to be 
present thereat. Such notice shall be in Form No. 54. 

170. In the case of a meeting convened by direction of the Judge 
the Offcial Liquidator shall certify by affidavit that such notices of the 
meeting have been duly posted. Such affidavit shall be in Form No. 55. 

171. All meetings shall be held at such time and place as in the 
opinion of the Official Liquidator is most convenient for the majority 
of those entitled to be present thereat. 

172. The Official liquidator may require a creditor or contribu- 
tory who is desirous that he should convene a meeting to deposit as a 
condition precedent thereto a sum sufficient for the costs thereof, to be 
computed in manner hereinafter stated, and on any application to the 
Judge by a creditor or contributory to direct the Official Liquidator to 
convene a meeting vdiether the Official Liquidator shall or shall not 
have required such deposit to be made, the Judge may fix a .stun to be 
deposited by the applicant for such costs, and such sum shall include 
all disbursements for priuting, stationery, postage and hire of room, to 
be calculated at the following rate for each creditor or contributory to 
whom notice is required to be sent, namely, Re. 1 per creditor or con- 
tributory for the first 25 creditors or contributories, annas 8 per creditor 
or contributory for the next 75 creditors or contributories, annas 4 per 
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creditor or contributor}’ for any number of creditors or contributories 
after the first hundred. The said sum so deposited shall be repaid out 
of the assets^of the company if the Judge shall so direct. 

173. At every meeting of creditors or contributories the Official 
Liquidator, or some person nominated by him, shall be Chairman of the 
meeting. In the event of more than one person being appointed Official 
Liquidator the person named first in the order of appointment shall be 
entitled to take the chair or make the aforesaid nomination. Such 
nominatiens shall be in Form No. 56. 

174. At a meeting of creditors a resolution shall be deemed to be 
passed when a majority in number and value of the creditors present 
personally or by proxy, and voting on the resolution, have voted in 
favour of the resolution. At a meeting of contributorits a resolution 
shall be deemed to be passed when a majority in number and value of 
the contributories present personally or by proxy, and voting on the 
resolution have voted in favour of the resolution, the value of the con- 
tributories being determined according to the number of votes conferred 
on each contributory by the regulation of the company. 

175. The Official Liquidator shall file with the Registrar a copy 
certified by him of every resolution passed at a meeting of creditors or 
contributories. 

176. No proceedings or resolutions had or passed at a meeting of 
creditors or contributories shall, unless t lie Judge otherwise oiders, be 
invalidated by reason of any creditor or contributory not having received 
notice thereof. 

177. The Chairman may, with the consent of the meeting, adjoin n 
it from time to time and from place to place, but the adjourned meeting 
shall be held at the same place as the original place of meeting unless 
in the resolution for adjournment another place is specified or unless 
the Judge otherwise orders. 

178. (I) A meeting may not act for anv purpose except for the 
adjournment of the meeting unless theie are present thereat in person 
at least three creditors entitled to vote, or three conti ibutories so en- 
titled, or all the creditors entitled to vote, or all the contributories, if 
the number of creditors entitled to vote, or the conlr ibutories as the 
case may be, shall be less than three. 

(2) If within half an hour from the time appointed for tire meet- 
ing a quorum of creditors or contributories is not present tire meeting 
shall be adjourned to the same day in the following week at the same 
time and place, o: to such other day as the Chairman may appoint not 
being less than seven or more than fourteen days. If at such adjourned 
meeting a quorum be not present two creditors or contributories present 
in person shall form a quorum and may transact the business for which 
the meeting was convened. 

179. Unless the Judge otherwise directs no person shall be en- 
titled to vote at a meeting of creditors unless be has lodged with the 
Official Liquidator a proof of the debt which he claims to be due to him 
from the company, and such proof has been admitted, wholly or in part, 
before the date orr which the meeting is held. 

180. A creditor shall not vote in respect of any unliquidated or 
cpntingent debt, or any debt the value of which is not ascertained. 
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181. For the purpose of voting, a secured creditor shall, unless 
be surrenders his security, state in his proof the particulars of the se- 
curity, the date when it was given, and the value at which he assesses it, 
and shall be entitled to vote only in respect of the balance (if any) due 
to him after deducting the value of his security. 

182. If a secured creditor votes in respect of his whole debt he 
shall be deemed to have surrendered his security, unless the Judge on 
application is satisfied that the omission to value the security has 
arisen from inadvertence. 

183. The Chairman shall cause minutes of the proceedings at the 
meetings to be drawn up and fairly entered in a book kept for that pur- 
pose and he shall sign the same and affix by his own hand the date of 
such signature. 

184. The Chairman of a meeting summoned by the direction of 
the Judge shall report the result thereof to the Judge. Such report shall 
be in Form No. 57. 

Pkoxiks. 

185. A creditor or contributor) may vote either in person or by 
proxy. 

186. Kvery instrument of proxy shall be in From No. 58, unless 
the Judge shall otherwise direct. 

187. A foi ni of proxy shall be sent to the creditors and contri- 
butories with the notice summoning the meeting, and neither the name 
nor description of the Official Liquidator nor of any other person shall 
be printed or inserted in the body of any instrument of proxy before it 
is so sent. 

188. No creditor shall appoint a proxy who is not a creditor 
of the company whose debt or claim has been admitted or allowed and 
no contributory shall appoint a proxy who is not a contributory of the 
company but a creditor or con 1 1 ibutory may appoint the Official Liqui- 
dator to act as his proxy. 

189. A proxy shall be lodged with the Official Liquidator not 
later than twenty-four hours before the time fixed for the meeting or 
adjourned meeting at which it is to be used and no proxy shall be 
admitted thereafter. 

190. No minor shall be appointed a proxy. 

191. Wlreie a corporation is a creditor, any person who is duly 
authorised in writing by the corporation to act generally on behalf 
of the corporation at meetings of creditors and contributories and 
to appoint himself or any other person to be the corporation's proxy, 
may fill in and sign the form of proxy on the corporation's behalf 
and appoint himself to be the corporation's proxy and a proxy so filled 
in and signed by such a person shall be received and dealt with as the 
proxy of the corporation. 

192. Where an Official Liquidator holds any proxies and cannot 
attend the meeting for which they are given, he may, in writing depute 
some person to use the proxies on his l>ehalf in such manner as he 
may direct. 

193. The proxy of a creditor, blind or incapable of writing, may 
be accepted, if such creditor has attached his signature or mark thereto 
in the presence of a witness, wiio shall add to his signature his descrip- 
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tion and residence : provided that all insertions in the proxy are in the 
handwriting of the witness, and that such witness shall have certified at 
the foot of the proxy that all such insertions were made by him at the 
request of the creditor and in his presence before the creditor attached 
his signature or mark. 

194. A proxy signed in the vernacular shall also bear, adjacent 
to the signature, the name of the signatory in Roman characters, and 
where such name is that of the creditor or contributory the Official 
Liquidator shall not be bound to make further enquiry as to the 
genuineness of the vernacular signature. 

Examinations under Section 195 and Section 196. 

195. An application for the examination of a person or persons 
under section 195 of the Act shall be made ex parte to the Judge by 
petition verified by the Official Liquidator stating the facts upon which 
the application is based. At the hearing of the application the Judge 
may, if satisfied that a prima facie case for examination has been made 
out, direct the issue of a summons or summonses against the person or 
persons named in the order for examination and/or for pioduction of 
documents. The summons shall be in Korin No. 68. 

196. At the examination of a person so summoned, the Official 
Liquidator may attend in person, or by attorney or advocate and assist 
the Court in examining the person summoned. 

197. At such examination, save and except the Liquidator and 
the advocate or attorney employed by him and the person to be exa- 
mined, no person shall be entitled to attend. 

198. Unless the Judge shall otherwise direct, no such examination 
shall be made in open Couit The notes of the depositions of a person 
so examined shall be signed by the person examined, and notwithstand- 
ing that such notes shall have been filed, shall not be open to the 
inspection of any creditor, contributory or pet son other than the Official 
Liquidator. The person examined, the person having the conduct of 
the proceedings and the Official Liquidator shall be entitled to a copy on 
payment of the usual charges, save and except as atoiesaid no person 
shall be entitled to a copy unless the Judge shall so direct. 

199. In the High Court the Judge may, at the time of making the 
order for such examination, direct that it shall he held by an officer of 
the High Court, and that the powers of the Court as to the conduct of 
the examination, but not as to costs, shall be exercised by such 
officer. 

209. An application under section 196 of the Act shall be made 
ex parte by petition verified by the Off icial Liquidator and shall be based 
on the report made under section 177-B 12) of the Act. The petition shall 
state the names of the persons intended to be examined and that in the 
opinion of the Liquidator fraud has been committed 1 ) 3 " such persons in 
relation to a company or in relation to the promotion or formation 
thereof and the facts on which such opinion is based. 

201. * On the hearing of such an application, the Judge may make 
the order or may require the Official Liquidator to furnish a further 
report on any facts-or matter which are in his opinion relevant to the 
application. 

202. Where the order directs an examination under section 196 of 
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the Act to be held before the Judge, the order shall fix a date for such 
Examination. Where the order directs the examination to be held 
before an officer of the High Cour or other person nominated for the 
purpose the Official Liquidator shall forthwith obtain an appointment 
for such examination. 

203. Notice of the day and the place appointed for such an exa- 
mination shall be given by the Official Liquidator to the person who is 
to be examined by serving upon him a copy of the order, by registered 
post addressed to his usual or last known address. 

204. The deposition of the person so examined shall after being 
read over and signed by him be filed and kept with the records. The 
Liquidator, the person examined and any creditor or contributory of 
the company shall be e n Li tied to obtain a copy from the Court on pay- 
ment of the usual fees. 

205. When making an order under section 195 or section 196 of 
the Act, the Judge may, if he thinks fit, either in the order for exami- 
nation, or bv any subsequent order, give directions as to specific matters 
on which any person is to be examined. 

206. The Court in respect of any examination under section 195 
or section 196 of the Act may order that the evidence be taken down in 
shorthand. Where such order is made, the officer or the Judge before 
whom such evidence is taken shall nominate a person to take down 
such evidence and the costs of such person shall be paid by the party at 
whose instance the older was made or out of the assets of the company 
as may be directed by the Comt. 

267. Where during the course of such examination, the person 
under examination refuses to answer to the satisfaction of the oflicer or 
other person appointed, the officer or other person shall report such 
refusal to the Judge and the person in default shall be in the same posi- 
tion and be dealt with in the same manner as if he had made default in 
answering before the Judge. The report shall he in writing and shall 
set forth the question or questions put and the answer or answers, if any, 
given by the person examined. 

208. Upon receiving the. report, t lie Judge may take such action 
as he shall think fit. Where the Judge is sitting at the time when the 
default in answering is made, such report may be made immediately. 

Application under Section 235. 

209. An application under section 235 of the Act shall be made to 
the Judge on summons, to be served, with a cop\- of any affidavit intend- 
ed to be used in support, on every person against whom an order is 
sought eight days before the returnable date of the summons. 

210. The Judge may give such directions for the hearing of the 
summons as to him may seem fit and may direct that evidence shall be 
taken wholly or in part by affidavit or oiallv. 

211. At the hearing of the Official Liquidator and the applicant 
(if other than the Official Liquidator) and any other person whom the 
Judge may allow and any person against whom an order is sought may 
appear and may do so by attorney and advocate and may put such 
questions to any person orally examined as the Judge may allow. 

Application tender Section 230-A. 

212. An application for leave to disclaim any part of the com- 
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paay’s assets pursuant to section 230-A of the Act shall be made ex 
parte by petition verified by an affidavit of the Official Liquidator in the 
first instance. The petition shall indicate the parties who are interested 
in the matter and what their interests are and shall state whether any 
notice has been served on the Liquidator by any such party requiring 
him to decide whether he will or will not disclaim. 

213. On the hearing of the application, the Judge may make an 
order or may give such directions as he thinks fit as to notice to be 
given to any of the parties interested and may adjourn the hearing to 
enable such party or parties to attend. 

214. Where such an order is made ex parte a copy of the order 
shall be served on every person interested in the property 
disclaimed. 

215. Where a Liquidator disclaims a leasehold interest lie shall 
forthwith file the disclaimer at the office of the Registrar of Joint Stock 
Companies. 

216. All application under sub-section (6) of section 230-A of the 
Act for an order to vest any disclaimed property in or to deliver 
any such property to any person or persons shall be made by petition 
verified by affidavit. 

217. Where such an application relates to property of a leasehold 
nature and it appears that there is a mortgage or an under-lease of such 
property, the Court may direct that notice shall be given to t lie mort- 
gagee or under-lessee that if he does not elect, within a time to be fixed 
by the notice, to accept and apply for a vesting order upon the terms 
named in the proviso to the above mentioned sub-section and stated in 
the notice and such othei terms as the Court may think just he will be 
excluded from all interest in any such security. The Court may ad- 
journ the application for such notice to be given to such mortgagee or 
under-lessee. If at the expiration of the time so fixed by the Court, such 
mortgagee or tinder-lessee fails to apply for such vesting order, the 
Court may make an order vesting the property in the applicant and 
excluding such mortgagee or under-lessee from all interest in or*security 
upon the property. 

MltFTINClS OF CREDITORS AND CONTRIBUTOR IKS IN RkT.ATION 

to a Creditor's Voluntary Winding up. 

218. Subject to any directions which the Judge may give, all 
meetings in a voluntary winding tip shall be governed by Rules 
Nos. 219 to 230. 

219. Except and in so far as the subject matter or the context 
may otherwise require, Rules 172, 174, 177, 178 and 185 to 194, shall 
apply to meetings of creditors or contributories convened in a voluntary 
winding tip of a company. 

220. In any creditor’s voluntary winding tip, the Liquidator 
may from time to time summon, hold and conduct meetings of creditors 
for the purpose of ascertaining their wishes in all matters relating to 
the winding up. 

221. The Liquidator shall summon all meetings of creditors anti 
contributories by giving not less than seven days’ notice of the time and 
place theieof in the Ccilcwtta (Gazette and in a local newspaper j and 
shall, not less than seven days before the day appointed for the meeting. 
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send by post under certificate of posting to every person appearing in 
the company’s books ;o be a creditor notice of the meeting of creditors 
and to every person appearing in the cohipany’s books or otherwise 
to be a contributory notice of the meeting of contributories. Notice 
to a creditor shall be sent to the address given in bis proof, or if be 
has not proved to the addiess given in the Statement of Affairs of the 
company or such other address as may be known to the Liquidator; 
Notice to a contributory shall be sent to the address mentioned in the 
company’s books as the address of such contributory or to such other 
address as may be known to the Liquidator. 

222. An affidavit by the Liquidator that notice of a meeting has 
been duly posted in accordance with Rule 221 shall be sufficient evi- 
dence of such notice having been sent to the person to w horn it * was 
addressed. 

223. Different times and/or places may, if thought expedient by 
the Liquidator, be appointed for the meetings of creditors and contri- 
butories respectively. 

224. Every meeting shall be held at such place and at such time 
as in the opinion of the Liquidator shall be most convenient. The cost 
of summoning a meeting of creditors or contributories convened by a 
Liquidator shall be paid by him out of the assets of the company. 

225. The Chairman of any meeting shall be the Liquidator 
appointed by the company or some person nominated by him for that 
purpose and in the event of more than one person having been appoint- 
ed Liquidators each of them shall, if present at the meeting, be entitled 
to be Chairman or to nominate some other person to be Chairman in 
priority to the other or others of them according to the order in which 
they are named in the lesolution by which they were appointed : 
Provided that if a Liquidator shall have been appointed by the Judge in 
the place of a sole Liquidator appointed by the company, the Liquidator 
so appointed or his nominee shall be Chairman. 

226. The Chairman of the meeting shall have power to adjudicate 
upon the right of a creditor to vote and the amount for which he should 
be allowed to vote. 

227. For the purpose of voting, a secured creditor shall, unless 
he surrenders his security, lodge with the Liquidator, before the meet- 
ing, a statement giving the particulars of his .security the date when it 
was given, and the value at which he assesses it, and shall be entitled to 
vote in respect of the balance (if any) due to him after deducting the 
value of his security. The vote of a secured creditor who has not com- 
plied with this Rule shall not be counted at the meeting. 

228. No Liquidator appointed by the company nor any person 
who shall be proposed for appointment by the Judge as Liquidator under 
the provisions of sectiou 209 of the Act shall directly or indirectly soli- 
cit or canvass any person for the purpose of obtaining votes or proxies 
iu his favour. No person contravening this Rule shall be appointed 
Liquidator and any Liquidator who shall be proved to have contravened 
this Rule may be removed if the Judge thinks fit. 

229. Proxies in favour of the Liquidator appointed by the com* 
panv be used by him in voting against any resolution for an application 
for the appointment of a Liquidator under the provisions of section 209 
of the Act. 

230. Where a meeting of creditors or contributories is summoned 
by notice, the proceedings and resolutions at the meeting shall unless 
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the Court otherwise orders be valid notwithstanding that one or more 
creditors or contributories may not have received the notice sent 
to them. 

Unclaimed Funds and Undistributed Assets in the Hands 
ok a Liquidator in a Voluntary Winding up. 

231. In a voluntary winding up, all moneys in the hands of or 
under the control of a Liquidator representing unclaimed dividends or 
undistributed assets shall within one week from the date of the final 
resolution of the company be paid into Court to be held by the Court to 
the credit of an account to be opened in the name of the company and 
to be designated the Company’s Liquidation Account. 

232. The Liquidator when paying in such moneys shall 
furnish a copy of the final account showing the balance so paid in. 

233. An application by a person claiming to be entitled to any 
part of the moneys so paid in by a Liquidator in accordance with Rule 
231 hereof shall be made by petition. 

234. Where an order for payment is made on such application, 
the amount directed to be paid shall be paid out of the funds so paid 
into Court in accordance with Rule No. 231 hereof. 

Termination of Winding up Proceedings. 

235. Upon the termination of proceedings for the winding up of 
a company the Official Liquidator shall file a final account to which in the 
event of their being a balance in his hands there shall be attached a 
statement signed by the Official Liquidator setting out the names and 
last known addresses of the persons entitled to participate therein the 
amount to which each is entitled and the natme of his claim thereto. 
Upon the passing of such account the balance in his hands (if any) shall 
be certified by the Judge ; and upon payment by the Official Liquidator 
of such balance in such manner as the Judge shall direct the recogni- 
zance entered into by the Official Liquidator and his sureties shall be 
vacated. Such certificate shall be in Form No. 64. 

236. Unless the Judge shall otherwise direct, such balance shall 
be paid either into Court or in the High Court to the Registrar. 

237. Upon such payment such balance shall be paid, in the case of 
a winding-up by the High Court, by the Registrar into an account to be 
called the “Companies Liquidation Account” to be kept with the Impe- 
rial Bank of India. 

238. When the Official Liquidator has passed his final account, 
and such balance has been duly paid the Official Liquidator shall apply 
to the Judge for an order that the company be dissolved. Such order 
shall be in Form No. 65. 

239. Upon such order being made all documents and books of 
account or records of the Official Liquidator shall be deposited in Court 
unless the Judge otherwise directs. Unless otherwise directed, the books 
and papers of a company which has been wound up shall be destroyed 
after a period of 3 years from the date of deposit in Court. 

Transfer of Winding ttp Proceedings. 

240. Applications for the transfer of winding up xnoceedings 
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either from the High Court to a District Court, or from one District 
Court to another, as the case may be, shall be made to the Judge by 
petition verified by affidavit. An order for transfer shall be in Form 
No. 66. 

Suits and Proceedings against a Company in the course of 

Winding up. 

241. Upon the making of an order for the winding-up of a com- 
pany by or under the supervision of the Court all suits and proceedings 
to which the company is or shall be a party then pending, or thereafter 
instituted in, or transferred to the High Court, shall be assigned to and 
placed in the list of the Judge for the time being exercising jurisdiction 
under the Act in respect of such company. 

Application under Section 277N. 

242. An application tinder section 277N of the Act shall be made 
by petition verified by affidavit. Every such application shall be accom- 
panied by a report made by the Registrar of Companies under section 
277N (2). 

Application under Section 281. 

243. An application under section 281 shall be by petition verified 
by affidavit and shall be made on notice to the company or where the 
company is being wound up to the Liquidator. 

Application for Prosecution. 

244. An application under section 237 (1) of the Act shall be made 
by petition, verified by affidavit, upon notice to the Official Liquidator 
or Liquidator, as the case may be. 

245. Statements, with respect to the proceedings in and the posi- 
tion of a liquidition of a company, under section 244 shall, until the 
winding up is completed, be filed in Court or with the Registrar of Joint 
Stock Companies as the case may be once in each year at intervals of 
twelve months as follows : — 

(a) The first statement commencing at the date when a Liqui- 

dator was first appointed and brought down to the end of 
twelve months fiom the commencement of the winding- 
up, shall be filed within thirty days from the expiration 
of such twelve months, or within such extended period as 
the Judge may sanction, and the subsequent statements 
shall be filed at intervals of twelve months, each statement 
being brought down to the end of the twelve months for 
which it is filed. 

(b) If a Liquidator resigns, he must file a statement up to the 

date of his resignation. 

(c) Every statement shall be in Form No. 33 and shall be veri- 

fied by an affidavit in Form No. 34. 

246. Any creditor or contributory of a company, which is being 
wound up, shall be entitled to inspect the statement filed under section 
177-A or the statement filed under section 244 on payment of a fee of Rs. 
3 and to receive a copy thereof or extract therefrom on payment of the 
usual charges for supplying copy. 

247. Where a Liquidator has not, during any perid for which a 
statement has to be filed, received or paid any money on account of the 
company, he shall at the period when he is required to file his state- 
ment, file a statement in duplicate and with such statement shall also 
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file an affidavit. Such statement and affidavit shall be in the Forms 
Nos. 33 and 34, respectively. 

248. The statement to be laid before the meeting summoned under 
sections 208-D and 209-G of the Act shall, in the case of the first state- 
ment, be a statement similar in all respects to the first statement filed in 
Court or with the Registrar of Joint Stock Companies as the case may 
be under Rule 245 and subsequent statements shall be similar in form to 
the first statement, but shall commence at the date when the last pre- 
vious statement terminated and be brought down to the end of twelve 
months from such date. 

248- A. The returns to be made under sub-section (3) of section 
208-B and sub-section (3) of section 209- H of the Act shall be in Forms 
Nos. 70-A and 70-B, respectively. 

248-B. The declaration of solvency under section 207 of the Act 
shall be in Form No. 69. 

249. The notice of appointment of a Liquidator in a voluntary 
winding-up to be filed with the Registrar of Companies under section 
214 of the Act shall be in Forms Nos. 67-A and 67-B. 

Miscellaneous Rules. 

250. Service upon contributories and creditors shall be effected 
except where personal service is required, by sending the notice, or a 
copy of the petition, summons or order or other documents to be served, 
through the post in a registered letter addressed to the attorney (if any) 
of the party to be served, or otherwise to the party himself, and if a 
creditor, to the address stated in the list of debts and such notice or 
copy, summons, order or other proceedings shall be considered as served 
at the time the same ought to have been delivered in due course of 
delivery by the Post Office, and notwithstanding the same maybe or 
have been returned by the Post Office. 

251. No service under these Rules shall be deemed invalid by 
reason of any error or omission in the name, sb le or designation of the 
person on whom service is sought to be made, provided the judge is 
satisfied that such person has not been prejudiced thereby. 

Costs. 

252. In the High Court attorneys shall be entitled to charge and 
shall be allowed the fees set forth in the Table of Fees in Chapter 
XXXVI of the Rules of the High Court on the Original Side, so far as 
the same are applicable, but the judge may in a special case allow an 
attorney fees as if he were an advocate. 

253. Where an order is made in the High Court for the payment 
of any costs, they shall, where they relate to anv proceedings in Court, 
be taxed by the Taxing Officer. In the District* Court such costs shall 
be taxed or assessed by the Judges or by such officer as mav be authoris- 
ed to perform such duties. 

254. In the High Court, in conveyancing matters and in matters 
which do not relate to proceedings in Court, the costs shall be certified 
by two independent attorneys. 

255. An application for an order for costs, for which provision 
might have been but has not been made by a previous order shall onlv 
be made upon notice to the Official Liquidator who my appear on such 
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application and object thereto. No costs of or incidental to such appli- 
cation shall be allowed to the applicant, unless the Judge is satisfied 
that the omission to make such provision was not due to any default 
on the part of the applicant. 

256. Where an application is made in the voluntary winding-up 
of a company, whether or not an order shall have been made that the 
voluntary winding up shall continue but subject to the supervision of 
the Court, these Rules so far as may be, shall be applied to the subject 
mattter and mode of such application. 


APPENDIX TO THE RULES OF THE HIGH COURT UNDER 
THE INDIAN COMPANIES ACT, Etc. 

FORM No. 1 (Rule 16). 

Petition for reduction of capital . 

(Title). 

(a) Insert full The humble petition of (a) 

name of company Limited and Reduced. 

Shkwkth — 

1. Your petitioner the abovenamed company (hereinafter called 
“the company”) was incorporated on the day of 19 , 

under the provisions of the Indian Companies Act as a company 
limited by shares. 

(b) State full ad- 


dress of the re- 
gistered office. 

(c) State princi- 
pal objects ac- 
cording to Memo 
rand uni of Asso- 
ciation. 


The registered office of the company is situated 
at (/;). 


3. 


The objects of the company are as follows (c) : — 

and other objects set forth in the Memo- 
randum of Association thereof. 

4. The nominal capital of the company is Rs. 

divided into of which have been issued and 

ate fully paid up or credited as fully paid up. 

5. Shortly after its incorporation the company commenced to 
carry on and it has since been and still is carrying on business. 

6. by article (s) of the Articles of Association of the 

company it is provided that the company may (set out Article or Articles 
of Association authorising a reduction of capital). 

7. (vSet out the reasons for reduction stating all material facts 
and circumstances). 

8. Under the provisions of section 55 of the Indian Companies 

Act. 1913, and in pursuance of the powers in that behalf contained in 
the said Articles of Association the company by a Special Resolution 
of its shareholders duly passed and confirmed at Extraordinary General 
Meetings duly convened and held on the day of 19 , 

and the day of 19 , respectively, resolved : — 

(Set out the special resolution for reduction of capital.) 

9. (d) The reduction of capital does not involve either the dimi- 

. nutioii of liability in respect of unpaid capital or the 

ditor^are l en C - e payment to any shareholder of any paid up capital and 
titled to object in consequence no creditor is entitled to object to the 

to the reduction, reduction under the provisions of section 58 of the 
said Act. 
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10* (If the petition asks that the use of the words “and reduced” 
be dispensed with, here state reasons.) 

11* The form of minute proposed to be registered under the pro- 
visions of section 61 of the said Act is as follows : — 

(Set out proposed Minute of Reduction.) 

Your petitioners therefore humbly pray ( e ) — 

(1) That the reduction of capital to be effected by the Special 
(e) Omit or alter Resolution set out in paragraph 8 hereof be confirmed 
paragraphs (2)and and that the minute set forth in paragraph 11 hereof 

according to approved by the Court. 

circumstances. * 

(2) That the addition of the words “and reduced” to the 
company’s name be dispensed with. 

(3) That the obtaining of the certificate provided for by Rule 29 
of the Rules of this Honourable Court may be dispensed 
with and that in accordance with rule 18 of the said Rules 
a day may be fixed for the hearing of this petition and 
directions given as to the advertisements to be published. 

(4) That such other order may be made in the premises as to the 

Court shall seem fit. 

Petitioners ’ Attorneys. 

I 

make oath (or solemnly affirm) and say as follows :~ 

(1) That I am a (director) of the petitioner company and as such 

I am fully acquainted with the affairs of the said company. 

(2) That the facts stated in the foregoing petition are true to 

my knowledge. 

Sworn (or, solemnly affirmed), etc. 

FORM No. 2 (Rule 18'. 

Advertisement of presentation of petition . 

(Title.) 

Notice is hereby given that a petition has t>een presented to the 
aboveuamed Court for an order confirming the reduction of the share 
capital of the aboveuamed company from Rs. to Rs. 

resolved on by the special resolution passed and confirmed at extra- 
ordinary general meeting of the said company, held respectively on the 
dav of 1 9 , and the dav of 

19 . 

The said petition is directed to be heard by the said Court at the 
Court house, Calcutta, on day, the day of 19 ♦ 

Attorney(s) for the company , 
FORM No. 3 (Rule 19). 

Order where creditors are entitled to object . 

(Title.) 

Upon the application by summons, dated 19 of 

Limited, and reduced, and upon hearing 
for the company and upon reading the petition presented to this Court 
on the day of 19 , and the affidavit in verification 

thereof, it is ordered that an enquiry be made as to what are the debts, 
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claims, and liabilities of or affecting the said company as on the 
day of 19 , and it is further ordered that a list of 

creditors of the said company be made out aS at the said day of 

19 , and that such list shall (not) disclose the amounts due 
to the creditors respectively and that such list be filed by the said 
company in this Court on or before day of 19 ; 

and that a copy of such list shall be kept at the registered office of the 
said company and at the office of its attorney : and that notice of the 
said application shall be sent to each creditor on or before the 
day of 19 , and that such notice in the case of those creditors 

whose addresses are not within British India shall be given by (register- 
ed post or advertisement) and that such notices in the case of those 
creditors whose addresses are not known to the said company shall be 
given by advertisements to be published in (a) ; and that any 

creditor whose name does not appear in such list or 
cations Clfy puhU 'who claims t° be a creditor for a larger amount than 
LA IOI ‘ that stated in the said list shall give notice thereof in 

( b ) See Form 5 manner prescribed : (b) and send his name and address 
and Rule 23. and particulars of his debt or claim and the name and 

address of his attorney if any to the attorney of the said 

(c) Or a* the Judge company within (14) (c) days from the date of the said 
may allow. See 
Rule 21. 


{</) Specify publi- 
cations and any 
special directions 
given in regard 
thereto. 


notice : and that notice of the filing of the said list shall 
be advertised by the said company (d) : and that the 
said companv shall on or before the day of 

19 file an affidavit verifying such list of 
creditors if any as may have given such notice (or, made 
such claim as aforesaid) distinguishing which if any of 
such claims are wholly or as to any and what part thereof admitted by 
the said company and which if any of such claims are wholly or as to 
any and what part thereof disputed by the said company. 

FORM No. 4 (Rule 21 ). 

Affidavit in verification of list of creditors . 

(Title.) 

. of 

and say as follows ; — 
a (director) of the company 
authorised to make this affidavit. 

2. The Schedule hereto annexed is a 
of the creditors of and persons having claims 


I, 

solemnly 

1 . 


affirm) 
I am 


make oath (or 

abovenatned, and duly 

list containing the names 
upon the said company 
on the (a) day of 19 , together with 

their respective addresses, and stating the nature and 
amount of the debts or claims due to or had by them 
respectively and such list is, to the best of my know- 
ledge, information and belief, a complete, true and ac- 
curate list of such creditors and persons and in the cases 
of debts payable on a contingency or not ascertained, 
and of claims admissible to proof in a winding up of the said company, 
the values thereof as stated in such list, are, in my belief, just estimates 
of the values of such debts and claims respectively. 

. 3. To the best of my knowledge, information and belief there was 
not, at the date aforesaid, any debt, claim or liability which, if such date 
were the commencement of the winding up of the said company, would 


(a) Insert date 
fixed under Rule 
19 with reference 
to which the 
claim is to be 
made out. 
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be admissible in proof against the said company, other than and except 
the debts and claims set forth in the said list. I make this statement 
upon facts within my knowlege as such (director) of the said company, 
and upon information derived by me from my investigation of the affairs 
and the books, documents and papers of the said company. 

Sworn (or solemnly affirmed). 


Schedule. 

(l) Ascertained Debts and Liquidated Claims. 


Names, addresses and descriptions 
of the creditors or claimants. 

Nature of debt or claim. 

Amount of debt or 
claim. 

1 

2 \ 

3 


\ 

1 

i 

(2) (a) Debts Payable on a Contingency , or not Ascertained . 

( b ) Claims not Liquidated , bid Admissible to Proof in a Winding 
up of the Company . 

Names, addresses and descriptions 
of the creditors or claimants. 

j 

Nature of debt or claim. j 

Estimated value or 
debt or claim. 


2 ! 

3 


( Signature of deponent J 

FORM No. 5 (Rule 23). 

Notice to creditors . 

(Title.) 

Notice is hereby given that a petition has been presented to the 
abovenamed Court praying for an order confinning the reduction of the 
share capital of the abovenamed company from Rs. to 

Rs. resolved on by the special resolution passed and con- 

firmed at extraordinary general meetings of the said company held les- 
pectively on the day of 19 , and the 

day of 19 . 

Take notice that your name has been entered in the list of creditors 
of the said company as a creditor (or, as claiming to be a creditor) of 
the said company for the sum (or, for the estimated sum) of Rs. 
in respect of (here state nature of debt or claim as in list of creditors). 

If you claim to be a creditor for a larger amount than the said 
n n . sum, you must within (a) (14) days from the date of 
Judge may allow, notice send to the undersigned particulars of j T our 

See Rule 24. ’ debt or claim, together with your name and address, as 

also the name and address of your attorney, if any. 

Attorney (s) for the oompany . 

Dated 19 . 
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FORM No. 6 (Rule 24). 

Advertisement of list of creditors. 

(Title.) 

Notice is hereby given that a list of the creditors of the above- 
named company has been field in Court. Any person may, upon pay- 
ment of the sum of Re. 1, inspect a copy of such list during the usual 
hours of business, either at the registered office of the abovenamed 
company, at No. or at the office of the undersigned. 

Attorney(s) for the company abovenamed . 

Dated 19 . 

FORM No. 7 (Rule 26). 

Affidavit in verification of list of creditors . 

(Title.) 

We, of , of and 

of make oath (or, solemnly affirm) and say as follows : — 

1. I, the said , make oath (or solemnly 

affirm) and say as follows : 

I am the attorney (or a partner, or an assistant of Messrs. 

, the attorneys' of the company abovenamed. 
The annexure, hereto, marked “A” is a list containing the names and 
addresses of all persons who have sent in particulars of their debts or 
claims in pursuance of notice given in accordance with Rule 23, and the 
amounts of such debts or claims (or, no creditor has sent in particulars 
of any debt or claim in pursuance of notice given in accordance with 
Rule 23). 

2. And I, the said , make oath (or 

solemnly affirm) and say as follows : — 

I am a (director) of the company abovenamed. Notice complying 
in all tespects with the requirements of Rule 23 has been duly given to 
all the creditors whose names are entered in the list of creditors of the 
company abovenamed filed in Court. 

In the cases of notices sent by prepaid letter post, such notices 
were despatched by posting the same at the post office at 
on the day of 19 , before the hour of 

In the cases of notices directed by the Court to be given otherwise 
than by sending the same by post, such notices were given in the 
manner directed, namely, — 

(a) If by advert- [Here state particulars (a). , 

isement, state 
names of publica- 
tions and dates 
of publication. 

In the said annexure “A” I have truly stated the particulars re- 
quired by Rule 26 in respect of each of the debts or claims therein 
mentioned. 

Sworn (or solemnly affirmed), etc. 

FORM No. 8 I Rule 27). 

Notice to creditor to prove debt . 

(Title.) 

Sir, (Place and date.) 

You are hereby required to prove (such part of) the debt claimed 
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by you against the abovenamed company (as is not admitted by the 
company) by filing your affidavit and giving notice thereof to of 

the attorney of the company on or before the 

day of 19 (a) and you are to attend in 

apncfinteVfor ad^ l )erson or b> r 3 r ° ur attorney at the Court-house, Calcutta* 
judication. & on the said date being the date appointed for hearing 
and adjudicating upon the claim and to produce any 
documents or securities relating thereto. 

In default of compliance with the above directions you will be 
precluded from objecting to the proposed reduction of the capital of the 
company (or, in all proceedings relative to the proposed reduction of the 
capital of the company be treated as a creditor for such amount only 
as is set against your name in the list of creditors). 

Attomeyi s) for the said company* 

FORM No. 9 (Rule 27). 

Affidavit of creditor in proof of debt. 

(Title.) 

I, , of make oath (or 

solemnly affirm) and say as follows ; — 

1. (If not made by the creditor personally, the deponent must 
state his authority for making the affidavit and his means of knowledge.) 

2. The aboveuamed company is justly and truly indebted to me 

(or the said ) in the sum of Rs. for etc. (describe 

shortly the nature of the debt and exhibit any security for it and in the 
case of a trade debt exhibit vouchers). 

3. I have not nor has nor have any person or persons by my 

order or to niv knowledge or belief for my use received the said sum 
of Rs. or any part thereof or any security or satisfaction 

for the same or any part thereof (except the said security hereinbefore 

(a) This para- referred to) (a). 

graph to be Sworn (or solemnly affirmed), etc. 

adapted in the 

case of a person 

other than the 

creditor being 

the deponent. 

FORM No. 10 (Rule 31 >. 

Notice of the day appointed to hear the petition far 
reduction of capital. 

(Title.) 

Notice is hereby given that a petition presented to the said Court 
on the day of 19 for an order confirming the 

reduction of the capital of the company from Rs. to 

is directed to be heard by the said Court on 
the day of 19 . 

Attorney(s) for the company * 
FORM No. 11 (Rule 51). 

Petition . 

(Title.) 

The humble petition of (a) 


(a) Insert full 
name, address, 
description, etc., 
of petitioner. 
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Sheweth — 

1. The , Limited (hereinafter called the 

company ) is a company duly incorporated under the Indian 
Companies Act. 

(fr) State the full 2 . The registered office of the company is at (b) 
address of the ' 

registered office. 

3. The nominal capital of the company is Rs. 
divided into shares of Rs. each. The amount of the 

capital paid up or credited as paid is Rs. 

4. The objects of the company are as followsfc) : — 
pal objects nn C1 * all< * ot ^ er objects set forth in the Memorandum of 
according to Association thereof. 

Mem or a lid mil of 
Association. 

5. (Here set out in numbered paragraphs the facts on which the 
petitioner relies and in the case of an application for a supervision order 
the date of the winding up resolution and the appointment of Liquidator 
and conclude as follows : — 

Your petition therefore humbly prays as follows : — 

(0 That , Limited, may be wound up 

(d) Or under the by the Court ( d) under the provisions of Indian Coni pa- 
supervision of „j e s Act, 1913. 

the Court. 


(2) Or that such oilier order may be made in the premises as 
shall be just. 

(r) This note will Note. — (e) It is intented to serve this petition on 

be unnecessary if 
the company is 
petitioner 

FORM No. 12 (Rule 51) 

Petition bv unpaid creditor . 

"(Title.) 


Paragraphs 1, 2, 3 and 4 as in Korin No. 11. 

5. The company is indebted to vour petitioner in the sum of 
Rs. ' for (/) 

(S. On the day of 19 your 

petitioner served (or caused to be served by A.H, 
of ) on the company by leaving the 

same at its registered office a demand under his hand 
in the words and figures following : — 


ff) State consi- 
deration for the 
debt, with parti- 
culars so as to 
establish that 
the debt is due. 


(Set out demand in full.) 

7. The company has neglected to pay the said sum of Rs. 

or to secure or compound for it to the reasonable satisfaction of your 
petitioner. 

8. The company is (insolvent and) unable to pay its debts. 

9. In the circumstances it is just and equitable that the company 
should be wound up. 

Your petitioner, therefore, etc. (as in Form No. 11). 


FORM No. 13 (Rule 52). 

Affidavit verifying petition . 

(Title.) 

, etc., make oath (or, solemnly affirm) and 


I, A.B., of 
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say, that the statements in paragraphs Nos. in the petition 

now produced and shown to me, and marked with the letter A, are true 
to my knowledge, and the statements in paragraphs Nos. in the 

said petition are based on information received (state source of informa- 
tion) which I believe to be true. The statements contained in paragraphs 
1, 2, 3 and 4 of the said petition are matters of record. 

Sworn (or solemnly affirmed), etc. 

FORM No. 14 (Rule 54). 

Advertisement of petition . 

(Title.) 

Notice is hereby given that a petition for the winding up of the 
abovenamed company by the (or subject to the supervision of the) High 
Court of Judicature of Fort William in Bengal (or District Court 
of ) was on the day of 19 presented 

to the said Court by the said company (or C.D. of a creditor 

or contributory of the said company as the case may be) and that the 
said petition is directed to be beard before the Court on the 
day of 19 ; and any creditor or contributory 

of the said company desirous of opposing an order for the winding up 
of the said company under the above Act should appear at the time of 
hearing by himself or his Attorney or Advocate for that purpose ; and a 
copy of the petition will be furnished to any creditor or contributory of 
the said company requiring the same, by the undersigned, on payment 
of the prescribed charge for the same. 

A. S., 

(Attorneys for the petitioners,) 
(Address.) 

Dated 19 

Note. — Rule 57 provides that any person who intends to appear on 
the hearing of the said petition must serve on or send by post to the 
abovenamed, notice in writing of his intention so to do. The notice 
must state the name and address of the person, or, if a firm, the name 
and address of the firm, and must be served, or if posted, must be sent 
by post in sufficient time to reach the abovenamed not later than 2 clear 
days before the day of 19 

FORM No. 15 (Rule 56). . 

Affidavit of sendee of petition on officer , or servant of 
the company . 

(Title.) 

In the matter of a petition, 
dated 


I, , of , make oath 

(or solemnly affirm) and say : — 

(a) In thecaseof 1 * («) That I did on clay, the 

service of peti- day of 19 , serve the abovenamed 

tiou on a com- company with the abovementioned petition by delivering 
with an officer ^ leaving with (name and description) an officer 

or servant at the (or servant) of the said company a copy of the above- 


registered office 
ot U no regis- 


the 

2aat 


>rincip»\ or 
known pri n - 
office of the 


mentioned petition and a copy of the order made under 
Rule 53, at (registered office or principal office as 
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(a) l*i the case of 
no officer or 
servant of the 
company being 
found at the 
registered office 
or principal or 
last known prin- 
cipal office of 
the company by 
sending through 
registered post. 


or 

1, ( b ) That I did on day, the , 

day of 19 , having failed to find any 

officer, or servant, of the above named company at (here 
state registered office or principal or last known princi- 
pal office) send by registered post a copy of the above- 
mentioned petition and a cop3 r of the order under Rule 
53 addressed to the company at its registered (or princi- 
pal or last known principal) office (as the case may be). 

or 


(c) In the case of 1. (c) That I did on day, the 

the company day of 19 , the abovenamed company 

termed or tS rinci 8 having its registered (or principal or last known prin- 
pa^or hist known P a *) office outside the Original Civil Jurisdiction of this 
principal office Court, send by registered post a copy of the abovemen- 

outside the Oti- tioned petition and a copy of the order made under Rule 

diction ^of\he ** addressed to the abovenamed company at its regis- 
Court by sending tere d (or principal or last known principal) office 
through regia- aforesaid (as the case may be), 
tered post. 

(d) In the case of 2. \d) That I did on day, the 

been 1 * ?v e n * b v* ** * day °* 19 , serve (name or names 

t hi e *C o im* a * to and description) with a copy of the aboveuien tioned 

other persons to petition, by delivering the same personally to the said 
be served. at (place). 

Sworn (or solemnly affirmed), etc. 


FORM No. 16 (Rule 56). 


Affidavit of service of petition on liquidator . 

(Title.) 

In the matter of a petition, dated 19 , for winding 

up the above company (by) or (under the supervision of) the Court 
(as the case may be). 

I, , of , make oath 

and say : — 

That I did, on day, the day of , serve 

(name and description) the Liquidator of the abovenamed company, with 
a copy of the abovenientioned petition and a copy of the order made 
under Rule 53 hv delivering the same personally to the said 
at (place). 

Sworn (or. solemnly affirmed), etc. 

FORM No. 17 (Rule 58). 


Notice of intention to appear on petition. 

(Title.) 

(") State full Take notice that A.B . , of (<r) 

fhH 1 ' a cre <Jitor for of r or contri- 

firm and address butory holding 

(6) State number M shares in J the above compauy intends 

and class of to appear on the hearing of the petition advertised to be 

shares held. \ieard on the day of 19 , 

and to support (or oppose) such petition. 
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(c) To be Signed Signed (c) (Name of person or firm), 

by the person or (Address), 

his attorney. (Date). 

To 

Attorneys for petitioner . 

FORM No. 18 (Rule 65) 

Notice of winding up order to Registrar of Companies . 

(Title.) 

To 

. The Registrar of Companies, Bengal. 

Take notice that by an order of the High Court of Judicature at 
Fort William in Bengal (or District Court of ) made on the 

day of 19 . , Limited, was ordered 

to be wound up b} r the Court (or tinder the supervision of the Court). 

Signed (Petitioner or his Attorney). 
(Address), 

(Date). 

FORM No. 19 (Rule 66). 


Order for winding up by the Court . 

(Title.) 

Upon the petition of (the abovenamed company or A,B. of etc. a 
creditor or contributory of the abovenamed company) filed on the 
day of 19 , and presented to the said Court, 

and upon hearing for the petitioner and 

for and upon reading the said petition (an affidavit of 

the said petitioner filed, etc., verifying t lie said petition, an affidavit of 
SJL filed on the day of 19 , as to adver- 

tisement of the said petition) this Court doth order that the said com- 
pany be wound up by this Court under the piovisions of the Indian 
(m) Omit if no Companies Act, 1913, (<r) and that be ap- 

Provisional bi- pointed Provisional Liquidator of the affairs of the 

quidator is ap- compa , lv . 

pointed at the 

time of making 

the winning up 

order. 

FORM No. 20 (Rule 66) 


Order for winding up , subject to supervisioti. 

(Title.) 

Upon the petition, etc. (as in Form No. 19), this Court doth order 
that the voluntary winding up of the said Limited, 

be continued, but subject to the supervision of this Court, and any of 
the proceedings under the said voluntary winding up may be adopted 
as the Court shall think fit ; and it is ordered that the Liquidator 
appointed in the voluntary winding up of the said company, do on 
the day of next, and thenceforth every 

months file with the Registrar a report in writing as 
to the position of, and the progress made with, the winding up of the 
said company and with the realization of the assets thereof, and as to 
any other matters connected with the winding up as the Court may 
from time to time direct. And the creditors, contributories, and Liqui- 
dator of the said company and all other persons interested, are to be at 
liberty to apply generally as there may be occasion. 
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FORM No. 21 (Rule 68). 
Advertising of order to wind up . 
(Title.) 


By an order by the High Court of Judicature at Fort William in 


Bengal (or District Court of 
day of 

named company (or A.B, of 
in Form 19 or 20). 


Dated the 


day of 


) in the above matter, dated the 
19 » on the petition of the above- 

) it was ordered that (etc., as 

C and D. 

( Attorneys for the said petitioner J 
It) . 


FORM No. 22 (Rule 73). 

Order for appointment of a Provisional Liquidator . 

(Title.) 

Upon the application of and upon reading 

the Court doth hereby appoint of to be 

the Provisional Liquidator of the abovenatned company. And the Court 
doth hereby limit and restrict the powers of the said as such 

Liquidator to the following acts (describe the acts which the Liquidator 
is authorised to do and the property of which he is to take possession). 
And the Court doth hereby fix the remuneration of the said 
as suchLiquidator at (set out particulars of remuneration) (a). And 
it is ordered that the said do on or before 

the day of next furnish security in 

the sum of Rs. to the satisfaction of the 

Registrar of the said Court. 


(it) If security 
ordered to he 
furnished add 


FORM No. 23 (Rule 77). 

Adx'ertise merit as to appointment of Official Liquidator . 

(Title.) 

Notice is hereby given that the day 

of 19 , at o’clock in the noon at the Court-house 

at Calcutta (or at the District Court-house at ) has been fixed 

as the time and place for the appointment of an Official Liquidator of 
the a boveu allied company. 

( Attorneys for the Petitioner.) 

(Address). 

' Dated 19 . 


FORM No. 24 (Rule 78). 

Form of Nomination of Official Liquidator. 

(Title.) 

We, the undersigned (creditors or contributories) of the above- 
named company for the (debt or number of shares) placed opposite our 
respective names hereby nominate of 

etc., to be the Official Liquidator of the said company who is prepared 
and by his signature hereto undertakes to furnish security in the sum 
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of Rs. or such less sum as may be ordered by the Court. 


Name. 

1 

Address. 

2 

Creditor or 
contributory. 

Amount of debt. 

4 

Number of 
shares held. 

5 


] 

i 

j 

1 i 

I i 

1 

1 

Rs. a p. 

I 


Dated 


1U 


Signed (Nominator) 
Signed (Nominee)..., 


FORM No. 25 (Rule 85). 

Order appointing an Official Liquidator . 
(Title.) 


(a) If more than 
one person be 
appointed and 
the Court so 
directs. 


Upon the application of and upon reading and 

upon hearing the Court doth hereby appoint 

of (a) (and of 

with joint and several Powers) to be 
Official Liquidator(s) of the abovenamed company. 
And it is ordered that the said do on or before 

the day of next furnish security in 

the sum of Rs. to the satisfaction of the 

Registrar of the said Court (or without security). And it is ordered that 
the said on the day of and the 

day of 19 , and on the same days in 

each succeeding year file his (or their) accounts of receipts and payments 
in the office of the Registrar (or in the District Court at ). 

And it is ordered that the said be at liberty to open, operate 

upon and maintain in his own name as such Official Liquidator as 
aforesaid a banking account with the (b) 
ofascheduleT Bank at its Head Office (or Branch). And 

bank. it is ordered that all money to be received by the said 

be paid by him (or them) into the (b) at its 

Head Office (or Branch) (or into the District Court at ) 

to the credit of the account of the Official Liquidator (s) of the said 
company within 7 days after the receipt thereof and that out of the said 
account all payments shall be made by cheque signed by the said 
as such Official Liquidator as aforesaid and counter- 
sing with coun- 
ter signature 
See Rule 93. 


(c) As to dispen- s jg„ e( j t jj e R e gj s t rar ( c ). 
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FORM No. 26 (Rule 87). 

Advertisement of appointment of Official Liquidator . 

’ (Title.) 

Notice is hereby given that of by an order, 

dated the day of 19 , has been appointed 

Official Liquidator of the abovementioned company (a) 

Se person l ap“ with joillt and Several P« wers - 

pointed add. (Signed) ( Attorneys for the Petitioner J 

Dated this day of 19 . 

FORM No. 27 (Rule 80). 

Security Bond by Official Liquidator and a Guarantee Society . 

(Title.) 

Know all men by these pieseuts that I/We (name of the Official 
Liquidator or Liquidators his or their description and address) and we 
(name of the Guarantee Society) carrying on business in Calcutta at 
(Place of business) through (name of the Guarantee Society’s Agent) 
hereinafter called the Society are jointly and severally held and firmly 
bound unto (name of the Registrar, Original Side), Esquire, 

Registrar of the High Couit of Judicature at Fort William in Bengal 
in its Ordinary Original Civil Jurisdiction (or name of the Judge) 
Esquire, Judge of the District Court of his successor or 

successors in office and assigns in the sum of Rs. of 

lawful money of British India to be paid to the said 

(name of the Registrar, Original Side) Esquire (or name of the Judge) 
Esquire his successor or successors in office or assigns as the case may 
be, for which payment well and truly to be made I/we the said (name of 
the Official Liquidator or Liquidators) for myself (ourselves) my (our) 
heirs, executors, admiitist i ators, and representatives and every of them 
and we, the Society, for ourselves and our successors do heiebv bind 
and oblige ourselves for the whole firmly by these presents, and we the 
Society, do hereby submit ourselves to the Jurisdiction of the said High 
Court (or District Court) : and appoint (place of business of the Agents) 
aforesaid as the address for the service of all writs, proceedings or 
notices that mav be issued taken or given with reference to the condi- 
tions of this Bond or with respect to the liability of the said (name of 
Official Liquidator or Liquidators) thereunder. Signed, Sealed and 
Delivered bv the said (name of the Official Liquidator or Liquidators) 
and sealed with the seal of the said Society. Dated this day 

of one thousand nine hundred and 

Whereas by an order, dated the , day of one thousand 

nine bundled and made by the said High Court (or District 

Court) in the matter of the Indian Companies Act VII of 1913 and in 
the matter of (name of the company) the said (name of the Official Liqui- 
dator or Liquidators) was (were) appointed the Official Liquidator (s) of 
the said Company and he (they) was (were) thereby directed to give 
security for Rs. to be approved of by the said Registrar (or 

Judge of the District Court). And whereas the said (name of the Offi- 
cial Liquidator or Liquidators) has (have) proposed and the said Regis- 
trar (or Judge of District Court) has under the Rules of the said High 
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Court accepted the said Society as surety for the said (name of the Offi- 
cial Liquidator or Liquidators). 

Now the condition of the above written Bond or Obligation is such 
that if the said (name of the Official Liquidator or Liquidators) or bis 
(their) executors or administrators or some or one of them do and shall 
duly account for all and everj^ the sum or sums of money or other 
property which the said (name of the Official Liquidator or Liquidators) 
has (have) received and shall receive or lias (have) or shall become or be 
held liable to pay or account for as such Official Liquidator(s) as afore- 
said and do and shall pay or deliver the same as the Court or Judge hath 
directed or shall hereafter direct and shall give immediate notice to the 
Court if the said Society shall become insolvent, or go into liquidation 
and do and shall from time to time aad at all times hereafter so long as 
he (they) shall continue as such Official Liquidator(s) duty and faith- 
fully in all respects discharge t lie duties and obligation which shall 
devolve upon him (them) as Official Liquidator(s) as aforesaid and 
file and pass hfs (their) account(s) before a Judge at the said Court at the 
times and in the manner required by the Rules of the said Court 
or as the Court or a Judge may direct and obey and carry out all other 
directions contained in the said order and all other orders which may 
hereafter be made by the said High Court (or District Court) in the 
premises : then the above written Bond or Obligation shall be void, 
otherwise the same shall remain in full force and virtue. 

Signed, Sealed and Delivered by the said (name of the Official 
Liquidator or Liquidators) at Calcutta in the presence of 

The Seal of the Society was hereunto affixed in the presence of 

Signed for and on behalf of the Society. 

FORM No. 28 (Rule 80). 

Security Bond by Official Liquidator and Surety other than 
( iuarantee Society . 

Know all men by these presents that 1 (we) name of the Official 
Liquidator(s) his or their description and address and I (we) iname(s) of 
of the Sutety or Sureties his or their description^! and addr essfeslj are 
jointly and severally held and firmly bound unto (name of the Registrar, 
Original Side) Esquire, Registiar of the High Court of Judicature at 
Fort William in Bengal in its Ordinary Original Civil Jurisdiction (or 
name of the Judge) Esquire, Judge of the District Court ot 
his successor or successors in office and assigns in the sum of Rs, 

of lawful money of British India to be paid to the said (name of 
the Registrar, Original Side) Esquire, for name of the Judge), Esquire 
his successor or successors in office or assigns as the case may be, for 
which payment well and truly to be made, we the said [name of the 
Official Liquidator(s) and Surety or Sureties; for ourselves, our heirs, 
executors, administrators and representatives and every one of them do 
hereby bind and oblige ourselves for the whole firmly bv these presents. 
Signed, Sealed and Delivered by the said [name of the Official Liquida- 
tors) and Surety or Sureties |. 1 

Dated this day of one thousand 

nine hundred and 
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Whereas by an order, dated the day of 

one thousand nine hundred and made by the said 

High Court (or District Court of ) in the matter 

of the Indian Companies Act VII of 1913 and in the matter of (name of 
the Company) the said [name of the Official Liquidator(s)] was (were) 
appointed the Official Liquidator(s) of the said Company and he (they) 
was (were) thereby directed to give security for Rs. to 

be approved by the said Registrar (or the Judge of the said Court). And 
whereas the said I name of the Official Liquidator(s)] has (have) proposed 
and the said Registrar has accepted the said (name of the Surety or 
Sureties) as Surety (Sureties) for the said (name of the Official 
Liquidator(s). 

Now the condition of the above written Bond or Obligation is such 
that if the said [name of the Official Liquidators)] or is (their) execu- 
tors or administrator or some or one of them do and shall duly account 
for all and every the sum and sums of money or other property which 
the said I name of the Official Liquidator (s)j has (have) received and 
shall receive or has (have) or shall become or be liable to pay or account 
for as such Official Liquidatoi (s) as aforesaid and do and shall pay or 
deliver the same as the Court or a Judge hath directed or shall here- 
after direct and do and shall from time to time and at all times hereafter 
so long as he (they) shall continue as such Official Liquidator(s) duly 
and faithfully in all respects discharge ( lie duties and obligations which 
shall devolve upon him (them) as Official Liquidator(s) as aforesaid and 
file and pass his (their) accounts before a Judge of the said Court at the 
times and in the manner required by the Rules of the said Court or as 
the Court or a Judge may direct and obey and carry out all other direc- 
tions contained in the said order and all other orders which may 
hereafter be made, the above written Bond or Obligation shall be void, 
otherwise the same shall remain in full force and virtue. 

Signed, Sealed and Delivered at Calcutta in the presence of 


FORM No. 29 (Rule 8<>). 
Affidavit by Sureties. 
(Title.) 


We. 


of 


,of 


oath (or solemnly affirm) and say as follow 


, etc,, and 
etc., severally make 


rs 


1. I. the said for myself say that I am 

worth (a), the sum of Rs. of lawful money of British 

India over and above what is sufficient for the payment 
of all my just debts and liabilities. 

2. And, I, the said , for myself say that 

I am worth the sum of Rs. of, etc., 

(as above). 

Sworn, etc. 


(a) Particulars 
of property to 
be specified if 
required by tbe 
Registrar. 
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FORM No. 30 (Rule 81). 

Certificate that Official Liquidator has given Security * 
(Title.) 


This is to certify that of 

who was on the day of 19 * 

appointed Official Liquidator of the abovenamed company, has duly 
given security as ordered by the Court. 

h s. 

(Signed) Registrar . 

Dated this day of 19 


FORM No. 32 (Rule 97>. 

Request to invest cash in Government Securities . 
(Title.) 


To 


(Name of bank) 


Sir, 

It appearing that the sum of Rs. is standing to the 

credit of the account of the Official Liquidator of the abovenamed com- 
pady, you are hereby requested to invest the sum of Rs. being 

part thereof, in the purchase of (here insert the description 

of the Government security intended to be purchased) in the name 
of of the Official Liquidator of the said company and to 

retain such Government securities on behalf of the Official Liquidator. 
The said securities are not to be sold, tiansferred, or othei wise dealt 
with, except upon a direction for that purpose signed by the Official 
Liquidator of the said company and countersigned by the Registrar 
(or by the Judge of the District Court of or under an order 

to be made by the Judge). 

I am, 

Sir, 

Your most obedient servant, 


Dated this day of 


19 


Official Liquidator . 


FORM No. 33 (Rules 86 and 245). 

Liquidator's statement of Account ( a A 
(Title.) 

1. (Name of the Company). 

2. (Nature of proceeding whether wound tip bv the Coart or 

under the supervision of the Court, or voluntary.) ' ’ 

3. (Date of commencement of winding up). 

4t (Name aud address of liquidator). 


(a) When filed 
under Rule 245 
this statement 
must be filed in 
duplicate. 
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(6) If Trad- 
ing Account 
authorised 
total to be 
inserted 
and detailed 
receipts 
and pay- 
ments 
account to 
be attached. 


Realizations. 

Disbursements. 

Date. 

Of whom 
received. 

Nature 
of assets 
realised. 

Amount. 

1 

Date. |To whom 
| paid. 

Nature of 
disburse- 
ments. 

Amount, 

1 

2 

3 

......A..... 

5 ! 6 

7 

8 



' 

j 

(b) From 

1 

Rs. a. p.j 

i 

I 

i 

i 

(b) Form 

i Rs. a. p. 


■Trading 


1 

Trading 



Accott nt. 

! 

i 

i 

: i 

i ! 

Account. 



Analysis of Balance, 


Total realizations 
Total disbursements 

Balance 


The balance is made up as follows : — 


Rs. a. p. 


Rs. a. p. 


(1) Cash in the hands of Liquidator 
( m J) Total payments iuto bank, including balance 
at date of commencement of winding up (as 
per Bank Book 
Total withdrawal from bank 
Balance at bank 

(3) Amounts invested by Liquidator — 

Less — Amount realised from same 

Balance 

Total balance as shown above — 


Note . — Full details of stock purchased for investment and of realisations thereof 
should be given in a separate statement. 

Note . — The Liquidator should also state — 

Rs. 


(1) The amount of the assets and 

liabilities at the date of the 
commencement of the wind- 
ing up according to the Liqui- 
dator’s estimate. 

(2) The total amount of the capital 

paid up at the date of com- 
mencement of the winding 
up. 

(H) The general description and 
estimated value of outstand- 
ing assets (if any). 

(4) The cause which delayed the 
termination of the winding 


Assets (after deducting 
amounts charged to se- 
cured creditors) 

Debenture holders 
Liabilities— 

Secured creditors 
Debenture- holders 
Unsecured creditors 
Paid up in cash 
Issued as paid up otherwise 
than for cash 


Up. , 

(§) The period within which the 
winding up may probably be 
completed. 

no receipts or payments, the portion of the form tinder the 
" Bealifatiopf should be omitted. , 
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FORM No. 34 (Rules 86 and 245). 

Affidavit verifying Liquidator's Account . 

( Title. ) 

I, , of the (Official) Liquidator 

of the abovenamed company, make oath and say : — 

That (the account hereunto annexed and marked “A” contains 
a full and true account of my receipts and payments in the winding up 
of the abovenamed company) from the day of 19 , 

to the day of 19 , inclusive (and that) I have 

not nor has any other person by my order, or for my use during such 
period, received or paid any moneys on account of the said company 
(other than and except the items mentioned and specified in the said 
account). 

I further say that the particulars in the annexed account marked 
“A”, with respect to the proceedings in and position of the liquidation, 
are true to the best of my knowledge and belief. 

Sworn (or solemnly affirmed), etc. 

If no receipts or payments the words in brackets should be 
omitted. 


FORM No. 35A (Rule 47). 

hi the matter of The Indian ( ompanies Act 
and 

In the matter of the , Ltd . 

Upon reading on the part of the abovenamed company, a petition 
and the exhibits thereunto annexed verified by an affidavit of 
affirmed on the and filed this day and upon hearing 

for the applicants. It is ordered that the applicants do 
convene a meeting of the creditors and/or members of the abovenamed 
company such meeting to be held at the registered office of the company 
at on at o’clock in the afternoon for the 

purpose of considering and if thought fit approving with or without 
modifications a Scheme of Arrangement proposed to be made between 
the company and its said creditors and/or members. And it is further 
ordered that at least one week before the dale appointed for such meet- 
ing advertisements convening the same stating that a copy of the 
Scheme of Arrangement may be seen at the office of the Solicitors 
of the applicants be inserted as follows : once in the 
and once in the . And it is further ordered that at least 

10 days before the date appointed tor such meeting circular letters to 
the same effect together with proper form of proxy and a copy of the 
proposed Scheme be sent under certificates of 'posting to each of the 
said creditors and/or members at their addresses as tecorded in the 
books of the company and this Court doth hereby appoint 
and failing him as Chairman of the said meeting. And 

it is further ordered that the said Chairman do report the result of the 
said meeting to this Court. And it is further ordered that the applicants 
do bear and pay their own costs of this application to be taxed, if 
necessary, by the Taxing Officei of this Court as between attorney and 
client. 

Witness, etc. 
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FORM No. 35B (Rule 47). 

In the matter of The Indian Companies Act 
and 

In the matter of Limited . 

Upon reading on the part of the abovenatned company its petition 
verified by an affidavit of affirmed on the 

and the exhibits annexed thereto marked respectively A, B and C and 
an affidavit of as to due advertisement and sendee of the 

notice affirmed on the and the exhibits annexed thereto 

marked respectively A, B and C all tiled on the and the 

report of the Chairman appointed to preside over the meeting 

and upon reading on the part of creditors of the abovenamed 

company their joint affidavit affirmed on the and filed on 

the and upon reading the order made herein and dated 

whereby the company was directed to convene a meeting of 
its creditors and/or membeis for the purpose of considering and if 
thought fit approving with or without modification a Scheme of Arrange- 
ment proposed to be made between the said company and its creditots 
and/or members and upon hearing advocate for the said 

company and Mr. , advocate for the creditors 

supporting the said application. 

It is ordered that this Court doth hereby sanction the Scheme of 
Arrangement as modified by the creditors and/or members at their 
meeting held on the and as set forth in Annexure **B" to 

the said petition (a copy whereof is hereunder wiitten) and doth hereby 
declare the same to be binding on the creditors and/or members of the 
company and on the said company. And it is further ordered that the 
company do file an office copy of this order with the Registrar of Joint 
Stock Companies, Bengal, within fifteen days from the same being filed. 
And it is further ordered that the costs of the parties appearing of and 
incidental to this application (including fees to Counsel) to be taxed by 
the Taxing Officer of this Court be paid by the said company out of 
its assets. 

Witness, etc. 

FORM No. 36 (Rule 123). 

Advertisement of f i editors. 

( Title.) 

The creditors of the abovenamed company are required on or 
before the day of 19 , to send their names and 

addresses of their attorneys (if any) to of the 

Official Liquidator of the said company, and, if so required bv notice 
in writing from the Official Liquidator, shall, either in person or by 
their attorneys, prove their said debts or claims at such time as shall 
be specified in such notice, or in default thereof they will be excluded 
from the benefit of any distribution made befoie such debts are proved. 
The day of 19 , at o’clock in tKe 

noon at the said is appointed for the investigation of debts 

and claims. 

Official Liquidator. 

Dated this day of 19 . 
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FORM No. 37 ( Rule 128 ). 

Notice to creditors to prove their debts before the 


Official Liquidator . 

( Title. ) 

(Address and date). 

Sir, 

You are hereby required to prove the debt claimed by you against 
*the abovenamed company, by filing your affidavit, and giving notice 
thereof to me on or before the day of next, and you 

are to attend at my office in person or by your attorney on the 
day of 19 , at o’clock in the noon, being 

the time appointed for the investigation of the claim. 

Official Liquidator . 

Dated this day of 19 . 


To 


{ Name of creditor. } 
(Address). 


FORM No. 38 ( Rule 129 ) 


Affidavit of creditor in proof of deht. 

( Title. ) 


I, , of make oath (or solemnly 

affirm) and say as follows : — 

1. (If not made by the creditor personally, the deponent must 
state his authority for making the affidavit and his means of knowledge). 

2. The abovenamed company was on the {a) da> of 

19 , and still is justly and truly indebted 

(a) Date of the me ( or the sa jd ) j„ t ] ie sum () f 

order” 8 UP for , etc. (Describe shorth the nature of the 

debt and exhibit any security held and in case ot a trade 
debt exhibit vouchers). 


3. (h) I have not nor lias nor have any person or persons by my 

{!>) This para- order or to my knowledge or belief for my use, 
graph to be adapt- received the sum of Rs. or any part thereof, 

ed ill the case or aU y security or satisfaction for the same or any 
"hanThe'ci'adUor paI 1 tllereof ' except the said (security'! hereinbefore 
being the ilepo- referied to ]. 

nent. Sworn (or solemnly affirmed), etc. 


FORM No. 39 ( ule 132 ). 

Affidavit of Official Liquidator as to Debts and Claims. 

( Title.) 

I. . of , the Official Ipquidat or of 

the abovenamed company make oath (or solemnly affirm) and say as 
follows : — 

1. I. have, by the paper hereto annexed and marked with the 

letter A, set forth a list of all the debts and claims, the particulars of 
which have been sent to me by persons making claim upon or claiming 
to be creditors of the said company, pursuant to the advertisement 
issued in that behalf, dated the day of 19 an d the 

names and addresses of the persons by whom such claims are made. 
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2. I have investigated the said debts and claims and examined 
the same with the books and documents of the said company in order 
to ascertain, to the best of my ability, which of such debts and claims are 
justly due from the said company ; and I have, in the first part of the 
said list, set forth such of the said debts and claims or parts thereof, 
as in my opinion are justly due from the said company, and proper 
to be allowed, without further evidence and I have, in the sixth column 
of the said first part of the said list, set forth the amount proper to be 
allowed in respect of such debts and claims ; and 1 believe that such 
amounts, respectively, are justly due and proper to be allowed ; and I 
have, in the seventh column of the said first part of the said list, stated 
my reasons for such belief. 

3. I have, in the second part of the said list, set forth such of the 
said debts and claims in my opinion ought to be proved by the res- 
pective creditoi s. 

Sworn (or solemnly affirmed), etc. 

Exhibit A referred to in the affidavit of sworn (or 

solemnly affirmed) before me this day of 19 . 

(Signed). 


List ok Dk.bts and Claims of which thk Particulars havk 

BKKN SKNT To THK OFFICIAL LIQUIDATOR. 

(First Part.) 

Debts and claims which ought to he allowed without further evidence . 


Serial 

number. 

j 

Names of 
creditors. 

Address 
and des- 
cription. 

i 

Particulars \ 
of debt or i 
j claim. 

Amount 

claimed 

■ i 

j 

j Amount ! 
! proper to ! 
be allowed. 

i 

Reasons for 

1 belief that 
amounts are 
proper to be 
allowed. 

i 

*> 

•» ! 

4 

:> 

0 

i 


•» j 

: 

1 

I 

Rs. a. p. 

Rs. a. p. 
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( Second Part. ) 

Debts and claims which ought to be proved by the creditors . 


Serial 

1 Number of 

Address and 

Particulars of 

Amount 

nu tuber. 

creditors. 

j 

description. 

i 

debts or claims. 

claimed. 

i * 

1 

2 

3 

4 

5 

| 

! 

i 

i 

i 

: 



Rs. a. p. 


FORM No. 40 ( Rule 132. ) 

Notice to creditors to prove as much of their debts as is not 
admitted before the Judge . 

. (Title.) 

You are hereby required to prove before t lie Judge the debt/Rs. 

out of the debt claimed by you against the abovenained 
company. You are accordingly required to attend in person or by your 
attorney or advocate at the Court House on the day of 

19 , at o’clock in the forenoon, being the time 

appointed for hearing and adjudicating upon the claim. 

(Where the claim is admitted in part). 

Particulars identifying the pait of the claim rejected. 


Of fie i at L i quid a tor „ 

Dated this day of It) 

To 


(Name of creditor.) 
(Address.) 


FORM No. 41 (Rule 135). 

Certificate as to settlement of list of debts and claims . 
(Title.) 


The debts and claims which have been allowed are set forth in 
the first schedule hereto, and (with the interest thereon and costs men- 
tioned in the schedule) aie due to the persons therein named* 

In the first P art o f the said schedule are set forth such of the said 
debts and claims as carry interest, and the interest thereon has been 
computed after the rate they respectively carrv, down to date of the 
winding up. 


hi the second part of the said schedule are set forth such of the 
debts and claims as do not carry interest. 

disallwed ClalU1S '*** f ° rth the seco,ld schedule hereto have been 
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Thk First Schedule above referred to. 


(First Part.)' 

Debts and claims which carry interest . 


Serial 

i 

Names of i Addresses and 

Particulars of debt,.. 

Total 

number. 

creditors. 1 descriptions. 


amount. 

1 

o | •> 

4 

5 

i 

s 

i 

i 

On bills of exchange 
dated, etc. 

Principal 

Interest at per cent, 
per annum from to 
the date of com- 
mencement of the 
winding up. 

Cost of proof ... j 

Rs. a. p. 

I 


(Second Part.) 



Debts 

and claims which do not carry 

interest. 


Serial 

Names of 

\ 

Addresses • T ,- . , f 

, . 1 Particulai* of 

and des- , , . 

. . debts, 

cnptions. , 

j i 

Interest on 

Total due. 

number. 

! creditors. 

i 

i piincipal. 

j 


I 

o 

4 

! n 

C> 


: Rs. a p. Rs. a. p. 


Goods sold 
Cost of pi oof 


Thk Second Schedule above referred to 


Serial 

number. 

Names of creditors. 

Addresses and 
descriptions. 

Particulars of 
claims. 

1 Amount 
; claimed. 

1 

o 


4 

5 


i 


i 

i 

i 

i 


Signature of the Judge (or District Judge). 

19 . 


Dated this 


day of 
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FORM No. 42 (Rule 141). 

Notice of preliminary settlement of the list of contributories . 

(Title.) 

(Address). 

(Date). 

Take notice that I have appointed the day of 

19 at o’clock in the forenoon at (the above address) for 

the preliminary settlement of the list of contributories of the above- 
named company. 

According to the books of the company you will be included in 
such list for the number of shares stated below. If you object to such 
inclusion you should attend in person or by your attorney at the time 
and place stated above when your objections will be heard and 
considered. 


Official Liquidator. 


Number 
on list. 

Name. Address. 

Description. 

i 

In what Number of shares 

character * or extent of 

included. interest. 

i 



! 

i 

i 


FORM No. 43 (Rule 142). 

Preliminary list of contributories made out by the 
Official Liquidator. 

(Title.) 

The following is a list of members of the company liable to l»e 
placed on the list of contributories of the said company, made out by me 
from the books and papers of the said company, together with their 
respective addresses and the number of shares (or extent of interest) to 
be attributed to each, so far as I have been able to ascertain the same. 

In the fiist of the list, the persons who are contributories in their 
own right are distinguished. 

In the second part of the said list, the persons who are contribu- 
tories as being representatives of, or being liable for the debts of others 
are distinguished. ‘ ’ 
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(First Part.} 

Contributories in their own right. 


Serial No, 

Name. 

i 

! 

Address. 

i 

Description. 

i 

Number of 
shares (or extent 
of interest). 

Remarks. 

1 

2 

3 

1 

1 ± _ 

5 

6 


1 

1 

i 

! ; 

1 

i 

1 i 

i ; 



I 

. 1 I ! | 

■ ■■■■ ■ in 

(Second Part.) 

Contributories as being representatives of or liable for the 
debts of others . 


Serial 

No. 

Name. 

Address. Description J^rTctfr 
| included. 

i 

. 

I Number of 
j shares (or ; 

exteut of ! 

I interest). 

j 

Remarks. 

1 

•> 

4 > fi 

i i) 

7 

: 

! | 
! 

! 

i 

i 

i 

j 



Dated the day of 


19 


Official Liquidator . 


FORM No. 44 (Rule 143.) 

Notice to contributories of settlement of list of contributories 
* by the Judge . 

(Title.) 

(Address). 

(Date). 

Notice is heiebv given that the day 

of 19 , at o’clock in the forenoon at the 

Court-house, Calcutta (or at the District Court at ), 

has been fixed for the settlement of the list of contributories of the 
abovenamed company made out and filed in Court by the Official Liqui- 
dator and you are included in such list in the character and for the 
number of shares or extent of interest stated below : and if no sufficient 
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cause is shown by you to the contrary at the time and place aforesaid, 
the list will be settled by the Judge, including you therein. 

Unless the Judge shall otherwise direct no application for any vari- 
ation of the list wilbbe entertained after the da) y so appointed. 



FORM No. 45 (Rule 144). 

Endorsement by Judge on settlement of List of Contributories. 

(Title.) 

List settled as filed (except that Nos. are 

expunged from the list ami Nos. stand oxer for 

determination and subsequent endorsement liercoiib 


Judge. 


Dated the 


day of 


Vd 


FORM No. 46 (Rule 149). 

Petition for leave to make a call. 

(Title.) 

The humble petition of , official Liquidator of the 

abovenamed company, slieweth as follows : — 

1. The abovenamed company was bv an order 

dated the day of 19 , oidered 

up by this Court (or under the supervision of this Court). 

2. By an order of this Court, dated the 

of 19,1 was appointed Official Liquidator. 

3. On the dav of 19 

contributories of the said company was settled bv the 
Mr. Justice 

(° r Esqr., District Judge of ). 

4. 'Ihe amount of debts proved and admitted against the said 

company and the estimated amount of the costs, charges and expenses of 
the winding np aggregate the sum of Rs. or tlmreaboutst 

5. Of the assets set forth in the statement of assets I have rea- 


of this Court, 
to be wound 

day 

, the list of 
Honourable 
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lised the sum of Rs. of which I .still have in hand the stun 

of Rs. I estimated that the assets still remaining to he collect- 
ed will realise approximately Rs. . There are no other assets 

belonging to the said company except the amounts due from 
contributories. 

6. In the settled list of contributories of the said company' appear 

the names of persons in respect 

of shares. 

7. For the purpose of satisfying the debts and liabilities of the 

the company and of paying the costs, charges and expenses of the wind- 
ing up I believe the stun of Rs. will be required in addition 

to the amount I now have in hand and the amount still to be collected 
by realisation of the outstanding assets. 

8. In order to provide the said sum of Rs. it is 

necessary to make a call upon the several persons who have been settled 
on the list of contributories and to provide for the contingency of some 
of such contributories partly or wholly failing to pay the amount of such 
call I believe that for the purpose of realising the said amount required 
it: is necessaiv that a call of Rs. per share be made. 

Your petitioner therefore humbly prays as follows : — 


(</) Or as t he 
case may be. 


(l) That leave be given to your 
petitioner to make a call of Rs. 
per share on all the contributories 
of the said company (a) and to fix 
the date for the payment of such 
call. 


(2) That the costs of and inci- 
dental to this petition and the 
order to be made thereunder and 
the costs of and incidental to mak- 
ing and enforcing such call be paid 
out of the call money to be collect- 
ed (or out of the assets coming to 
the hands of your petitioner). 

(3) Or that Mich other order 
may be made in the premises as 
may be fit and proper. 

Verification. 

J f , the Official Liquidator of the 

abovenanied company, make oath (or solemnly affirm) that the state- 
ments contained in the foregoing petition are true to the best of my 
knowledge, information and belief. 

Sworn (or solemnly aftiimed), etc. 


FORM No. 47 (Rule 150). 

Advertisement of intended call. 

(Title.) 

Notice is hereby given that the day 

19 , at o’clock in the noon at the Court-House, 


of 
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Calcutta (or at the District Court) has been appointed 

for the hearing of an application to sanction a call on (all) the contribu- 
tories of the said company (or as the case may be) and that the said call 
shall be for Rs. per share. All persons interested are 

entitled to attend at such day, hour and place and to object to such call 
being sanctioned. 

Official Liquidator . 

Dated the day of 19 . 


FORM No. 48 (Rule 151). 
Order giving leave to make a call . 
(Title.) 


Upon the application of the Official Liquidator of the ahovenanied 
company, and upon reading the petition of the said Official Liquidator, 
, filed the day of 19 , and an affidavit 

io adverse* 8 ° f [ a) . . filedthe dn - v of 19 . 

meats. and upon hearing 


It is ordered that leave he given to the Official 
(6) Or as the case Liquidator to make a call of Rs. per share on 

(all) t lie contributories of the said company {/?) 

And it is ordered that each such conti ihutory do on or before 
the day of 19 , pay to the Official Liquidator 

of the said company (into the bank at its head office 

or branch to the account of the Official Liquidator or, 

in the case of a District Court, into the District Couit at ) the 

amount which is due from each such contributory in lespect of such call. 


FORM No. 49 (Rule 151 l. 

Notice to be served with the order sanctioning a call. 

(Title.) 

(Address). 

(Date). 


(a) For use 
according as the 
call is to be paid 
to the Official 
Liquidator or 
into the hank. 


The amount due from you (name) in respect of the call made pur- 
suant to the order whereof a copy is attached lieieto is the sum of 
R* s * (a) which sum is to he paid by you on 

or before the day of 19 to me 

as the Official Liquidator of the said company at my 
office No. (a) (or into the hank at its 

head office or branch or into the District Court 

at ) t0 the account mentioned in the said 

order. You may pay the same in person, or through a hanker or other 
agent, but this notice and copy of the order attached must be produced 
sjt the batik (or to the Court) upon such payment and the 

Secretary and Treasurer (or the Agent) of the hank or the 

Nazir or other proper officer of the said Court) will, upon receiving 
the same, deliver to you a certificate of the pavmet signed by the said 
Secretary and Treasurer (or Agent) (or Judge). In order to prevent 
proceedings being taken against you for non-payment, vou must tame- 
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diately upon such payment, cause written notice of the payment, and of 
the date thereof to be given to me, as the Official Liquidator of the said 
conipan3 r , at my Office No. 

Official Liquidator . 


To 


( Name of contributory ). 
(Address). 


FORM No. 50 (Rule 152.) 

Summons to enforce call. 

(Title.) 

Let all parties concerned attend at on the day 

of 1 9 at o’clock in the noon on the hearing 

of an application on the part of the Official Liquidator of the above- 
named company, that a call to the amount of Rs. per share may 

be enforced on the contributories of the said company set out in the 
schedule annexed hereto. 

This summons was taken out by of attorney 

for the said Official Liquidator. 

To , a contributory of the said company 

against whom the call is to be enforced. 


ThK ScHROn.K ABOVE REFERRED TO. 


Number of 
list. 

Name. 

Add l ess. 

i Description. 

| 

In vvliat 

chaiacter 

included. 

Amount due. 

1 

0 

• > 

i 

j 

! 1 

j 

;> 

| 

<> 


FORM No. 51 (Rule 152.) 

Affidavit in support of application for order for payment of call. 

(Title.) 

I, , of , the Official Liquidator 

of the abovenamed company, make oath (or solemnly affirm) and say as 
follows : — 

1. .None of the contributories of the said company whose names 
are set forth in the scl^dule to the summons herein annexed have paid 
the sums set opposite their names respectively in the said schedule, 
which sums are the amounts now due from them respectively in respect 
of the call of Rs. per share, in pursuance of the older of this 

Court in that behalf dated the day of 19 
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2. The sums set opposite the names of such contributories respect- 
ively in the said schedule are the amounts due and owing by such 
contributories respectively in respect of the said call. 

Sworn (or solemnly affirmed), etc. 


The Schedule above referred to. 


Number of 
list. 

Name. 

l 

| 

Address. 

j j 

. . . j In what j 

Description. , cbaracter 

1 included 

Amount due. 

1 

o 

! 

*> 

. t 

4 j A. 

! 0 

: 


i ! 

i [ 

i 

j 

1 

1 

i 


Note . — In addition to the above affidavit, ail affidavit of the 
service of the applications for the call will be required. 


FORM No. 52 (Rule 152). 

Order for payment of call due from a contributory . 

(Title.) 

Upon tne application of , the Official Liquidator of 

the abovenamed company, and upon leading an affidavit of 

(a) All affidavit of filed the day of 19 (a) and an 

non-payment. affidavit of the Official Liquidator, filed the day 

(b) Affidavit of of 19 (b) and upon healing, 

service the appli- j t j s ordcied that of (or 

meniVnuTcall of the ,e k'al P ersollal representative of 

late of deceased) one ot the contributories 

of the said company for, if against several cnntiibutoi ies, the several 
persons named in the second column of the schedule to this order being 
contributories of the said company), do, on or hefoie the day 

of 19 , or within four days alter seivice of this order, 

pay to the Official Liquidator of the said company at his office No. 
the sum of Rs. (oi into the bank at its head 

office or branch to the account of the Official Liquidator 

(or into the District Court at ) (if against a legal personal 

representative add, out of the assets of the said deceased, in 

his hands as such legal personal representative as aforesaid, if the said 
has in his hands so much to be administered, or, if 
against several contributories, the several sums of money set opposite 
to their names respectively in the sixth column of the said schedule 
hereto), such sum(s) being the amount(s) due from the said 
(oi ) (or the said several persons respect ively) in respect of the 

call of Rs. per share duly made, dated the day of 

19 . 
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Thk Schedule referred to in the foregoing order. 


( 

r 

Number of ! 
list. | 

i 

Name. 

Address. 

i 

Description. 

In what 
character 
} included. 

i 

| Amount 
! due. 

1 

1 1 


3 

I 4 

1 a 

i 

! 

! 

| 

! 

j 

1 ! 

! 

i 

J 

i 

i 

i 

: 


Note . — The copy for service of the above order must bear the 
following notice : — 


“if you. the undermentioned , neglect to obey 

this cider by the time mentioned therein, you will be liable 
to process of execution, for the purpose of compelling you to 
obey the same.” 


* of 




day 

of 

of 




19 

vvb 


19 personally 
with the otdet made on the 


FORM No. 53 (Rule 152). 

Affidavit of service of outer for payment of call. 

(Title.) 

I, , of , make oath (or solemnly affirm) 

and say as follows 

(1) I did, on the 

serve 

day of 

A by delivering to and leaving with the said at in the 

a true copy of the said order. 

(2) There were on the said copy when so served the following 
words : ~ 

4 If you, the undermentioned , neglect to obey this 

older by the time mentioned therein, you will be liable to 
process of execution for the purpose oi compelling you to 
obey the same.” 

Sworn (or solemnly affirmed), etc. 


FORM No. 54 (Rule 169). 
Notice of Meeting {General Form). 
(Title.) 

(Address). 

(Date). 


Take notice that a meeting of creditors (or contributories) in the 
above matter will be held at on the day of 

19 at o'clock in the noon. 

Agenda. 


(«) 


(<i) Here insert 
the purpose of 

the meeting*) 


Official Liquidator . 
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FORM No. 55 (Rule 170). 

Affidavit of postage of notices of meeting . 

(Title.) 

I, , a (a) make 

(<*) Description. oat b ( or so ]emxily affirm) and sa£ as follows : — 

(1) I did on the day of 19 , post to 

each creditor mentioned in the company’s list of debts (or to each con- 
tributory mentioned in the register of members of the company) a notice 
of the time and place of the meeting in the form hereto annexed and 
marked “A”. 

(2) The notices for creditors were addressed to the said creditors 
respectively according to their names and addresses appearing in the list 
of debts of the company. 

(3) The notices for contributories were addressed to the conti ibti- 
tories respectively according to their names and addresses appearing in 
the register of members of the company. 

(4) I despatched the said notices bv posting the same prepaid at 

the post office at before the hour of o’clock in the 

noon on the said day. 

Sworn (or solemnly affirmed), etc. 

FORM No. 56 (Rule 173). 

Nomination of Chairman of a meeting, 

(Title. ) 

I , the Official Liqiudatot of do hereby 

nominate Mr, of to be 

Chaiiman of the meeting of creditors (or conti ilmtoi ies) in t lie above 
matter, appointed to be held at on the day of 

19 , and I depute him to use at such meeting, on my behalf, 

all proxies held by me for use thereat. 

Official Liquidator. 

Dated this day of 19 . 

FORM No. 57 (Rule 184'. 

Report of result of meeting of creditors or contributories. 

(Title.) 

1, , the Official Liquidator of the a hove named 

company or Chairman of a meeting of the creditors (or contributories) 
of the abovenamed company summoned in accordance with directions 
given on the day of 19 by advertisement (or 

notice) dated the day of 19 , and held on the 

day of 19 , at , do hereby 

report the result of such meeting as follows : — 

The said meeting was attended, either personally or by proxy, by 
creditors whose proofs of debts against the said 
company were admitted for voting purposes, amounting in the whole 
to the value of Rs. (or by 

contributories, holding in the whole shares in the said 

company, and entitled respectively by the regulations of the company 
to the number of votes hereinafter mentioned). 
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The proposal (or resolution) submitted to the said meeting was 
(here state proposal or resolution as submitted to the meeting).; 

The said meeting was unanimously of opinion that the said pro- 
posal (or resolution) should (not) be adopted ; [or the result of the \ T oting 
upon such proposal (or resolution) was as follows] (a) : — 


(a) Here set 
out the ma- 
jorities by 
which the 
respective 
resolutions 
were car- 
ried or lost. 


I 

! 


Voting on Resolutions. 


Resolutions put to the meeting 


For. 


Number. 


Amount. 


Against. 


Number.! Amount. 


(State the substance of any re- 
solutions put and total amount 1 
of tlieir proofs if creditors or t 
shares if contributories.) j 


No. Shares.! Votes. 


No. 


Shares. Votes. 


Creditors 

Contributories 


hated this day of 


19 


( 7/ airman. 


FORM No. 58 (Rule 18(S). 
Form of proxy * 

i TitleJ 


Cf) If a fi t in write 
“we” instead of 
“I" and set out 
the full name oi 
the firm. 


I, (a) of 

(or cont t ibutoiy ) of the aboveiiamed 


, a creditor 
company hereby 


(6) Here insert 
either Mr. ' '* 

of or “the Official 
Liquidator in the 
above matter “ 

(c) If a firm, sign 
the firm’s trading 
title and add “bv 
partner in the 
said firm.” 

N.B . — No creditor shall appoint a proxy who is not a creditor of 
the company whose debt or claim has been admitted or allowed and 
no contributory shall appoint a proxy who is not a contributory, but 
a creditor or contributory may appoint the Official Liquidator to act 
as his proxy. 


appoint (/>!■ as my (out ) proxy to vote for 

me (us) at the meeting of creditors (or contributories) of 
the said company to be held on the day of 

19 and at any adjournment thereof. 

Signed (c). 

Dated this day of 19 

Signature of witness. 

Address. 

Description. 
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FORM No. 59 (Rule 164) 

Advertisement as to declaration of a dividend . 

(Title.) 

(Address). 

(Date). 

Notice is hereby given that a first (or, as the case may be) 
dividend of in the rupee has been declared and that the same 

will be payable on the ... .dqy^of. 19 at the office of 

th.e Official Liquidator-No. 

Every person entitled to participate in this dividend will receive 
a notice to that effect and no payment will be made except upon 
production of such notice. 

Official Liquidator . 

FORM No. 60 (Rule 164). 

Notice of dividend. 

(Title.) 

Dividend of in the rupee. 

( Address). 

I Date). 

Notice is hereby given that a first (or as the case may be) 

• dividend of in the rupee has been 

declared, and that the same will be payable at my office, as above, 
on the day of 19 or on any 

subsequent day between the hours of and 

Upon applying for payment this notice must be piodueed together 
with any bills of exchange, promissory notes or other negotiable 
securities held bv you. If you desiie the dividend to he paid to some 
other pei son you may sign and lodge with the Liquidator an authority 
in the prescribed Form No. (SI. It you do not attend personally, you 
must fill up and sign the subjoined Forms of Receipt and Authority. 

Official Liquidator . 

To 

Note . — The receipt and authority should, in the case of a firm, 
be signed in the firm’s name. 

Receipt . 

(Title.) 

(Address). 

(Date). 

Received from the Official Liquidator the sum of tupees 
being the amount payable to me (us) in respect of the 
dividend of in the rupee. 

Payee's si g nature . 

Rs. 

Authority for delivery. 

(Title.) 

(Address). 

(Date). 

Sir, 

Please deliver to hearer [or me (us) by post, at mv (our) risk} 
the dividend of Rs. payable to me (us.) 

Payee's signature. 


To the Official liquidator. 
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FORM No, 61 (Rule 166), 

Authority to Liquidator to pay dividends to another person* 

(Title.) 

(Address). 

(Date). 

To the Official Liquidator. 

Sir, 

I (we) hereby authoiise you to pay the dividend referred to in the 
enclosed notice (a) to of 

(a specimen of whose 
signature is given below) whose receipt shall be suffi- 
cient discharge. 

Signature (h) 

Witness. 

Address. 

Occupation 

Specimen of signature of person appointed as above. 

Wit ness. 

Add ress. 

Occupation. 

FORM No. 62 (Rule 167). 

Schedule or list of contributories to whom a return is to be paid . 

(Title.) 


(<i) Form No. 60 
must be enclosed 
with this hu t ho > 
rity. 

(b) If signed by a 
firm, sign the 
firm’s name and 
add “by H. B., a 
partner in tbe 
said firm'*. 



FORM No. 63 (Rule 167) 

Notice of return to contributories. 

(Title.) 

Return of Rs. per share. 

(Address). 

(Date). 

Notice is hereby given that a first (or as the ca.se may be) return 
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of Rs. per share has been declared, and that the same will be 

payable at my office, as above, on day of 19 , 

or on any subsequent day between the hours of in. and in. 

Upon appljdng for payment this notice must be produced together 
with the share certificate(s)'. If you do not attend personally you must 
forward the share certificate and fill up and sign the subjoined Forms 
of Receipt and Authority. 

(Signed). 

Official Liquidator . 

Notk. — T he receipt should be signed by the contributory perso- 
nally, or in the case of joint contributories by each. 

Receipt. 

(Title.) 

(Address). 

(Date). 

No. 

Received from the Official Liquidator the sum of Rupees 
being the amount payable to me (us) in respect of 

the return of per share held by me (us). 

Rs. 

Si f*tt at nre(s). 

Authority for Delivery. 

( Address). 

(Date). 

Sir, 

Please deliver to beater (or me (us) by post, at my (our) 

risk 1, the return of Rs. payable to me (us). 

Signature(s). 

To the Official Liquidator. 

FORM No. 64 (Rule 235). 

Certificate of passing final account. 

(Title.) 

I hereby certify that the Official Liquidator of the 

abovenamed company, has passed his final account as such Official 
Liquidator, and that a balance of Rs. is shown by such account 

to be in his hands. 

Judge. 

Dated this day of 19 


FORM No. 65 (Rule 238). 

Order for dissolution of the company. 

(Title.) 


Upon the application of the Official Liquidator of the above- 
named company, and upon reading the certificate dated the 
, . _ . r t , day of (a) and it appearing that the 

passing 'final 16 ° f bala,,ce of Rs - found in the hands of the 

account Official Liquidator has been paid to , it is 

ordered that the said , Limited, be 



CALCUTTA Hi OH COURT HULKS 


303 


dissolved as from this day of 19, , and that 

the recognizances, dated the day of 19 , 

entered into by the said Official Liquidator, together with and 

his sureties be vacated . 

FORM No. 60 (Rule 240). 

Form of order transferring winding up proceedings from the High Court 
to a District Court or from one District Court to another . 

(Title.) 

It is hereby ordered that the winding up proceedings in the above 
matter, together with all documents and papers thereto relating, and all 
moneys and securities standing therein to the credit of the Official 
Liquidator, be transferred to the District Court at (or from 

the District Court at to the District Court at ) 

and the said District Court at shall hereafter 

have cognizance of all such proceedings and take into its custody all 
such moneys and seem dies. 

Judge. 

Dated this Jay of 19 . 


FORM No. 67- A (Rule 249). 

Th k I n i >i a n Comp \ n i ks A ct, 1913. 

Members' Voluntary Winding up. 
Notice of appointment of Liquidators. 
(Pursuant to section 214.) 


Name of company 


Presented by 


Members of voluntary winding up. 
To the Kegistrai of Joint Stock Companies, 
1 (or we) of 


(</) State how 
appointed whe- 
ther by Resolu- 
tion of the 


hereby give you notice that I (or we) have been 
appointed Liquidatoi (s) of , Limited, 

by (a ) Resolution of the company, 

dated the day of 19 


company, or 
how otherwise, 
and adapted, if 
necessary. 


{b) To he signed 
by each Liqui- 
dator, if more 
than one. 


( Signature ) {b) 

Dated the day of 19 

FORM No. 67-B (Rule 249). 

Th k Indian Companies Act, 1913. 

Creditors' Voluntary Winding Up. 

Notice of appointment of Liquidators. 

(Pursuant to section 214.) 


Name of company 


Presented by 



304 


CALCUTTA HIGH COURT RULES 


Creditors* voluntary winding up. 

To the Registrar of Joint Stock Companies, 

I (or we) of 

hereby give notice that I (or we) have been appointed 
liquidator (s) of , Limited, 

(<r) state how ^ ^ 
appointed, whe- 
ther by the 
creditors of the 
company or how 
otherwise. 

(b) To be signed (Signature) ( b ). 

by each Liqui- 
dator, if more Dated the day of ID 

than one. 

FORM No. 68 (Rule 195). 

Summons under section 1D5 of the Indian Companies Act , 1H13 . 
(Name of Court). 

In the matter of , 

Ltd. (in liquidation), 

And 

In the matter of section 195 
of the Indian Companies Act, 
1913. 


Gkorgk, VI, by the Grace of God, of Great Biitain, Ireland and 
the British Dominions beyond the Seas, King, Defender of the Faith. 
Emperor of India. 

To 

You are hereby required to attend this Court on the 

day of at twelve o’clock noon to give evidence 

before in the above mattei and thereafter on such other 

dates as you may be required, and to biing with you and produce at the 
time and place aforesaid 

hereof if you fail having no 
lawful impediment to be then made known to the said 
and allowed by him the Court may hy Warrant cause you to be appre- 
hended and brought up for examination. 

Witness 

aforesaid, the day of 

thousand nine hundred and thirty 


The serving officer will tender 
a reasonable sum to 
the witness abovenamed for 
conduct money and expenses. 

Noth— T his summons is issued on the application of 


in the year of our Lord one 
Attorney. 

( / h strict Judge) Master . 
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FORM No. 69 (Rule 248-B). 

■t 

Thr Indian Companiks Act, 1913. 
Members * Voluntary Winding Up . 
Declaration of Solvency. 
(Pursuant to section 207.) 

Name of Company 

Presented by 


Declaration of Solvency . 

We, ' of 

of 

of 

of 

of 

being all tlie/the majority of the Directors of 

Company, Limited, do swear (or solemnly 
affirm) and declare that we have made a full enquiry into the affairs of 
this Company, and that, having so done, we have formed the opinion 
that this Company will be able to pay its debts in full within a period, 
not exceeding three years from the commencement of the winding up. 

Signature of Directors. 

Sworn/Solemnly affirmed by 
the above named 


at 

this day of 

19 , before me. 

Commissioner for Oaths . 


FORM No. 70- A (Rule 248-A). 
Thr Indian Companiks Act, 1913. 

Members' Voluntary Winding Up. t 
Return of Final Winding-up Meeting. 
(Pursuant to section 208-K.) 


Name of Company 


Presented by... 

(a) Strike out 
that which does 
not apply. 

I (or we) 

(b) The Copy 
Account accom- 
panying this 
Return must be 
authenticated by 
the signature(s) 
of the Liqui- 
dator (s). 


Members' Voluntary Winding Up. 

To the Registrar of Joint Stock Companies 

of 

being the Liqnidator(s) of Limited, 

have to inform you that a General Meeting of the 
Company was duly (a) held on/summoned for the 

day of ,19 pursuant to Section 

208-K of the Indian Companies Act, 1913, for the pur- 
pose of having an account (of which a copy is attached 
hereto (b) laid before it showing how the Winding up of 
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(c) Strike out 
that which does 
not apply. 

(d) T <3 

by each Liqui- 
dator if more 
than one. 


the Company has been conducted, and the properly of 
the Compan3 T has been disposed of, and that (c) the same 
was done accordingly/uo quorum was present at the 
Meeting. 

(Signature) (d) 

Dated this day of 19 


FORM No. 70-B (Rule 248-A). 

Thk Indian Companies Act, 1913. 

Creditors' Voluntary Winding Up . 

Return of the Final Winding-up Meetings of Members 
and Creditors. 

(Pursuant to Section 209-H.) 


Name of Company 

Presented by 

Creditors' Voluntary W Hiding Up. 


To the Registrar of Joint Stock Companies, 

I (or we) of 

being the Jtfiquidator(s) of > Limited 

have to inform you 

fl) that a General Meeting of this Company was 
clulv(a) held oii/snmnioned for the day 

of 19 pursuant to Section 209-H 

of Indian Companies Act, 1913, for the purpose of 
having an Account (of which a copy is attached 
hereto) (b) laid before it showing how the Winding-up 
of the Company has been conducted and the Property of 
the Company has been disposed of, and that (rr) the same 
was done accoidingly/no quorum was present at the 
Meeting. 

(2) that a Meeting of the Creditors of this Company 
was duly (a) held on/summoned for t he clay 

of 19 , pursuant to Section 209-H of the 

Indian Companies Act, 1913, for the purpose of having the said Account 
laid before it showing how the Winding-up of the Company has been 
disposed of, and t hat (a) the same was done accordingly/no quorum 
was present at the Meeting. 

. . _ , . . (Signature) (c) 

(c) To be signed 
by each Liqui- 
dator if more Dated the day of 19 

than one. 


(a) Strike out 
that which does 
not apply. 


lb) The Copy 
Account accom- 
panying this 
Return must be 
authenticated by 
the signature(s) 
of the Liqui- 
dator's). 
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Form No. 1. 

NOTICE 

OK THE 

SITUATION OF THE REGISTERED OFFICE 

OF 

Limited . 

1 See now Form VI Appendix A — Rules ] 


Form No. 2. 

NOTICE 

OF 

CHANGE OF SITUATION OF THE REGISTERED OFFICE 


[ See now Appendix A — Forms ] 
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Form No. 3. 

THE INDIAN COMPANIES ACT, 1913. 


COMPANY LIMITED BY SHARKS. 

MEMORANDUM OF ASSOCIATION 


OF 

LIMITED. 


1. The name of the Company is “ COMPANY 

LIMITED/’ 

2. The Registered Office of the Company shall be situate in (</) 

!$. The objects for which the Company is established are as follows : 

*(a) To acquire and carry on the business of — and with a 

view thereto to enter into the agreement referred to in article — - of 

the Company’s Articles of Association (see Form No. •> infra) and to carry the same 
into effect with or without modification. 

OR 

*To enter into and carry into effect an agreement between the Company 
and- — in terms of the draft already prepared, a copy where- 

of has for the purpose of identification been subscribed by 

(b) To carry on the trade and business of (o) 

(by taking over the business formerly carried on by the aforesaid 

- — - -- - under the name and style of ) and any 

other trrde or business whatsoever and in any othei manner which may be deemed 
by the Company advisable and fit to be conveniently or profitably carried on by 
way of extension of or in connection with such business or is calculated directly or 
indirectly to develop the Company’s business or any branch or section of it. 

* * MO 

(c) To acquire from time to time and to manufacture and deal in all such 
stock-in-trade, goods, chattels and effects as may be necessary or convenient for any 
business for the time being carried on by the Company. 


(a) State the Province where the office is situated. 

(b) Here state the objects of the Company and the nature of the business or 
undertakings of the Company fully stating the essential things. See pages 17 to 
19 in the Manual. 

•NOTH : — These paragraphs as well as bracketed portion of clause (b) are not 
required when a company is started to work a fresh scheme instead of taking a 
going coucern. 

(c) Additional paragraphs may be added, giving the Company power to carry 
on various specified businesses or to do things which are incidental to the main 
business. 
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(d) To acquire ami take over the whole or any part of the business, goodwill 
trade marks etc. and property and liabilities of any person or persons, firm or 
corporation, carrying on any business which this Company is authorised to 
carry on. 

(e) To subscribe for, purchase or otherwise acquire and hold shares, stock, 
debentures or other interests in any other company, (d) 

(/) To purchase, take on lease or in exchange or otherwise acquire any 
moveable or immoveable property, patents, licenses, secret formulae, rights or 
privileges which the Company may think necessary or convenient for the purpose 
of its business, and to construct, maintain and alter any buildings or works 
necessary or convenient for the purpose of the Company. 

(g) To borrow or raise or secure tlie payment of money by mortgage, or by 
the debenture or debenture-stock, perpetual or otherwise or in such other manner 
as the Company shall think fit, and for the purposes aforesaid to charge all or any 
of the company’s property or asset, both present and future, including its uncalled 
capital and collaterally or further to secure any securities of the company by a 
trust-deed or any other assurance. (See p. IK cl. (K) and p. 19 cl. K»). 

(it) To draw, make, accept, indorse, discount, execute and issue promissory 
notes, bills of-exchange, hundies, bills of lading, warrants, debentures and other 
negotiable or transferable instruments uSee p. 19 cl. 9). 

(/) To grant pensions, allowances, gratuities and bonuses to employees or 
ex-employees of the Company or its predecessors in business or the dependants of 
such persons, ami to support or subscribe to any charitable or other institutions, 
clubs, societies or funds. (See. however, p. 18‘J)- 

(/) To lend money on any terms that may be thought fit, and particularly 
to customers or other persons having dealings with the Company. (See p. 18 

cl. 7.) 

(k) To enter any partnership or arrangement in the nature of partnership 
or other arrangement of a like nature with any person or persons or corporation 
engaged or interested in or about to become engaged or interested in the carrying 
on or conduct of any business or enterprise which this Company is authorised to 
carry on or conduct or irom which the Company would oi might derive any benefit 
whether direct or indirect. (See p. 18. cl. *>) 

(/) To sell or dispose of the undertaking of the Company or any part thereof 
in such manner and for such consideration as the t onipany may think fit, and in 
particular for shares (fully or partly paid up), debentures, debenture-stock or 

security of any other Company, whether promoted by this Company foi the pur- 
pose or not, and improve, manage, develop, exchange, lease, dispose of, turn to 

account or otherwise deal with all or any part of the property and rights of the 
Company. (Seep. 19, els. 10 and 1-). 

(m) To distribute any of the Company’s property among the members in 
specie. 

(n) To do all or any of the things in any part of the world, and either as 
principal, agent, trustee, or otherwise either alone or in conjunction with others, 

(d) Sometimes this clause is qualified by adding ‘ having objects altogether 
or in part similar to those of this company’ or carrying on any business capable of 
being conducted so as directly or indirectly to benefit this company. This would 
limit the scope of the power of the Company to invest in shares of other com- 
panies, This may be a real handicap specially in the case of insurance companies 
and others who have large balances or reserves which must be invested in liquid 
seen ri ties. 
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and by or through agents, sub-contractors, trustees, or otherwise. 

(o) To promote, organise or float any Public or Private Company or Com- 
panies for the carrying on any of the aforesaid objects or any objects allied thereto 
or incidental or accessory to any business or undertaking of the Company, (See 
p. 18, cl. 5). 

(p) To deal in Government Promissory Notes and Securities, Port Trust 
Debentures, Corporation Securities etc. (Seep, 19, cl. 14). 

(q) To enter into any arrangement with any Government or Feudatory State 
that may seem expedient. (See p. 19, cl. 15). 

(r) To appoint legal practitioners for the Company io appear before the 
Court and to represent the Company in suits or to refer to arbitration (Seep 19 
cl. 16). 

M To do all such other things as are incidental or as the Company may 
think conducive to the attainment of the above objects or any of them. (See p 19 

4. The liability of the members is limited. (See p. 2.‘1). 

5. The share capital of the Company is Rs and divided into 

* shares of Rs each. The shares in the original or any 

increased capital may be divided into several classes and there may be attached 
thereto respectively any preferential, deferred or other special rights, privileges, 
conditions or restrictions. (See p. 25 seq.) 

We, the several persons whose names and addresses are subscribed, are 
desirous of being formed into Company in pursuance of this Memorandum of 
Association, and we respectively agree to take the number of shares in the capital 
of the Company set opposite to our respective names. (See p. 2it). 


Names, addresses and descrip- 
tions of subscribers. 


Signature and address ! Number of Shares taken 


of the witness, 


by each subscriber. 


Total 


Dated, the day of 


.19 


The Memorandum of Association for the Public and Private Company may be 
in the same form. The only difference is that in the Memorandum of a Public 
Company there shall be at least seven subscribers, while in a Private Comnanv 
there shall be two. 
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Forms No. 4 

( Form of Articles of Association partly adopting and partly excluding 

Table A). 

THE INDIAN COMPANIES ACT, 1913. 

COMPANY LIMITED BY SHARES. 

ARTICLES OF ASSOCIATION 

OF 

. LIMITED. 

1. The regulations of the Company shall be those contained in Table A in 
the First Schedule of tlie Indian Comanies Act, 19 1 H, subject to the additions and 
modifications hereinafter, set forth, [see p. HO.] 

2. The minimum subscription upon which the Directors may proceed to allot- 

ment in case of the first allotment of any shares payable in cash shall be shares to 
the nomiual value of Rs 

(see p. 91-92 and sec. 101 of the Act). 

H. It shall be lawful for the Company to pay to any person in consideration 
of his subscribing o i agreeing to subscribe whether absolutely or conditionally, for 
any shares in the Company, or procuring or agreeing to procure subscription, 
whether absolute or conditional for any shares in the Company a commission at 

the discretion of the directors not exceeding Rs per share (or a commission 

at the rate of per cent.) on the nominal amount of the shares so subscribed 

or the subscription whereof is so procured or agreed to be procured. 

(see p Sfi-91 ; sec. 105 of the Act). 

4. The first Directors of the Company shall be {e) who shall hold 

office until the ordinary general meeting in the year of 19 , unless disqualified 

as provided by clause 77 of the Table A. At the said general meeting and at the ordi- 
nary general meeting in every subsequent year, one-third of the Directors or if their 
number is not three, or a multiple of three then the number nearest to one-third 
shall retire from office in the manner provided in Table A. 

OR 

Until the first Directors are appointed the subscribers of the Memorandum of 
Association shall have all powers of Directors of the Company, but shall act without 
remuneration. (sec. 8H-B of the Act). 

5. The Directors’ remuneration shall be at the rate of Rs per meeting 

for each Director. (see p. Ifi9h 

f>. The qualification of the Director shall be the holding, in his own right, of 

shares to the nominal value of not less than Rs A first Director may act before 

acquiring his qualification, but shall acquire the same within two months after his 
appointment. (see p. 1(19). 

* * * (f) 


(e) Insert here the names, addresses of tlie Directors who are appointed. 

(f) By adding a few more clauses of the kind required for the regulations of 
the Company, Articles of Association may be made complete. 
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Form No. S 


(Form of Articles of Associatim excluding Table AJ 

THE INDIAN COMPANIES ACT, 1913. 

COMPANY LIMITED BY SHARES. 

ARTICLES OF ASSOCIATION 


OF 

LIMITED 

1. The Regulations contained in Table A in the First Schedule to the Indian 
Companies Act, 1913, shall not apply but instead thereof the following ahall be the 
regulations of the Company. 

2. The marginal notes hereto shall not affect the construction hereof 
and in these presents unless there be something in the subiect or context inconsis- 
tent therewith : — 

Words signifying the singular number only shall include the plural and 
vice versa. 

Words signifying males only shall extend to and include females. 

Words signifying person shall apply mutatis mutandis to Corporations. 

'‘The Directors” means the Directors for the time being. 

The word “month” shall mean “calendar month” according to the English 
style. 

“Special Resolution” and Extraordinary Resolution” shall have the 
meanings assigned thereto respectively by the Indian Companies 
Act, 1913. 

1 The Register” means the Register of Members to be kept pursuant to *Sec- 
tion 31 of the Indian Companies Act, 1913. 

“The Registrar” means a Registrar or Assistant Registrar performing under 
the Indian Companies Act, 1913, the duty of registration of Compa- 
nies. 

“The Court” means the High Court. 

“In writing” or “written” includes printing, lithography and other 
modes of representing words or reproducing words in a visible 
form. 

“Dividend” includes bonus. 

3. The Company shall forthwith enter into an agreement with 

in the terms of the draft a copy whereof has for the purpose of identification been 

signed by Mr Solicitor which 

draft agreement provides for the acquisition by the Company of the 

" ‘ “ and the 

Directors shall carry the said agreement into effect with full power nevertheless 
from time to time to agree to such modifications in the terms of such agreement 
either before or after the execution thereof. 
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'The basis on which the Company is established is that the Company shall 
acquire the property comprised in the said Agreement on the terms therein set out 

subject to such modification (if any) as aforesaid and that Mr is to be 

one of the first Directors of the Company, and that the firm of Messrs 

, are to be the First Managing Agents of the Company, and 

accordingly it shall be no objection to the Said Agreement that the said Mr 

as Promoter, and one of the Directors, or that the said 

firm Company stand in a fiduciary relation towards the Company, or that the Board 
of Directors or the Managing Agents are not under the circumstances independent 
and every member of the Company, present and future, is to be deemed to join the 
Company on this basis, 

4. The business of the Company shall include the several objects expressed 
in the Memorandum of Association or any of them. 

5. The Company shall have its Head Office at in the Province 

of or at such other place as the Managing Agents with the approval of 

the Directors may from time to time determine. 

6. No shareholder or other person shall be entitled to enter the property of 
the Company, or to inspect or examine the Company’s premises, or properties, or the 
books or accounts of the Company for the time being or to require discovery of any 
information respecting any detail of the Company's trading or any matter which 
is or may be in the nature of a trade secret, mystery of trade, or secret process, 
or of any matter whatsoever which may relate to the conduct of the business of the 
Company and which in the opinion of the Managing Agents or Directors it will be 
inexpedient in the interests of the Members of the Company, to communicate. 
But shareholders shall have the right to inspect each register of the company 
as they are entitled to inspect under the law at such hours as may be specified 
by the Directors. 

7. The Company shall not employ its funds or any part thereof in the pur- 
chase of or in lending upon the security of shares of the Company. 


II— CAPITAL 

(I) SHARKS. 

8. Subject to the provisions of Articles 46 and 47 hereof the shares shall be 
under the control of the Directors who may allot or otherwise dispose of the same 
to 1 such persons, on such terms and conditions, and at such times as they think fit, 
and with full power to give to any person, the right to call for the allotment of any 
shares either at par or at a premium, for such time and for such consideration as 
the Directors may see fit. As regards all allotments from time to time made, the 
Directors shall duly comply with Section 104 of the Indian Companies Act, 1913. 

9. If the Company shall offer any of its shares to the public for subscription, 
the Directors shall not make any allotment thereof, unless and until at least seventy- 
five per cent, of the shares so offered shall have been subscribed for, and the sums 
payable on application shall have been paid to and received by the Company, but 
this provision is no longer to apply after the first allotment of shares offered to the 
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public for subscription has been made ; the amount payable on application on each 
of the shares so offered shall not be less than 5 per cent, of the nominal amount of 
the shares. 

10. In addition to the payment of any reasonable sums as brokerage, the 
Company may, at any time, pay a commission to any person for subscribing or 
agreeing to subscribe (whether absolutely or conditionally) for any shares in the 
Company or procuring or agreeing to procure subscriptions (whether absolutely or 
conditionally) for any shares in the Company but so that (if the commission paid or 
payable out of the capital) the commission shall not exceed ten per eent. on the 
shares in each case subscribed or agreed to be subscribed and that (in the case of 
shares offered to the public for subscription) the actual rate per cent, of the 
commission paid or agreed to be paid shall be disclosed in the prospectus, and in 
the case of shares not offered to the public for subscription the said actual rate per 
cent, shall be disclosed in the statement in lieu of prospectus or in a statement 
signed in like manner as a statement in lieu of prospectus and filed with the 
Registrar, and where a Circular or Notice not being a prospectus inviting subscrip- 
tion for the shares is issued, also disclosed in that Circular or Notice. 

11. The joint-holders of a share shall be severally as well as jointly liable for 
the payment of all instalments and calls due in respect of such share. 

12. The Company may make arrangements on the issue of shares for a 
difference between the holders of such shares in the amount of calls to be paid 
and the time of payment of such calls. 

Ut. If by the condition of allotment of any share the whole or part of the 
amount or issue price thereof shall be payable by instalments, every sucli instal- 
ment shall when due be paid to the Company by the person who for the time being 
shall be the registered holder of such share or his legal representatives. 

14. Every shareholder shall name to the Managing Agents a place in India to 
be registered as his address and such address shall for all purposes be deemed his 
place of residence. 

15. The Company shall not save as ordered by some Court of competent 
Jurisdiction be bound to recognise any benanii, equitable, contingent, future, or 
partial interest in any share or any other light in respect of a share except an 
absolute right thereto in the person or persons from time to time registered as the 
holder or holders thereof. 

10. Shares may be registered in the name of the Managing Agents’ firm (but 
no other) or of any Limited Company but not. in the name of a minor, nor shall 
more than four persons be registered as joint -holders of any share. 

(2) CERTIFICATES 

17. The Certificates of title to shares shall be issued under the seal of the 
Company and shall be signed by two Directors. 

18. Every shareholder shall be entitled to an original certificate for all his 
shares or to several certificates each for a proportion of his shares. Every certifi- 
cate shall specify the nnmbejr and denoting number of the share or shares in respect 
of which it is issued and the amount paid up thereon. 

19. If any certificate be worn out, defaced, destroyed oi lost, a new one or new 
ones may be issued in lieu thereof on production to the Managing Agents of 
evidence satisfactory to them of its being worn out, defaced, destroyed or lost, or 
in default of such evidence on such indemnity being given as the Managing Agents 
may thiuk sufficient. 



ADDITIONAL FORMS 


IX 


20. Every person to whom shares in the capital of the Company have been 
allotted shall be entitled gratis to one certificate in respect of every 10 shares 
allotted to him, but for every other certificate there shall be paid to the Company 
such sum not exceeding one rupee as the Managing Agents may from time to time 
determine. 

21. The certificates in respect of shares registered in the names of two or more 
persons shall be delivered to the person first named in the register. 

Pi) CALLS ON SHARES 

22. The Managing Agents, subject to the approval of the Directors, may from 
time to time subject to any terms on which any shares may have been issued, 
make such calls as they think fit upon the shareholders in respect of all money 
unpaid on the shares held by them respectively and each Member shall pay the 
amount of every call so made on him to the persons and at the times and places 
appointed by the Managing Agents. A Call may be made payable by instalments. 

2!h A Call shall be deemed to have been made at the time when the Resolution 

of the Directors approving such call was passed. 

24. On the trial or hearing of any suit or other proceeding for the recovery of 
any money due for any call, it shall be sufficient to prove that the name of the 
member against whom such proceeding is being taken is entered in the register 
as the holder or one of tlie holders of the shares in respect of which the debt 
accrued, that the Resolution approving the cull is duly recorded in the Directors’ 
Minute Rook and that notice of such call was duly given to the Member against 
whom the proceeding is being taken in pursuance of these presents, and it shall 
not be necessary to prove tlie appointment of the Directors who approved such 
call, nor any other matters whatsoever, but tlie proof of the matters aforesaid shall 
be conclusive evidence of the debt. 

2f). Fourteen clear days’ notice at least of any call shall be given specifying the 
time and place of payment and to whom such call shall be paid. 

2(i. Tf the sum payable in respect of any call or instalment be not paid before or 
on the day appointed for payment thereof, the holder for the time being of the 
share in respect of which .such call or instalment shall be due shall be liable to pay 
interest for the same at such rate as the Managing Agents anay determine, not 
exceeding 12 per cent, per annum from the day appointed for payment thereof to 
the time of actual payment. 

27. The Managing Agents may if they think fit receive from any shareholder 
willing to advance the same all or any part of the moneys due upon the share or 
shares held by him beyond the sums actually called for and upon the moneys so 
paid in advance or so much thereof as from time to time exceeds the amount of the 
calls then made upon the share or shares in respect of which such advance has been 
made, the Company may pay interest at such rate as the shareholder paying such 
sum in advance and the Managing Agents agree upon. Money so paid in excess 
of the amount of calls shall not rank for dividend 

(4) FORFEITURE, SURRENDER AND LIEN 

28. If any Member fail to pay any call or instalment on or before the day 
appointed for payment thereof, the Managing Agents may at any time thereafter 
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during such time as the call or instalment remains unpaid, serve notice on him to 
pay the same together with any interest that may have accrued and any expenses 
that may have been incuired by the Company by reason of such non-payment and 
stating that in the event of non-payment on or before some day to be named in the 
notice (such day not being less than fourteen days from the date of such notice) 
and at some place (either Office or a Bank named in such notice) the shares in 
respect of which the call was made or instalment is payable will be liable 
to be forfeited. 

29. If the requisitions of such notice are not complied with any share in 
respect af which such notice has been given may at any time thereafter before 
payment of all calls or instalments, interest and expenses due in respect thereof 
be forfeited by the Managing Agents, wiLh the approval of the Directors* and the 
forfeiture shall be recorded in the Directors’ Minute Book, and the holder thereof 
shall thereupon cease to have any interest therein ami his name shall be removed 
from the register as such holder, and thereupon notice shall be given to him of such 
removal, and an entry of the forfeiture with the date thereof shall forthwith be 
made in the register. Such forfeiture shall include all dividends declared in 
respect of the forfeited shares and not actually paid before the forfeiture. 

30. Any Member whose shares shall be so forfeited shall notwithstanding 
the forfeiture be liable to pay and shall forthwith pay to the < ompany all calls or 
instalments, interest and expenses owing upon or in respect of such shares at the 
time of forfeiture, together with interest theieon from the time of forfeiture 
until payment at the rate of 12 per cent, per annum, and the Managing Agents 
shall enforce the payment thereof if they think fit. 

31. Any share so forfeited shall be deemed to be the property of the Company, 
aipl the Managing Agents, subject to the approval of the Directors, may sell, 
re-allot cr otherwise dispose of the same in such manner as they think fit. 

32. The Managing Agents, subject to the approval of the Directors, may at 
any time before any share so forfeited shall have been sold , re-allotted or otherwise 
disposed of, annul the forfeiture thereof upon such conditions as they think 
fit 

33. The Managing Agents, subject to the approval of the Directors, may accept 
a surrender of any share on such terms as they think fit provided that no part of 
the assets of the Company shall be employed in the purchase of the Company s 
shares. 

34. The Managing Agents, subject to the approval of the Directors, may sell 
any surrendered shares as they see fit and register the purchaser as the holder 
thereof. 

3f>. The Managing Agents, subject to the approval of the Directors, may cancel 
any shares acquired by surrender and may issue shares in lieu thereof. 

30. The Company shall have a first and paramount lien upon all the shares 
registered in the name of each Member (whether solely or jointly with another) 
for his debts, liabilities and engagements whether solely or jointly with any other 
person to or with the Company whether the period for the payment, fulfilment or 
discharge thereof shall have actually arrived or not and in respect of such shares, 
unless otherwise agreed the registration of a transfer of shares shall operate as a 
waiver of the Comyany's lien (if any) on such shares. 
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37, The Company shall be entitled to give effect to such lien by sale or 
forfeiture and re-issue of the shares subject thereto or by retaining all dividends 
and profits in respect thereof or by any combination of the said means, but no 
sale or forfeiture shall be made until such period as aforesaid shall have arrived 
and until notice \i\ writing of the intention to sell or forfeit shall have been served 
on such Member, his heirs, executors or administrators and default shall have been 
made by him or them in the payment, fulfilment or discharge of such debts, 
liabilities or engagements for seven days afte* such notice. 

38. Upon any sale after forfeiture or surrender or for enforcing a lien in 
purported exercise of the powers hereinbefore given the Managing Agents may 
cause the purchaser’s name to be entered in the register in respect of the shares 
sold and the purchaser shall not be bound to see to the regularity of the proceedings 
or to the application of the purchase money and after his name has been entered 
in the register in respect of such shares the validity of the sale shall not be 
impeached by any person and the remedy of any person aggrieved by the sale 
shall be in damages only and against the Company exclusively. 

(f>) TRANSFER AND TRANSMISSION OF SHARES 

89. The transfer of shares shall be effected by an instrument in writing in 
the usual common form modified so as to suit the circumstances of the parties and 
shall be executed both by the transferor and the transferee whose execution shall 
be attested by at least one witness who shall add his or their address and 
occupation ami the transferor shall be rieeimd to remain the holder of such shares 
until the name of the transferee shall have been entered in the register in respect 
thereof. 

40. Every instrument of transfer shall be deposited with the Company and 
no transfer shall be registered until such instrument shall be so deposited together 
with the certificate of the shares to Ve transferred together with any other 
evidence the Managing Agents may require to prove the title of the transferor or 
his right to transfer the shares, and also any fee or sum whatever shall be payable 
foi the registration of any transfer and the transfer shall after registration be kept 
by the Company but all instruments of transfer which the Managing Agents may 
decljue to register shall be returned to the person depositing the same. 

41. The Managing Agents, subject to the approval of the Directors, may 
without assigning any reason decline to register any transfer of shares upon which 
the Company has a lien or of shares which are not fully paid up. 

42. The transfer books and register of Members may be closed during such 
times as the Managing Agents think fit not exceeding in the whole 80 days in 
each year. 

43. The executor or administrator of a deceased shareholder, where there is 
one, or the heir where there is no Will and no Letters of Administration has been 
taken out, shall be entitled to be recognised by the Company as having title to the 
share of the deceased shareholder upon satisfactory proof of his title by producing 
either a probate or Letters of Administration or a Succession Certificate or a certi- 
ficate of the Administrator General. 

44. Any Committee or guardian of a lunatic or infant member or any person 
becoming entitled to or to transfer shares in consequence of the death, bankruptcy 
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or insolvency of any Member or otherwise than by transfer may with the consent of 
the Managing Agents (which they shall not be under any obligation to give) be 
registered as a member upon such evidence that he sustains the character in 
respect of which he proposes to act under this clause or of his title being produced 
as may from time to time be required by the Managing Agents or such person 
instead of being registered himself may subject to the regulations as to trarsfer 
hereiubefore contained transfer such shares. 

(6) BRANCH REGISTER IN THE UNITED KINGDOM 

45. The Managing Agents, with the approval of the Directors, may exercise 
the powers conferred by Section 4i of the Indian Companies Act, 191.1, 
and may cause to be kept in the United Kingdom a Branch Registe r 
of Members and the Managing Agents with the like approval may from 
time to time appoint an authority in the United Kingdom to approve of or reject 
transfers and to direct the registration of approved transfers in the Branch 
Register and every such authority may in respect of transfers or other entries 
proposed to be registered in the Branch Register exercise all the powers of the 
Managing Agents and of the Directors in the same manner and to the same extent 
and effect as if the Managing Agents and Directors themselves were actually 
present in the United Kingdom and exercised the same ; ami subject to the 
provisions of the Indian Companies Act, 19 IB, and to the foregoing provisions the 
Managing Agents, with the approval of the Directors, may from time to time make 
such provisions as they may see fit respecting the. keeping of such Branch 
Register, 

(7) INCREASE AND REDUCTION OF CAPITAL 

46. The Company in General Meeting maj’ from time to time increase the 
capital by the creation of new shares of such amount a.s may be deemed expedient. 
The new shares shall be issued upon such terms and conditions and with such 
rights and privileges annexed thereto as the General Meeting resolving upon the 
creation thereof shall direct, and if no direction be given as the Managing Agents 
subject to the approval of the Directors, shall determine and in particular such 
shares may be issued with a preferential or qualified right to dividends and in the 
distribution of assets of the Company and with or without any special right 
of voting. 

47. Subject to any direction to the contrary that may be given by the meet- 
ing, which sanctions the increase of the capital, all new shares shall be disposed, 
of by tlie Managing Agents in such manner as they may deem to be most benefi- 
cial to the Company subject to the provisions of sec. 10, '>C of the Act. 

48. Any capital raised by the creation of new shares shall be considered as 
part of the original capital in all respects so far as may be and shall be subject to 
the foregoing provisions with reference to the payment of calls and instalments, 
transfer and transmission, forfeiture, lien and surrender unless it may be otherwise 
resolved by the General Meeting sanctioning the increase. 

49. The Company may subject to confirmation by the Court from time to 
time by Special Resolution reduce its capital by paying ofT capital or cancelling 
capital which has been lost or is unrepresented by available assets or reducing the 
liability on the shares or otherwise as may seem expedient and capital may be paid 
off upon the footing that it may be called up again or otherwise. 
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(8) CONSOLIDATION AND SUBDIVISION OF SHARES 

50. The Company may by Ordinary Resolution subdivide or Consolidate 
its shares or any of them. 

51. The Resolution whereby any share is subdivided and by a resolution 
passed by the class of shareholders whose rights will be affected thereby 
passed in manner prescribed in Article 52 hereof may determine that as between 
the holders of the shares resulting from such subdivision one or more of such 
shares shall have some preference or special advantage as regard dividend, capital, 
voting or otherwise over or as compared with the other or others. 

(9) MODIFICATION OF RIGHTS 

52. All or any of the rights and privileges attached to each of the classes of 
shares into which the capital may at any time be divided whether by reason of the 
issue of preference shares or otherwise nia3 T be modified, commuted, affected or 
abrogated by agreement between the Company and any person purporting to act on 
behalf of the holders of such class of shares, confirmed by an Extraordinary Reso- 
lution, passed at a separate general meeting of the holders of shares of that class 
and all the provisions hereinafter contained as to general meetings .shall mutatis 
mutandis apply to every such meeting but so that the quorum thereof shall be 
Members holding or representing by proxy or power-of-attorney one fifth of the 
nominal amount of the issued share of the class. 

III. BORROWING POWKRS 

5.’l. The Managing Agents may from time to time with the approval of the 
Directors borrow from the Members or other persons and may themselves lend any 
sum or sums of moneys for the purposes of the Company. 

54. The Directors may raise and secure the repayment of such money 
in such manner and upon such terms and conditions in all respects as 
they think fit and in particular by the issue of debentures or bonds of 
the Company or by the creation of debenture-stock or by making, drawing, 
accepting or endorsing on behalf of the Company any promissory notes or 
Bills of Exchange or giving or issuing any other security <of the Company or by 
mortgage or charge of all or any part of the property of the Company, both present 
and future, including its uncalled capital for the time being and the Managing 
Agents with such approval as aforesaid may on behalf of the Company guarantee 
the whole or any part of any loans or debts incurred by the Company with power 
for them to secure the guarantors against liability in respect of such loans by 
means of a mortgage or charge of the Company’s property movable or immovable 
or otherwise. Whenever any uncalled capital of the Company is included in or 
charged by any mortgage or other security such mortgage or security may include 
an authority to the person in whose favour the same is executed or any other 
persons in trust for him to make calls on the Members in respect of such uncalled 
capital and the provisions hereinbefore contained in regard to calls .shall, mutatis 
mutandis, apply to calls made under such authority and such authority may be 
made exercisable either conditionally or unconditionally and either presently 
or contingently and either to the exclusion of the Managing Agents' powers or 
otherwise and shall be assignable if expressed so to be. 
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55. Any dfebetfturfeft or other securities may be issued at & discount, pretniuiii 
or otherwise and with any special privileges as to redemption, surrender, drawing 
and otherwise and may be so framed that the same shall be assignable free from any 
equities between the Company and the original or any intermediate. holders. 

56. The Managing Agents shall cause a proper register to be kept in accor- 
dance with section 123 of the Indian Companies Act, 1913, of all mortgages and 
charges specifically affecting the porperty of the Company and shall also duly 
comply with the requirements of sections 109, 110, 111, 115. and 117 of the Indian 
Companies Act, 1913, in regard to the registration of mortgages and charges therein 
specified and otherwise. 

IV —RESERVE AND DEPRECIATION FUND 

57. The Managing Agents with the sanction of the Directors may from time 
to time set apart any and such portion of the profits of the Company as they think 
fit as a reserve fund applicable at their discretion with the like sanction for the 
liquidation of any debentures, debts or other liabilities of the Company, for equali- 
zation of dividends or for any other purposes of the Company with full power to 
employ the assets constituting the reserve funds in the business of the Company 
and that without being bound to keep the same separate from the other 
assets. 

58. The Managing Agents with the sanction of the Directors may from time 
to time set apart any and such portion of the profits of the Company as they think 
fit as a depreciation fund applicable at the discretion of the Managing Agents with 
the like sanction for rebuilding, restoring, replacing or altering any part of the 
buildings, works, plant, machinery or other property of the Company destroyed or 
damaged by fire, flood, storm, tempest, accident, riot, wear and tear or other means 
and for repairing, altering, and keeping in good condition the property of the 
Company or for extending and enlarging the buildings, machinery and property of 
the Company with full power to employ the assets constituting such depreciation 
fund in the business of the Company and that without being bound to keep the 
same separate from the other assets. 

59. All moneys carried to the reserve fund shall nevertheless remain and be 
profits of the Company applicable subject to due provision being maide for actual 
loss for the payment of dividends and such moneys and all the other moneys of the 
Company not immediately required for the purposes of the Company may be invest- 
ed by the Managing Agents in or upon such investments or securities as they may 
subject to the approval of the Directors select or may be used as working capital 
or may be kept at any Bank on deposit or with the Managing Agents on deposit or 
otherwise as the Managing Agents with such approval as aforesaid may from time 
to time think proper. 


V— MEETINGS 

(1) CONVENING MEETING 

60. The first or Statutory general meeting of the Company shall be held at 
such time within' six months from the date upon which the Company beconies 
entitled to commence business and at such place as the Managing Agents may 
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deteriftihe. Subsequent general meetings of the Company shall be held once at 
least in every year at such tfrae and place as may be prescribed by the Company in 
general meeting or if no time or place is so prescribed at such time and place as 
the Managing Agents may from time to time appoint. The above mentioned 
general meetings shall be called ordinary meetings ; all other meetings shall be 
called extraordinary meetings. 

61. An extraordinary general meeting may at any time be called by the 
Managing Agents and shall be also called upon the request of the Directors or upon 
a requisition of shareholders holding in the aggregate not less than one-tenth of 
the share capital of the Company then issued upon which all calls or other sums 
then due have been paid and stating the object of the meeting and signed by the 
requisitionists and left at the office for and addressed to the Managing Agents. 
The requisition may consist of several documents in like form each signed by one 
or more of the requisitionists. 

62. If the Managing Agents fail to cause a meeting to be held within 21 days 
after the delivery of any such requisition, the requisitionists or a majority of them 
in value may call the meeting but in either case every meeting so called shall be 
held within three months from the date of the deposit of the requisition. The 
meeting must be convened for the purpose specified in the requisition and if 
convened otherwise than by the Managing Agents for those purposes only. 

63. The Managing Agents calling any general meeting and the shareholders 
calling any extraordinary general meeting shall respectively give at least seven 
clear days’ notice specifying the time and place of the meeting and in case of 
special business the general nature of such business. 

64. The non-receipt by a shareholder of notice of a general meetiug shall 
not affect the validity of the proceedings of the meeting. 

65. It shall not be requisite in any event to give notice of a general 
meeting or other meeting to any shareholder who has not a registered address in 
India. 


(2) PROCEEDINGS AT GENERAL MEETINGS 

66. The business of an ordinary meeting shall be to receive and consider 
the profit and loss account and the balance-sheet, the report of the Managing 
Agents, Directors and Auditors, to elect Diiectors and other officers in place of 
those retiring, to declare dividends and to transact any other business which under 
these presents ought to be transacted at any ordinary meeting and any business 
which is brought under consideration by the report of the Managing Agents issued 
with the notice convening the meeting. All other business transacted at any 
ordinary meeting and all business transacted ai an extraordinary meeting shall be 
deemed special. 

67. Two shareholders entitled to vote and present in person shall be a 
quorum for a general meeting for the choice of a Chairman, the declaration of a 
dividend and for the adjournment 6 f the meeting ; for all other purposes the 
quorum for a general meeting shall be three shareholders entitled to vote and 
present in person or by proxy or attorney. 
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68. No business except the choice! when necessary, of a Chairman or the 
adjournment of the meeting shall be transacted or discussed at a general meeting 
while the chair is vacant. 

G9, If within haif-an-hour after the time appointed for the holding of a 
general meeting a quorum be not present, the meeting, if convened on the requi- 
sition of shareholders, shall be dissolved and in every other case shall stand 
adjourned to the same day in the next week at the same time and place as was 
appointed for holding the general meeting and if in such an adjourned meeting 
the quorum be not present, those members who are present and entitled to vote 
shall be a quorum whatever their number and the amount of shares 
held by them and may trausact the business for which the meeting was 
called. 

70. The Chairman, with the consent of the meettng, may adjourn any 
general meeting from time to time and place to place but no business shall be 
transacted at any adjourned general meeting other than the business left unfinish- 
ed at the general meeting from which the adjournment took place, and which 
might have been transacted at that meeting. 

71. At every general meeting the Chairman of the Board of Directors shall 
take the Chair. If at any general meeting the Chairman of the Board be not 
present, a Director chosen by the shareholders present, or in case of the absence or 
refusal of all Directors, a shareholder chosen by the shareholders present and 
entitled to vote shall take the Chair. 

72. Except where otherwise provided by the Indian Companies Act, JODI, or 
by these presents every question to be decided by any general meeting shall in 
the first instance be decided by a show of hands. In case of an equality 
of votes the Chairman shall both on a show of hands and at a poll have a 
casting vote in addition to the vote or votes to which he may be entitled as a 
member, 

711. As in Table — A Art 56. 

74. If a poll is demanded as aforesaid, it shall be taken in such manner and 
at such time and place as the Chairman of the meeting directs and either at once 
or after an interval or adjournment or otherwise and the result of the poll shall be 
deemed to be the Resolution of the meeting at which the poll was demanded. 
The demand for a poll may be withdrawn. 

75. Minutes shall be made in books provided for the purpose of all resolu- 
tions and proceedings at general meetings and any such minutes if signed by the 

Chairman of the meeting to which it relates or by the Chairman of the next subse- 
quent general meeting shall be receivable as evidence of the facts therein stated 
without further proof. 

76. Any poll duly demanded on the election of a Chairman of a meeting, or 
on any question of adjournment shall be taken at the meeting, and without 
adjournment. 

77. The demand of a poll shall not prevent the continuance of a meeting 
for the transaction of any business other than the business on Which a poll has 
been demanded, 
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('!) VOTES OF MEMBERS. 

78. On a show of hands every member present in person shall have one vote 
and at a poll every member present in person or by proxy or attorney shall have 
one vote for every share held by him. 

79. If two or more persons are jointly registered as holders of any share any 
of such persons may vote at any meeting either personally or by proxy or attorney 
as if he were solely entitled thereto, and if more than one of such joint -holders be 
present at any meeting personally or by proxy ot attorney, that one of such persons 
so present whose name stands first in the register in respect of such share shall 
alone be entitled to vote in respect of the same. Several heirs, executors or adminis- 
trators of a deceased member in whose names any share stands shall for the 
purpose of this clause be deemed joint-holders. 

80. Any guardian or other person entitled under the transmission clause 
(Clause 44 hereof) to transfer any shares may vote at any general meeting in respect 
thereof as if he was the registered holder of such shares, provided that at least 48 
hours before the holding of the meeting he shall satisfy the Managing Agents of 
his right to act in that capacity unless the Managing Agents shall have previously 
admitted his right to vote at such meeting in respect thereof. 

81. No member shall be entitled to be present, or to vote at any general 
meeting either personally or by proxy or attorney or as a proxy or attorney for any 
other member or be reckoned in a quorum, whilst any call or other sum shall be 
due and payable to the Company in respect of any of the shares of such member. 

81?. Votes may be given either personally or by proxy, or by an Agent acting 
under a duly executed power-of-attorncy. 

88. The instrument appointing a proxy shall be either printed or written or 
partly printed and partly written, and shall be signed by the appointor or his 
Attorney, or if such appointor be a corporation it shall be under its common seal. 
No person shall be appointed a proxy who is not a member of the C ompany and 
qualified to vote, but an Attorney under a power may attend and vote at meetings 
without being a shareholder, and where a corpoiation is the registered holder of 
shares of the Company, it may by resolution of its Directors appoint any of its 
officials or any other person to act as its representative at any>meetings of this Com- 
pany, and the person so authorised shall be entitled to exercise the same powers 
on behalf of the Company which he represents as if he were an individual share- 
holder of this Company. 

84 The instrument appointing a proxy, and every power of attorney under 
which a shareholder, is intended to be represented at a meeting shall be deposit- 
ed at the office of the Company not less than 72 hours before the time for bolding 
the meeting or adjourned meeting, as the case may be, at which the person named 
in such instrument proposes to vote uuless in the case of a power of attorney it has 
already been previously registered in the Company’s books No instrument 
appointing a proxy shall be valid after the expiration of twelve months from the 
date of its execution. 

85, A vote given in accordance with the terms of an instrument of proxy or 
ft power-of*attorney shall be valid notwithstanding the previous death of the 
principal or revocation of the proxy or power-of-«ttorney or transfer of the share 
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iu respect of which the vote is given unless an intimation in writing of the death, 
revocation or transfer shall have been received at the office of the Company before 
the meeting. 


VI— MANAGEMENT 

♦ 

(1) MANAGING AGENTS 

86. The business of the Company shall be carried on by Managing Agents 
subject to the supervision of the Board of Directors hereinafter mentioned. At 
the date of the adoption of these Articles the Managing Agents are the persons 

at present carrying on business in under the style or firm of 

Messrs 

87. The said firm of Messrs 

or other persons for the time being carrying on business under that style or 
firm or their assigns or successors in business, whether under the same or any other 
style, shall be entitled to letain and continue in the said office of Managing Agents 
for a period of twenty years unless before such time they voluntarily resign the 
same, until they be removed therefrom in accordance with the provisions of sec. 
87B of the Act by an Extraordinary Resolution passed at a general meeting, to be 

convened for the express purpose, and of which meeting calendar months' 

notice at least shall be given to each shareholder at his address on the register and 
not by advertisement and at which meeting not less than three- fourths in number 
of the members of the Company entitled to vote shall be present in person or by 
proxy or Attorney and not less than three-fourths ot the paid-up capital of the 
Company for the time being shall be represented. 

88. The remuneration of the said Managing Agents shall be firstly, a com- 
mission &L the rate of per cent, on the net yearly profits of tlie Company, as 

defined in section 87C of tlie Act subject to a minimum payment of Rs in 

case the percentage of actual profits should be less, the said commission shall be 
payable yearly immediate after the audit of the Company’s accounts for the year 

has been completed, and secondly, such office allowance not being less than Rs 

per mensem as the Directors may from time to time sanction. 

In consideration of the said remuneration the said Managing Agents shall 

provide a suitable office, and office establishment for the Company in but 

shall be entitled to charge and be paid for all actual postages, telegrams, stationery 
and the like expenses. 

The said Managing Agents, if willing, in addition to their duties as Managing 
Agents of the Company, shall perfoim any other duties and work for the Company, 
which the Directors may decide and shall receive such reasonable and proper 
remuneration for such work as may be provided by a special resolution of tlie 
Company. 

89. The said Managing Agents shall subject to the control of the Directors 
have the engagement and dismissal of managers, engineers, clerks and assistants 
and the general direction, management, and superintendence of the business of 
the Company with full power to do all acts, matters and things deemed necessary, 
proper or expedient for carrying on the business and concerns of the Company, 
including the power to make such investment by loan or otherwise of the Com- 
pany s funds upon snch securities as the Managing Agents, with the sanction of 
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the Directors, shall think fit and to make and sign all such contracts and to draw, 
accept, endorse and negotiate on behalf of the Company all such Bills of Kxchange, 
Promissory Notes, Iloondies, Cheques, Drafts. Government Promissory Notes, and 
other Government Paper and other instruments as shall be necessary, proper or 
expedient for the carrying oti of the business of the Company, and exercise all the 
powers, authorities and discretions of the Company except only such of them as 
by the Companies Acts for the time being in force or these presents are expressly 
directed to be exercised by the Board of Directors or by the shareholders in 
general meeting. All money belonging to the Company shall for the purposes of 
the Company be retained by the Managing Agents in their own hands or paid to 
such Banker as the Managing Agents shall deem expedient, and all receipts for 
money paid to the Company shall be signed by the Managing Agents, whose 
receipts shall be an effectual discharge for the moneys therein stated to have been 
received. The said Managing Agents may with the sanction of the Board of 
Directors delegate all or any of their powers except power to invest the funds of 
the Company to such managers, Agents or other persons as they may see fit and 
shall have power to grant to such managers. Agents or other delegates such 
powers-of-attorney as the said Managing Agents may, subject to the approval of 
the Board of Directors, deem expedient and such powers at pleasure to revoke. 
The said Managing Agents shall duly make, keep and file or cause to be made, kept 
and filed all such registers, returns, statements and accounts as under the provi- 
sions of the Indian Companies Act, 191B, are required to be made, kept and filed by 
the Company or its officers and in particular shall comply with the provisions of 
the following Sections of the said Act. namely 

fir) Section Bl ot the said Act relating to keeping a register of the members 
of the Company. 

(/>) Section B*2 telating to the making and filing with the Registrar of an 
annual list of members and summary. 

tc) Section 7*2 relating to giving notice to the Registrar of all change in 
the Registered Office of the Company. 

fi/) Section 7B relating to the publication of the name of the Company. 

fid Section 7b relating to the publication of the amount of the subscribed 
and paid up capital of the Company. 

(/) Section H2 relating to the filing and publication of Special or Kxtra- 
ordinarv Resolutions passed by the Company. 

(g) Section SB relating to the keeping of minutes of the proceedings of all 
General and Directors' meetings. 

(//) Section S7 relating to keeping and filing with the Registrar a list of the 
Directors of the Company. 

(/) Sections Mb ll<b III, 11.’) and 117 relating to the registration of 
mortgages and charges and Sections 12B and 121 of the said Act relat- 
ing to the keeping and inspection of the register of all mortgages and 
charges affecting the property of the Company. 

(/') Section l BO relating to keeping proper accounts of the affairs of the 
Company. 
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(k) Sections 131 f 132, 133 and 134 relating to the preparation, auditing, 
publication, authentication and filing of the Company's balance- 
sheet. 

90. The provisions of the last three preceding Articles shall be embodied in 

an Agreement between the Company and the said firm of Messrs , 

and the Directors shall cause the Common Seal of the Company to be affixed to 
such Agreement and shall carry the same into effect. 

91. Subsequent Managing Agents and their remuneration shall be appointed 
and determined by the Company in general meeting and the Company may at any 
time or times, after the first Managing Agents above named cease to be Managing 
Agents, appoint a manager or secretary instead of Managing Agents. Until other- 
wise determined by the Company in general meeting, the Managing Agents, 
manager or secretary for the time being, shall have the like powers and perform 
the like duties as are conferred and imposed by these Articles upon the first 
Managing Agents. 


(2) DIRECTORS 

92. Untill otherwise determined by a general meeting the number of 
Directors shall not be less than four uor more than five, 

93. The First Directors of the Company are 

94. The Directors shall have power, from time to time, and at any time, to 
appoint any other persons to be Directors, but so that the total number of Direc- 
tors shall not at any time exceed the maximum number fixed as above. 

95. Until otherwise determined bv a general meeting the qualification of 
every Director except a Director nominated by the Managing Agents shall be his 
holding not less tnan shares either in his own name, or jointly with any other 
persons whether as beneficiary or as a Trustee for any company or person or other- 
wise however. Shares held in the name of the Managing Agents’ firm shall 
qualify any member or assistant of such firm appointed by the Managing Agents 
to act as a Director, 

9b. Such one of the members in Calcutta of the firm of Messrs 

♦ so Io,1 R ** *bat firm are the Managing Agents of the 

Company and such member is in Calcutta or in the absence fiom Calcutta of all 
members of that firm such assistant of theirs holding a power-of-attorney from the 
firm as shall from time to time be appointed by that firm in that behalf shall be 
one of the Directors aud shall not be subject to retirement by rotation and shall 
not be taken into account in determining tbe rotation or retirement of Directors, 

97. Until otherwise determined by a general meeting the Directors, 
including the member of the Managing Agents’ firm who is a Director, shall receive 

out of the funds of the Company by way of remuneration the sum of Rs 

for each meeting attended by them, such sum to be divided between them 
equally. 

«K. If any Director, being willing, shall be called upon to perform extra 
services, or to make any special exertions in going, or residing away from Calcutta 
for any of tbe purposes of the Company, or giving any special attendance to the 
business of the Company, the Company may remunerate the Director so doing 
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either by a fixed sum, or by percentage on profits or otherwise as may be deter- 
mined by the Directors and such remuneration may be either in addition jto. or in 
substitution for, his share in the remuneration above provided for the Directors. 

99. As in Table A, Art. 78. 

100. As in Table A, Art. 79. 

101. As in Table A, Art. 79. 

10*J. Retiring Directors shall be eligible for re-election. 

As in Table A, Art. 8'd. 

104. As in Table A. Art. 82. 

105 The Company may by Extraordinary Resolution remove any Director 
other than the Directors appointed under Article 9G hereof before the expiration 
of his period of office and appoint another qualified person in his stead : the 
peison so appointed shall hold office during such time only as the Director in 
whose place he is appointed would have held the same if he had not been 
removed. 

1 * X) If any casual vacancy occur in the Board of Directors it may be filled up 
by the Directors. Any person so chosen shall retain this office so long only as the 
vacating Director would have retained the same if no vacancy had occurred. The 
continuing Directors may act notwithstanding any vacancy in their body, but so 
that if the uumber falls below the minimum above fixed the Directors shall not, 
except for the purpose of filling vacancies, act so long as the number is below the 
minimum 

107. A shareholder, not being a retiring Director, shall not. unless recommend- 
ed by the Directors for election as a Director, be eligible to be elected as a 
Director at any general meeting unless he or some other member intending to 
propose him has at least seven clear clays before the meeting left, at the office of 
the Company, a notice in writing duly signed signifying his candidature for the 
office or the intention of such member to propose him. 

108 Every Director shall vacate his office on the happening of any of the 
events following, that is to say : — 

(1) On his failing to obtain his qualifying shares within two months of the 

date of his appointment or at any time thereafter on his ceasing to 
hold his qualifying number of shares. 

(2) On his becoming bankrupt or insolvent or suspending payment or 

compounding with his creditors. 

( >) On his beiug found a lunatic or on his becoming of unsound mind. 

(4) Table A. Art. 77 (d) 

0) As in Table A. Arts. 77 fe). 77 (f). 77 (g). 77 (h), 77 (i). 

(d) On his resigning office by notice in writing to the Company. 

(7) On his being requested in writing by all his co-Directnrs to resign, 
but this shall not apply to any Directors appointed under \rticle 90. 

10$A. As in Table A. Art. 80. 

109. The Managing Agents and every Director, Officer or servant of the 
Company shall be indemnified out of its funds for all costs, charges, travelling or 
other expenses, losses and liabilities incurred by them or him in the conduct 
of the Company’s business or in the discharge of their or his duties and neither 
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the Managing Agents nor any Director, Officer or servants of the Company shall be 
held liable for joining in any receipt or other act for conformity’s sake or for 
any loss or expense happening to the Company by insufficiency or deficiency of 
any security on, in or upon which any of the moneys of the Company shall be 
invested or for any loss or damage arising from the bankruptcy, insolvency or 
tortiotts act of any person with whom any moneys, securities or effects shall be 
deposited or for any other loss or damage or misfortune whatsoever which shall 
happen in the execution of their or his office or in relation thereto unless the 
same shall happen through their or his wilful act or default. 

110. The Managing Agents and Directors shall not be disqualified by their 
office from contracting with the Company either as vendor or purchaser or other- 
wise, nor shall any such contract or arrangement entered into by or on behalf 
of the Company with any Company or partnership of or in which the Managing 
Agents or any member of the Managing Agents’ firm or any Director shall be a 
member or otherwise interested be avoided nor shall the Managing Agents or 
any member of their firm or any Director so contracting or being such member 
or so interested be liable to account to the Company for any profit realised by 
any such contract or arrangement by reason only of the Managing Agents or 
such Directors holding that office or of the fiduciary relation thereby established, 
but the nature of their or his interest must be disclosed by them or him at the 
meeting of the Directors at which the contract or arrangement is determined on 
or approved if the interest then exists or in any other case at the first 
meeting of the Directors after the acquisition of the interest. Provided neverthe 
less that a general notice that the Managing Agents or any member of their 
firm or any Director is a member of any specified film or Company, and is to be 
regarded as interested in any subsequent transaction with such firm or Company 
shall as regards any such transaction be a sufficient disclosure within the meaning 
of this Article, and after such general notice it shall not be necessary to give 
any special notice relating to any particular transaction with such fitm or Company 
and provided also that (excepted in case of a contract of indemnity against any loss 
that the Managing Agents or any one or more of the Disectors may suffer by reason 
of becoming or being sureties or surety for the Company) no Director shall vote in 
respect of any contract or arrangement in which he is so interested and if he do 
so vote his vote shall not be counted. Ami any Director, who is a Solicitor, may 
act as the Solicitor of the Company, and shall not be liable to account to the 
Company for any profit realised for any professional work done by him or his firm 
for the Company. 


(■'>) PROCEEDINGS OF DIRECTORS. 


111. The Directors shall (as far as practicable) meet together once a mouth 
at least for the despatch of business, and may adjourn and otherwise regulate 
their meetings and proceedings as they think fit and may determine the quorum 
necessary for the transaction of business Until otherwise determined any two 
Directors shall be a quorm; The Managing Agents or any Director may at any 
time convene a meeting of the Directors. Questions arising at any meeting shall 
be decided by a majority of votes. In case of an equality of votes the Chairman 
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shall have a second or casting vote. It shall not be necessary to give any notice 
of any meeting of the Directors to any Director who is for the time being absent 
from 

112. The representative of the firm of Messrs 

who shall for the time being be acting as a permanent Director under the pro- 
vision of Article 96 hereof, shall, whenever present, take the Chair at all meetings 
of Directors and in the absence of such Director the Directors present shall choose 
some one of their number to be Chairman. 

n:i The Directors may delegate any of their powers to Committees con- 
sisting of such members of their body as they think fit. Any such Committee 
shall in exercise of the powers so delegated conform to any regulations that may 
from time to time be imposed on them by the Directors. 

114. The meetings and proceedings of any such Committee consisting of 
two or more members shall be governed by the provisions hereinbefore contained 
for regulating the meetings and proceedings of the Directors so far as the same 
are applicable thereto, and are not superseded by any regulations made by the 
Directors under the last preceding clause. 

115. A resolution in writing signed by all the Directors shall be as valid 
and effectual as if it had been passed at a meeting of the Directors duly called 
and constituted. 

116. All acts done by any meeting of the Directors or of any Committee of 
the Directors or by authority of the Directors or by any person acting as a Director 
or purporting to act under powers delegated by the Directors or these presents 
shall notwithstanding that it shall afterwards be discovered that there was some 
defect in the appointment of such Directors, Committee or person acting as 
aforesaid or that they or any of them were disqualified be as valid as if every such 
person had been duly appointed and was qualified to be a Director. Provided 
always that nothing in this Article shall be deemed to give validity to acts done 
by such Directors, Committee or person acting as aforesaid after it has been 
shown that there was some defect in such appointment or that they or any of them 
were disqualified* 

1 17. The Directors shall cause to be made in books provided for the purpose 
minutes of the proceedings of all meetings of the Directors and of the names of 
the Directors present at such meetings. 

118. All such minutes shall be signed by the Chairman of the meeting at 
which the same are recorded or in case of the inability from any cause of such 
Chairman to sign the same then by the person who shall preside as Chairman at 
the next ensuing meeting and all minutes purporting to be so signed shall for all 
purposes whatever be prima facie evidence of the actual passing of the resolution 
recorded, and the actual and regular transaction or occurrence of the proceedings 
to be so recorded and of the regularity of the meeting at which the same shall 
appear to have taken place. 

(4) RELATIONSHIP BETWEEN MANAGING AGENTS 
AND DIRECTORS. 

119. All accouut-books, vouchers, contracts and other documents relating 
to the business of the Company shall be at all times open to the inspection of 
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the Directors and the Managing Agents shall keep the Directors fully informed 
of ail business undertaken by]the Company. 

120. The responsibility of the Managing Agents for the due and proper 
management of the Company’s business shall not be lessened or abrogated by the 
existence of such Board of Directors. 


VII— THK SEAL. 


121. The Managing Agents shall provide for the safe custody of the seal. 
Every instrument to which the seal is affixed shall be signed by at least one 
Director or other officer appointed by the Directors for that purpose and counter- 
signed by the Managing Agents provided that the signature of a Director shall 
not be required for use only in connection with any civil or criminal proceedings 
in which the Company is concerned or to documents, which the Managing Agents 
are hereby expressly authorised to sign, but it shall be sufficient if such documents 
are signed by the M inaging Agents only. 


VIII— ACCOUNTS AND DIVIDENDS. 

(1) ACCOr NTS. 


122. As in Table A, Art. 1 0* *. 

12T As in Table A. Art. HU and I 'C>. 

124. At the ordinary meeting in every year the Managing Agents shall lay 
before the Company a profit and loss account and balancesheet containing a 
summary of the property and assets ami capital and liabilities of the company in 
the form marked “ F ' ’ in the Third Schedule to the Indian Campanies Act, 10 lit. or 
as near thereto as circumstances will admit made up to as recent a date as .practi- 
cable from the time when the last preceding account ami balance-sheet were made 
up. Every such account and balance-sheet shall lie signed by at least two Direc- 
tors and by the Managing Agents. 

124 A. As in Table A, Art. |D7. 

1 2d. Every such balance-sheet shall be accompanied by a report of the 
Managing Agents and Directors as to the state and. condition of the Company, and 
as to the amount which they recommended to be paid out of the profits by way of 
dividend or bonus to the members and the amounts (if any) which they propose to 
carry to the reserve, depreciation, or other special funds according to the provi- 
sions in that behalf herein before contained and every such report shall be signed 
by the Managing Agents. 

I2f>. A printed copy of such account, balance-sheet and report shall fourteen 
days previously to such meeting be served on the registered holders of shares in 
the manner in which notices are hereinafter directed to be served and a copy there- 
of shall be deposited at the Registered Office of the company for the inspection 
of members for a period of seven days at least before such meeting. 
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127. After such account, balance-sheet and report have been laid before the 
Company in general meeting a copy thereof signed by the Managing Agents shall 
be filed with the Registrar. If the. general meeting before which such account, 
balance-sheet and report are laid does not adopt the balance-sheet a statement of 
that fact and the reasons therefor shall be annexed to the balance-sheet and a copy 
thereof filed with the Registrar. 


(2) AUDITOR 

12$. Once at least in every year the accounts of the Company shall be 
examined and the correctness thereof and of the balauee-sheet ascertained by 
one or more auditor or auditors. 

1*29. The first, auditors shall be appointed bv the Directors and shall hold 

office until the first yearly general meeting in the year Subsequent 

auditors shall be appointed by the Company at the First ordinary meeting in each 
year. The remuneration of the first auditors shall be determined by the Directors 
and that of subsequent auditors shall be determined by the Company in general 
meeting. Any auditor quitting office shall be eligible for re-election. 

l'O If one auditor only be appointed all the provisions herein contained 
relating to auditors shall be applied to him. 

1111. The auditors shall be duly qualified under the provisions of sections 144 
and 145 of Indian Companies Act, 191.1: They may be members of the Company, 
but no person shall be eligible as an auditor who is interested otherwise than as a 
member of the Company in any transaction thereof and no officer or partner or 
employee of an officer of the Company shall be eligible during such otticer’s conti- 
nuance in office, and no person other than retiring auditor shall be eligible for 
appoiumeut as auditor unless notice of an intention to nominate such person as 
auditor has been given by a member to the Company not less than 14 days before 
the meeting at which he is intended to the proposed and in such case the Managing 
Agents shall send a copy of such notice to the retiring auditors and shall give 
notice thereof to the members in the manner in which notices are hereinafter 
directed to be served at least 7 clear days before meeting provided that if after 
notice of the intention to nominate an auditor has been so given an ordinary 
general meeting of the Company is called for a date 14 days or less after the notice 
has been given the requirements of this Article as to time in respecr of such notice 
shall be deemed to have been satisfied and the notice to be sent or given by the 
Managing Agents may instead of being sent or given within the time required by 
this section be sent or given at the same time as the notice of the ordinary general 
meeting. 

1112. If any casual vacancy occurs in the office of auditor the Directors may 
and shall forthwith fill up the same 

183. The auditors of the Company shall have h right of access at all times to 
the books, accounts and vouchers of the Cqmpany and shall be entitled to require 
from the Managing Agents, Directors and other officers of the Company such 
information and explanations as may be necessary for the performance of their 
duties as auditors. 
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The auditors shall make a report to the members of the Company on 
the accounts examined by them and on every balance-sheet laid before the 
Company in general meeting during their tenure of office and such report 
shall state — 

(a) Whether or not they have obtaiued all the information and explanations 

they have required, and 

(b) whether in their opinion the balance-sheet referred to in the report is 

drawn up in conformity with the law, and 

(c) whether such balance-sheet exhibits a true and correct view of the 

state of the Company’s affairs according to the best of their 
information and the explanations given to them and as shown by 
the books of the Company. 

Such report shall be attached to the balance-sheet to which it refers or a 
reference thereto shall be inserted at the foot of such balance-sheet and shall be 
read before the Company in general meeting and shall be open to inspection by 
any member of the Company. 

1114. Every account of the Managing Agents when audited and approved 
by general meeting shali be conclusive except so far as regards any error dis- 
covered therein before or at the audit of the then next account and whenever such 
error is discovered within that period the account shall be forthwith corrected and 
thenceforth shall be conclusive 


H DIVIDEND. 


Subject to the rights of holders of Preference Shares and other shares, 
if any, issued upon special condition and to Clauses .*>7 and 5S hereof the net profits' 
of the Company shall be divisible among the Ordinary Shareholders in proportion 
to the Ordinary Shares held by them respectively. 

1116. The Company in general meeting may declare a dividend to be paid 
to the members according to their rights and interests in tlie profits and for the 
purpose of the equalisation of dividends anv sums from time to time in accordance 
with these presents carried to the reserve or other special funds tnay subject to 
due provision being made for actual loss or depreciation be applied in pavment 
thereof. 

137. Whenever in their opinion the profits of the Com patty permit the 
Managing Agents with the sanction of the Directors may declare an interim 
dividen d. 

. 138. If and whenever any bonus on shares is declared out of profits and 
whether alone or in addition to any dividend thereon the bonus shall for all 
purposes whatsoever be deemed to be a dividend on the shares. 

139. When any shareholder is indebted to the Company for calls or otherwise 
all dividends payable to him or a sufficient part thereof may be retained and 
applied by the Managing Agents in or towards satisfaction of the debt. 

140. No dividend shall be payable except out of the net profits arising 
from the business of the Company and no larger dividend shall be declared than 
is recommended by the Directors and sanctioned as aforesaid. 
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141. Any general meeting declaring a dividend may Authorise payment of 
attcb dividend wholly or in part by the distribution of specific assets and in 
particular of paid-up shares, debentures or debenture-stock of any other company 
or in any one or more of such ways, and the Managing Agents may with the 
sanction of the Directors give effect to such resolution, and where any difficulty 
arises in regard to the distribution may settle the same as they think expedient 
and in particular they may issue fractional certi ficates and may fix the value for 
distribution of such specific assets or any part thereof and may detennine that 
cash payments shall be made to any member upon the footing of the value so 
fixed in order to adjust the rights of all parties and may vest any such specific 
assets in trustees upon such trusts for the persons entitled to the dividend as 
they may deem expedient. Whenever requisite a proper contract shall be filed 
in accordance with section 1<‘4 of the Indian Companies Act, 19K1, and the 
Directors maj T appoint any person to sign such contract on behalf of the persons 
entitled to the dividend and such appointment shall be effective. 

14?. In case two or more persons are registered as the joint-holders of any 
share any of such persons may give effectual receipts for all dividends in respect 
of such share. 

14;i. Unless otherwise directed by the Company in general meeting any 
dividend may be paid by cheque or warrant sent through the post to the registered 
address of the member entitled or in the case of joint-holders to the registered 
address of that one whose name stands first on the register in respect of the 
joint holding and every cheque so sent shall be made payable to the order of the 
person to whom it is sent. 

1 11 All dividends on any share not having ;» legal registered owner entitled 
to require payment of or competent to give a valid receipt for the same shall 
remain in suspense until some competent person be registered as the holder of 
t lie share provided that all dividends remaining for three years after 
declaration thereof unclaimed by some person entitled and competent to 
receive and give a valid receipt for the same shall at the end of that period be 
forfeited to the Company and cease to be payable and shall be carried to such 
fund of the Company as the Managing Agents with the sanction of the Directors 
may see lit, but the Managing Agents with the sanction of the Directors may remit 
the forfeiture whenever they may think proper 

lib. Unpaid dividends shall never bear interest as again t the Company, the 
Director or the Managing Agents. 


IX - NOTICKS. 

1411, (1) A notice may be given by the Company to any member either person- 
ally or by sending it by post to him to his registered address or ( if he has no 
registered address in British India ) to the address, if any, within British India 
supplied by him to the Company for the giving of notices to him. 

(2) Where a notice is sent by post, service of the notice shall be deemed 
to be effected by properly addressing, prepaying and posting a letter containing 
the notice and, unless the contrary is proved, to have been effected at the time at 
which the letter would be delivered in the ordinary course of post. 
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147* If a member bas no registered address in British India, and Has not 
supplied to the Company an address within British India for the giving of notices 
to him, a notice addressed to him and advertised in a newspaper circulating in 
the neighbourhood of the registered office of the Company shall be deemed to be 
duly given to him on the day on which the advertisement appears. 

148. A notice niny be given by the Company to the joint-holders of a share 
by giviug the noticeto the joint-holder named first in the register in respect of 
the share. 

149. A notice may be given by the Company to the persons entitled to a 
share in consequence of the death or insolvency of a member by sending it through 
the post in a prepaid letter addressed, to them by name, or by the title of 
representatives of the deceased, or assignee of the insolvent, or * by any 
like description, at the address {if any) in British India supplied for the purpose 
by the persons claiming to be so entitled, or (until such an addres.s has been so 
supplied) by giving the notice in any manner in which the same might have been 
given if the death or insolvency had not occu red. 

150. Notice of every general meeting shall be given in some manner herein- 
before authorised to (a) every member of the Company (including bearers of share 
warrants) except those members who (having no registered address within British 
India) have not supplied to the Company an address within British India for the 
giving of notices to them and also to (6) every person entitled to a share in con- . 
sequence of the death or insolvency of a member, who but for his death or 
insolvency would be entitled to receive, notice of the meeting. 


X.- WINDING UP. 

151. If the Company shall be wound up and the assets shall be more than 
sufficient to repay the whole of paid up capital the excess shall be distributed 
among the members in proportion to the capital paid up or which ought to have 
been paid up on the ordinary shares held by them respectively at the commence- 
ment of the winding up and if the surplus assets slntll be insufficient to repay the 
whole of the paid up capital such surplus assets shall be distributed so that as near 
as may be the losses shall be borne by the members in propoitinn to the capital 
paid up or which ought to have been paid upon the ordinary shares held by them 
respectively at the commencement of the winding up, but this clause is to be 
without prejudice to the rights of the holders of shares issued upon special 
conditions. 

152. If the Company shall he wound up whether voluntarily or otherwise 
the liquidators may with the sanctian of an Extraordinary Resolution divide 
amongst the contributories in specie or kind any part of the assets of the Company 
and may with the like sanction vest any part of the assets of the Company in trus- 
tees upon such trusts for Die benefit of the contributories or any of them as the 
Liquidators with the like sanction shall think fit. In case any shares forming part 
of the assets to be divided as aforsaid involve a liability to calls or otherwise any 
person entitled under such division to any of the said shares may within ten days 
after the passing of the Extraordinary Resolution by uotice in wriring direct the 
Liquidator to sell his portion and pay him the net proceeds and the Liquidator shall 
if practicable act accordingly. 
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153, Any such Liquidator may irrespective of the powers conferred on him by 
the Indian Companies Act and as an additional power with the authority of a special 
Resolution sell the undertaking of the Company or the whole or any part of its 
assets for shares fully or party paid up or the obligations of or other interest in any 
other Company and may by the contract of sale agree for the allotment to the 
members direct of the porceeds of sale in proportion to their respective interest in 
the Company. Any such sale or arrangement or the Special Resolution confitmiug 
the same may subject to the provisions of Article 52 hereof provide for the distri- 
bution or appropriation of the shares or other benefits to be received in compensa- 
tion otherwise than in accordance with the legal rights of the contributories of 
Company and in particular any class may be given preferential or special rights or 
may be excluded altogether or in part and further by the contract a time may be 
limited at the expiration of which shares, obligations or other interests not accept- 
ed or required to be sold shall be deemed to have been refused and be at the 
disposal of the Liquidator or the purchasing Company. 


Names, addresses and occupations of the subscribers. 


Names, \ddresses and Descriptions 
of Subscribeis. 


Number of Shares Name, address and 
taken by each description of 

Subscriber. Witness. 


Total 


Dated 


19 
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Form No* 6 

(Form of Agreement for the sale of a business to a Company to 
be made when Incorporated) (a)* 

, (Where the agreement is made between the vendors of the 
one part and the promoters or other person on 
behalf of the company to be incorporated 
of the other part). 


An AGREEMENT made the day of 19 , 

Between & of & (hereinafter called “the 

Vendors”) of the one part and of (hereinafter called “the 

Agent”) of the other part. Whereas the vendors have for some time past carried 
on the business of in the said City of in partnership under 

style or name of and are the sole owners of the freehold of the 

premises whereon the same is carried on. And Whereas the Vendors are desirous 
of converting the business into a company limited by shares and have agreed with 
the Agent for the sale thereof to him on behalf of the said Company to be incorpo- 
rated upon the terms hereinafter contained. Now it is Hereby agreed as 
follows ; — 

{ I ) The Agent shall forthwith proceed to form and procure incorporation of « 
company limited by shares. under the Indian Companies Art, 1919. to be ealltd 
” Company Limited", or such other name as may be agreed upon and 

the business shall be carried on at aforesaid or such other place 

or places as the Company may decide upon. 

f?) The Company shall be registered as a Public Company with a nominal 
capital of Rs divided into shares of tupees each. The 

Company shall have power to increase or reduce such capital and to issue any part 
of such capital original or increased with or without any preference priority or 
special privilege or subject to any postponment or rights or to any conditions or 
restrictions and the object of the company shall be to acquire, take over and carry 
on the said business of and similar business as hitherto carried on 

by the vendors at aforesaid. 

(*>) The Vendors will sell and the agent w ill purchase the said business of the 
Vendors as a going concern as from the day of 19 , all the 

stock-in-trade, cash in hand, and at the Bank, book debts, good-will (tenant's 
fixtures of lease-bold premises) and benefit of subsisting contracts and all other 
assets of the business (with the exception of the book-debts) as on the day 

of 19 , including the following properties used in connection with 

the said business namely : — 

(a) The free-bold yard, offices and workshop known as aforesaid 

subject to a mortgage dated 

(U) The lease-hold yard and store sheds in This property 

is held on a lease for years from dav of 

at the yearly rent of Rs. under an Indenture of Lease 

dated day of 19 , subject to a mortgage dated 

day of 19 . 

(a) See Kelly’s Conveyancing Draftsman, 6th Edition, page 990. 



ADDITIONAL FORMS 


XXXI 


(4) The consideration of the said sale shall be the sum of Rs which 

shall be satisfied by the payment of Rs >t in cash to the yendors of 

shares of Rs each in the capital of the Company credited as 

fully paid up shares to be allotted as follows : — 

To the said shares of Rs each. 

To the said shares of Rs each, 

(d) The Vendors will make all necessary arrangements for giving to the 
Agent on the company being incorporated possession of the said free-bold and lease- 
hold buildings and premises and for delivering to him the stock-in-trade, cash in 
hand and on current account at t lie Bank and all other the said assets of the said 
business (book debts excepted) on the day of 19 , upon the 

payment and allotment of shares to the Vendors as aforesaid. 

(0) The Agent shall as from the day of 19 , complete 

and execute all contracts and orders then in course of completion or execution 
(pay all then existing debts and liabilities of the said business estimated to amount 
to Rs ) and shall as from that day pay all salaries, wages, rents, rates, 

and taxes, expenses and outgoings thenceforth accruing or to be incurred in 
respect of the same respectively and indemnify the Vendors therefrom and from 
all liability in respect of the said contracts and orders (and debts and liabilities). 

(■) Amongst the first Directors of the proposed company the Vendors shall 
be included and shall get a remuneration as provided by the Articles of Association 
of the proposed company and shall be entitled to be paid by way of further remu- 
neration any such sum which the company in general meeting may direct. 

(5) The sum of Rs. shall be considered the value of stock-in-trade, 

cash in hand and on current account at the Bank, the sum of Rs. shall 

be considered the value of the good-will (tenant’s fixtures of the said lease-hold 
premises) and benefits of contracts and the sum of Rs. shall be considered 

the value of the encumbered fi ee hold and lease-hold premises including incum- 
brances 

(9) The sale and j urchase shall be completed oil the day 

of 19 , at the offices of the Vendors the said sum of Rs. 

in cash and the certificates for the said shares and the Vendors and all other neces- 
sary parties shall execute and do all such acts and things as may be necessary for 
effectually vesting the said business and propel ty in the Agent. 

(H») The agent shall do his best to procure the adoption of this agreement 
by the Company within days after incorporation and upon such 

adoption the Agent shall be discharged from all liability to the Vendors in respect 
thereof and in the event of this agreement not being adopted by the Company on 
or before the day of next either party hereto may 

by notice in writing to the other or others rescind the same and upon such resci- 
ssion neither party shall have any claim against the other or others in respect of 
anything contained herein or (a) connected therewith. 


(a) The agreement is required to be stamped as an agreement and duty 
payable is as follows : — 

Imperial ... ... ... ... fi amiRs. 

In Bengal, Madras, Assam. United Province ... 12 annas. 

In Bombay, Central Pom nee, Punjab ... Re. «. 
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As witness our hands this day of 

Vendors Agent 


104 


Form No. 7 


{Form of Agreement adopting Agreement for purchase of a business 
by a Company after incorporation ), (a) 

An AGREEMENT made the (lav of 194 . 

Between the within named and 

(hereinafter called “the Vendors”) of the first part, the within named 
(hereinafter called “the Agent”) of the second part and 
Company Limited (hereinafter called “the Company”) of the third part. Whereas 
since the execution of the within written Agreement the Company has been 
incorporated and has agreed to adopt the purchase of the business of the 
Vendors in accordance with the intention in that behalf referred to in the 
witliin-written Agreement. Now It is Hereby Mutually Agreed as follows : — 

(1) The within-written Agreement is hereby adopted by the Company and 

shall be binding on the Vendors and on the Company in the same 
manner and take effect in all respects as if the Company had been in 
existence at the date thereof and had by these presents ratified the 
same as made and signed by the Agent on their behalf. 

(2) The Agent shall from henceforth be discharged from all liabilities 

whatsoever to the Veddors (or the Companv) under or in respect of 
of the within-written Agreement as signing the same and party of the 
second part thereof. 

In witness our hands and given under the Common Seal of the Company 
this day of 19 


Common Seal 


(l) Directors of 

The Company Ltd. 


P) Vendors 
P) Agent 


(a) See Kelly's Conveyancing Draftsman , 6th Edition, page 394. 
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This agreement (Form No, 7) is required to be stamped under Article 23 
(conveyance) of the Indian Stamp Act, 


The stamp duty payable is as follows ; — 



Imperial : 

U. Prov 

Bengal, 

Madras, 


Art 2 

i. 

Bombay, 

C. P. 

Punjab, 

Assam, 

When the value of the considera- 









tion for such conveyance as set 
forth therein does not exceed 









Rs. 50. 

0 

8 

0 

0 

8 

0 

0 12 

0 

Where it exceeds 

Rs. 50 but does not exceed Rs. 100 

1 

0 

0 

1 

0 

0 

1 8 

0 

„ 100 ,, 200 

„ 200 v 300 

2 

0 

0 

2 

0 

0 

3 0 

0 








Bombay. C. Prov. 


Imperial 

u. 

Prov. 

Bengal. 

Madras, 

Assam. 








Punjab, 

„ 300 ,. 400 

3 

0 

0 

3 

8 

0 

4 8 

U 

,, 400 „ 500 

4 

0 

0 

4 

14 

0 

0 0 

0 

., 5oo ,, Ooo 

5 

0 

0 

0 

4 

0 

7 8 

0 

,, ooo „ 7(H) 

0 

0 

0 

7 

10 

0 

9 0 

0 

„ 7 <io son 

< 

0 

() 

9 

0 

0 

10 8 

0 

,, SOO „ 900 

8 

0 

0 

10 

6 

0 

12 0 

0 

,, 900 ,, 1000 

9 

0 

0 

11 

12 

0 

13 8 

0 

and for every Rs. 500 or prat there- 

10 

0 

0 

13 

*> 

0 

15 0 

0 

of in eveess of Rs 1000 

0 

0 

0 

i 1 

8 

0 

7 8 

0 


This agreement is required to be registered under section 17 of the Indian 
Registration Act’ if it involves the transfer of immoveable property of the value of 
above Rs. 1(10, 


Form No. 8 

NOTICE 

OK 


The notice is requi- 
red to be accompa- 
! iiied with a fee as 
j per Table R of Act 
i on the increased 
| amount of capital. 


TITK INCREASE OF THE NOMINAL CAPITAL 

OF 

The Company , Limited . 

(, Pursuant to Section 53 of the Indian Companies Act , 1U13). 
Presented for filing by : 


Signature 

Designation 

To 

The Registrar of Joint Stock Companies. 

The above named Company hereby gives you notice, in accordance with the 
Indian Companies Act, 1913. that by a Special Resolution of the Company passed 
on the day of 19 . and confirmed on the day of 19 , 

the nominal capital of the Company has been inci eased by the addition thereto 
the sum of Rupees divided into shares of 

rupees each, beyond the present registered capital of Rupees 

Dated, ) Signature 


The 


19 


Designation 
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Form No. 9 

(Form of Application , when the Application money is to be sent to 
Company's Office.) 


THE COMPANY LIMITED. 

No 

(For office use only). 


Dated , the — -/# 


To 


The Directors, 


The Company Limited, 

Gentlemen. 

I enclose herewith Cheque No, on The 

Bank Ld. (or I be# to send herewith in cash the sum of Rupees 
being the required deposit of Rs, per 

share on shales in your Company, which I request you to allot to 

me and to register tny name, upon the terms and conditions of ths Prospectus* and 
I hereby agree to accept such allotment of the shates or any less number allotted 
to me subject to the Memorandum and Articles of Association of the Company. 


Yours faithfully, 


Witness : — 
Name..-.- 

Address. - 


Name in full . , 

Father's _ T 

, - Name 

Husband s 

Permanent Address.. 
Present Address 
Occupation _ 


Usual Signature 



additional fokms 
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Form No. 10. 

( Form of Application , when the application money is to he sent to 
Company' s Hankers .) 

THE company limited. 

No , , 

(For office use oly). 
Dated , the 19 . 

To 

The Directors, 

The Company Limited. 


Gentlemen, 

I have this clay paid to > our Bar.ktis Messrs. The 

Bank Ld. the sum of Rupees being the required 

deposit of Rs per share on Shares in your Company, 

whit'ii I desire you to allot to me, and to register me as a member upon 
the terms and conditions of the Prospectus, and I hereby agree to accept 
such allotment of shares subject to the Memorandum and Articles of 
Association of the Company. I agree to accept the above shares or any 
less number that is allotted to me. 

Yours faithfully, 


Witness : — 

Name 

Address 


Name 

Father’s 

Husband’s 


- Name 


Add less in full 


Oecupat ion 

Usual Signature 


No. 

The Bank Limited, 

(Received tii is day of 19 , 011 account 

of The Company Limited, the sum of Rupees 

being a deposit of Rs. per share on shares of 

Rs. each. 

For and on behalf of 
The Bank Ld. 

A fie tit or Manager. 

N,H . — This receipt must be preserved to he exchanged hereaiter for Share 
Certificate. 



( Form of Application Deposit , when the application money is remitted to the Company ) 
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Manager, etc. • Manager or Secretary or Managing Agents . 



List of Applications and Allotments with amounts returned. 
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Form No. 13 


(Form of Letter of Regret) 

The .Bank Limited. 

Registered Office 

No Dated the 19 

To 

Ksqr., 


Sir, or Madam, 

I regret to inform you that the Directors are unable to allot you 
any of the ordinary shares of this Company in compliance with your 
application of the 19 , for shares of the Company. 

I enclose herewith a Cheque for Rs. being the amount 

paid by you on the above mentioned application, and shall be glad if yon 
will sign the form of receipt at the foot of the Cheque sent herewith 
and present the same for payment through your Banker. 


I am, 

Yours faithfully, 


Secretary . 


The 


Company Limited. 


No 


Date 


19 . 


Pay to 


Rs 


or order the sum of Rupees, 

For and on behalf of 


The 


Company Limited , 


Secretary . 


Di rector . 


Endorsement on the 
back of the Cheque. 


Received of The Company Limited, 

the sum of Rupees being the 

amount deposited by me on application for 
shares in the same. 
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Form No. 14 

(Form for Underwriting Agreement) (a) 


To 


mix 


The Directors, 

The Company Limited. 


Gentlemen, 

For the consideration hereinafter mentioned, I the undersigned agree with 
you that on the publication of your Prospectus I will, on your request, apply in 
the form referred to in such Prospectus, for shares of Rs. 

each in your capital, and will pay thereon the amount payable on application and 
will accept the allotment of. and pay the allotment moneys due in respect of any 
shares allotted in response to such application. 

It ts understood that to the extent to which applications are received from 
the public (through me) before the closing of the subscription list, I am to be 
relieved from niv underwriting obligations rateably in proportion to the number 
of shares underwritten by me. 

If shares are, within days 

after the first publication of the Prospectus aforesaid, allotted in respect of such 
public subscriptions, I am not to be liable to take up any of the shares hereby 
underwritten. 

If I do not put in such application at the time aforesaid, you are to be at 
liberty, in my name and on my behalf, to put in such application, ami I will pay 
application and allotment money immediately after receiving notice of the 
allotment. 

In the event of your proceeding to allotment, you are, within 
days after such allotment, to pay me a commission in cash on the 

nominal amount of the shares underwritten by me, the same to be paid to me 
whether 1 am required to apply for or accept an allotment of any shares or not, 
but if an allotment is made to me no commission shall be payable to me unless I 
pay the application and allotment moneys payable by me before or immediately 
after notice of allotment is given to me. 

If within days after the first general allotment, I effect any 

sales of shares in the company, either directly or indirectly. I am to forfeit m,V 
commission. 

Any allotment pursuant to this agreement must be made. not before 
days from the date hereof. 

I assent to any modifications in the draft of the Prospectus before publication 
including any of the amount of the minimum subscription. 

Any notice to me may be sent through the post to the following address and 
shall be deemed to be served on the day following that on which it is posted. 

This agreement is signed in duplicate. 

Dated, this day of 19 

The above-named Company Signature of the underwriter, 

accepts and adopts and agrees 

to the above Name- — _ — 

Address . . . , 

For and on behalf of 

The Company L,d. 

Director. 

Secretary. 


■’ * * - « - A w.-. Vn fi a nneiidix B, sirora* 
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Form No, IS. 


( Form of the Letter of Allotment.) 


Two an nas 
Stamp, 


Company Limited. 


Registered Office 


Dated, the 


ALLOTMENT LETTER. 


Sir, or Madam, 


I beg to inform you that, in pursuance of your application, the 

Directors have allotted to you shares of Rs. 

each in this Company, in terms of the Prospectus, 

I shall be glad, therefore, if you will kindly pay the sum of 
Rupees_„ _ being per share the amount due on allotment 


on or before the 


- 19 lhe Company’s ■*£*»£(«) 


Yours faithfully. 


Manager nr Sea etarw 


(When the allotment money is intended to he remitted to the Company’s 
Banker, the form of receipt a# given below should he appended to tin* Allot- 
ment letter.) 


The Bank 


Address 


Being Per share called up. 

Received of, . . . the sum of Rupees 

f per shaie due on allotment of shares of 

each in The Company Ld. 


For ami on behalf of 


Bank Limited. 


Manager or Agent. 

NJl — This letter must be preserved to he exchanged hereafter for the Share 
Certificate. 
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Form No. 16 


THE 


No, 


r 

( Form of Letter of Allotment for fully 
or partly paid-up shares,) 


COMPANY LIMITED. 

Registered Office 

Dated , the 19 « 


Two annas 
stamp. 


To 


Escjr. 


Sir, or Madam, 

I beg to inform you that the Directors, under provision of the Prospectus and 
Articles of Association, by a resolution, passed on the 19 , have allotted 

to you fully paid-up shares or, ( shares paid up'to 

on each share) of this Company, the distinctive numbers of which 
are to 

The formal contract, entered into between the Company and yourself to this 
effect has been filed with the Registrar of Joint Stock Companies. 

Please communicate to us your acceptance of the shares. 

JV . li . — This letter must be preserved to be exchanged hereafter for the Share 
Certificate. 


Form No. 17. 


( Contract for issue of fully paid-up shares.) 

AGREEMENT made this day of 19 , between 

The Company Limited (hereafter called “the Company” of the 

one part, and of of the other part, whereby for good 

and valuable considerations^) it is agreed that the Company shall allot and issue 
to the said or his nominees shares in 

the capital stock of the Company (numbered to ) of the 

nominal value of Rs. each share, the full amount whereof shall be 

deemed and taken as having been paid up, and all of the said* shall for 

ever hereafter be considered and dealt with as fully paid-up accordingly. (b) 

In witness our hand ami given under the Common Seal of the Company 
this day of 19 


Common seal 
of the Co. 


Directors, 


Recipient of the scares. 


(a) It is not essential to state the consideration in detail where this is 

evident that the consideration does exist. It would be more advisable however to 
state the consideration in detail, e.g. t thus, “in consideration of goods etc., con- 
veyed or agreed to be conveyed by the said to the Co.” or ‘in considera- 

tion of the agreement entered for service between the Company and the 
aforesaid dated the 

(b) For stamp on such agreement see note of Form No. fi. Appendix B, Supra. 




(Form of Receipt 9 when the Allotment money is to be paid at the Company’s H^adOffi 
Receipt , in that ease, should not be appended to the allotment letter , but should be 
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A V. R — Only three sets of columns have been provided in the form, but can be increased according to necessity. 


(Form of receipt when the tall money is intended to be remitted to the Company's Office , In that case 
the receipt should be bound in Book shape with counterfoils ,) 
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This receipt must be preserved to be exchanged hereaftei 
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Form No. 24 


( Form of the Letter of Indemnity. ) 

To 

The Directors, 

The ..Company Limited. 


Dear Sirs, 

The letter of allotment issued to me for shares 

numbered to inclusive in your Company, having been 

lost or mislaid, I hereby undertake, in consideration of your handing me 
the Certificate for the said shares to indemnify you and save you harm- 
less against any loss or detriment which you may suffer by reason of 
your so doing, and 1 hereby declare that I have not knowingly parted 
with the allotment lettei in question and should the same hereafter come 
into my possession I undertake to deliver it up to you. 


I am, 

Yours faithfully, 


Witness to the Signature 

Name . 

Address 


Name ... 
Address 


Occupation 


Occupation 
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(Form of the, Register of Members 

The 


REGISTER OF 


Allottee 

or 

Transferee 

No. 


Date of 
entry. 

(i) 


i Distinctive 
No. of | Numbers. 
Shares, i- 
r4 


I 


From ! To- 


Father’s! 

Name - ! baml^s" j Addre9S - 

I Name, i 

i 


Occupa- 

tion 


I 


* 


I 


) 


| 



i 


t 


! 


I 

I 


! 

i 


i 


j 


(1) Put here the actual date of eutry in the Register, but not the date of passing 

(2) Put here the totat number of shares subscribed. 

pi) Put here the date of actually ceasing to be member, when another has been 
N.B . — Only two colums of deposit have been shown in this form for calls but it may 





ADDITIONAL FORMS 


as required by Section 31 of the Act.) 

Company Limited. 


MEMBERS. 


Application 

Deposit. 


Date. 


Cash or j 
Journal • Amount 
FoJioJ 


Date. 


Allotment. 

Call. 


! Cash or 
Journal 
i Folio. 


Amount, 


Total j 
Amount.! 


Date of 
ceasing 
to be 
Member 


i- 

i 


P>. 



I 

! 


j 

j 

! 


of the resolution if the entry was not made on that date. 


XLVII 


iRemarks. 

i 


registered, 

be increased acceding to necessity thus 1st Call, 2nd Call, and so on. 
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Form No. 22 


( Form of 


SHARE 


Name 

Address 

Occupation 


CASH ACCOUNT. 


Folio of | I 

Date ! Particulars Al " fio^o/l Amount Date Particulars Cash* ori Amount 


called tion or i J 
up call 1 

per share registrar 


Jour ual! 
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XUX 


Share Ledger.) 

Company Limited. 


LEDGER. 


SHARE ACCOUNT. 



When the Call money is intended to be remitted to the Company's Banker the foPowing note should be made : — 

This sheet must be presented entire to the Company’s Banker with the amount payable. Cheques should be drawn the 
1 ’order ”of the Bank. 


L 


ADDITIONAL FORMS 


Form No. 27 


(Form of Call Letter.) 

The Company Limited. 

Registered Office 

Dated, the 19 

Notice of Call of per share making 

Rs Per share called up. 


Sir, or Madam, 

I beg to give you notice that the call of 

per share has been this clay made by the Board of Directors. 

On the shares held by you in this Company, 

the call amounts to You are requested to remit 

this amount on or before the day of 19 , 

4 vi , Head ffice, v 

to the Company s Bal)ker (a) 

To I am, 

Ksqr. Yours faithfully, 

Manager or Secretary. 


(When the call money is intended to be remitted to the Com- 
pany’s Banker, the form of receipt as given below should be appended 


to the Call Letter.) 



The 

Bank Limited. 



Add ress 


No. 

Dated, the 

19 . 

Being 

Per share called up. 


Received of 

Esqr. the sum of Rupees 


being the amount due 

on shares for 

cal! 

in The 

Company Limited. 



For and on behalf of The Bank Ltd. 


Manager or Agent. 


N.B. — This receipt must be preserved by the share-holder to be 
exchanged hereafter for share certificate. 


(a) Strike out the word not required. 



{Form of Shore Certificate.) 
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U 



the production of this Certificate. 




Certifies 


ADDITION At POKMS 


LH 

Form No. 23 (contd.) 

(Back page of Share Certificate.) 

MEMORANDUM OF PAYMENT OF CALLS (WHEN THE SHARES 
ARE NOT FULLY PAID UP). 


Particulars of Calls 
or instalments. 

Amount 
called on 
each share. 

Amount 

due. 

Amount 

paid. 

Date of 
payment. 

Signature 
of Agent. 

1 

i 

j 

! 

j 

i 

j 

i 

i 

i 


! 

i 

! 

■ 

I 


NOTE OF TRANSFER. 








(Form of the Stock Certificate.) 

No. R S . 


ADDITION AI. FORMS 


LIII 



N.B . — This certificate must be surrendered to the Company before any transfer 
of the Stock can be registered. 
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Form No. 25 ( Contd .) 

(Form of the Back Page of Stock Certificate.) 

NOTE OF TRANSFER. 



! 

! 

1 

Date of 

No. of 


Amount 
of stock 
trans- 
ferred. 

New 

Passed 

Certifica- 
tion No. 

Transfer 

No. 

Transfer 

Deed. 

Transfer 

Deed. 

Name of 
Transferee. 

Certifi- 
cate No. 

by 

(Initial) 


i 

> 


( Form of Share Warrant to Bearer .) 


ADDITIONAL FORMS 
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ADDITION AJ. FORMS 


Form No. 27 

( Form of Voucher to be annexed with the Share Warrant.) 

The Company Limited. 

On day of 19 , and at 

the expiration of each succeeding period of — say — ten years, the bearer, 
upon presentation of the appropriate voucher, will be entitled to a fresh 
sheet of coupons and a new voucher. 

Dated, 

The , _ 19 . Secretary. 

The Company Limited. 

Dividend Coupon No. 

On shares included in the Share Warrant Numbered 

payable at the Company’s office at time to be fixed by advertisement. 


Shares. 

Warrant 

No 

Dividend for 
half-year or 
year ending on. 

i 

l 

Rate of 
Dividend, j 

j 

j 

Amount i Payee's 
paid. ■ Signature. 

i 

i 

Passed by. 


; ! 

i 

i i 

i 

i 

i 



t 

1 
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Form No. 28 

(Form of Notice to the Transferor on the Lo tting of Transfer). 

The..; Company Limited. 

URGENT , 

Registered Office 

No Dated the 19 

Re : Transfer Deed No. 

Sir, or Madam, 

I have to inform you that a Deed of Transfer purporting to he 

signed by you and executed in the name of as transferee, 

for shares in the company has this day been deposited at 

this Office fo v registration bv 

Unless vott reply bv return of post, I shall assume the nbove- 

* 

named transfer to be in ordei, and it will consequently be placed at the 
next meeting of the Hoard fot order of legislation. 

1 am. 

Yours faithfully, 

Manager or Secretary . 

To 


Ksqr., 
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Form No, 3Q 


ADDITION A I. FORMS 



Transfer Transferor's Sharks Transfkrrhd. 

Deed. 

Date of Distinctive 

Transfer ficate * ^ «• No. of n 

Lodged. No Date received. Name. Address. || 


^ * From To r < 




Received. 
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LIX 


of Transfer). 

Company Limited. 

REGISTER 


No. of 
Certificates. 


Transfer passed. 


To jConside- 
trans- ration, 
feror 
for 

balance. 




To 

Trans- 

feree. 



Occupa- 

tion. 
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ADDITIONAL FORMS 


Form No. 29 


(Form of Transfer Deed J 

The Company Limited. 

SHARE TRANSFER FORM- 


I . of 

in consideration of the sum of Rupees . „ paid to me by 

of (lieieinafter called “the said transferee”) 

do hereby transfer to the said transferee the shares numbered 

to,. inclusive, in the undertaking called The 

Company Limited, to hold unto the said transferee, his executors, 
administrators and assigns subject to the several conditions on which I 
held the same at the time of the execution thereof, and T, the said tracts* 
feree, do hereby agree to take the said shares subject to the conditions 
aforesaid. 


As witness our hands this 


dav of_ 


19 


] Name 

Witness to the signature Signature of I 
of Ti ansferor : — Trans'eior. I 

J Add less. 


Name . 
Address 


Witness to the signature 
of Transferor : — 


a me 


] Nr 

Signature of ( 
Transferee. I 

J Address 


Name 

Address 


Affix here the required stamp. 
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Form No. 31 


The 


( Form of Forfeiture Notice . ) 

Company Limited. 


Registered Office 

Dated, the 19 , 

Sir, 

In my letter of the day of 19 ^1 gave 

you notice that at a meeting held by the Board of Directors you wer^ 
called upon to pay a sum of Rs. due on the call 

of the shares in this Company on or before 19 , at 

the registered office of the Company and in default to pay interest at 

**■ 

per cent, per annum. 

I am now instructed to inform you that the Directors require you 
on or before day of 19 , to pay the said sum 

of Rs. together with interest thereon at per cent, 

per annum from the said day of 19 , up to this 

day and that in the event of non-payment of the said call and interest on 
or before the said day of 19 , at the place 

aforesaid the shares in respect of which such call was made will be 
liable to be forfeited. 


I am, 

Yours faithfully, 




Ksqr. 


Secretary. 
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Form No. 34 

{ Specimen Form of Proxy). 

The Company Limited. 

i : of 

in the District of being a member of The. 

Company Limited, hereby appoint 

of as my Proxy to vote for me and 

oil my behalf at the ( ordinary or extraordinary as the case may be ) 

general meeting of the Company to be held on the day of 

19 , and at any adjournment thereof. 

Signed this day of 


Signature 


Two annas 
Stamp. 


Witnesss : — 


Holder of share Nos. to. 


Name 

Address. 


Form No. 35 

(Specimen form for Recording ike Proceedings of the General Meeting ). 

The Company Limited. 

The General Meeting of the Company was 

held on day of 19 , at 

(A.M. or P.M.) at 

PRESENT : — 

(Here record the names of Shareholders present.) 

Mr. was voted to the Chair. 

(a) The Notice convening the meeting was read. 

(b) The Minutes of the last meeting were read and approved. 

(c) The Directors’ Report and Accounts, duly certified by the 

Company’s Auditor, were taken as read. 

(d) The Report of the Auditor was read. 




kXIV ABBITIONTAI, FORMS 

RESOLVED : — 

1. That the Report and accounts, as audited and certified by the 
Company’s Auditor, now before the meeting showing the position of the 

Company’s affairs as on the day of 

_ 19 , (give the date of the Balance-sheet) be approved 

and adopted. 

Proposed by 

Seconded by * 

(Carried unanimously or with the dissent of 

2. That and — 

elected as Directors of the Company in place of 

and retiring Directors. 

Proposed by 

Seconded by 

(Carried unanimously or with the dissent of ) 

3. That the Dividends recommended to be paid by the Directors 

in their annual report, namely .. .. per cent on the 

shares, and per cent on the 

shares for the year free of income-tax be approved 

and the dividend be paid to such persons as appear on the Register of 
Members on the closing of the Books on the 19 . 

Proposed by 

Seconded by 

(Carried unanimously or with the dissent of ) 

4. That Messrs, or Mr. the Government 

Certified Auditor or Chartered Accountant, be re-elected as the Auditor 
of the Company, and that their or his remuneration therefor be 

Rs. . 

Proposed by ___ 

Seconded by , 

/ 

(Carried unanimously or with the dissent of ) 



Chairman* 
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Form No. 36 

( Specimen of the Form of Notice for convening an Extraordinary 
General Meeting ). 


The Company Limited. 

NOTICE is hereby given that an Extraordinary General Meeting 

of the above company will be held at on the 

day of 19, at o’clock (A. M. or P.M.), for the purpose of 

considering and, if thought fit, passing as an Extraordinary Resolution 
the sub-joined resolution : — 

“That it has been proved to the entire satisfaction of this meeting 
that the company cannot, by reason of its liabilities, continue its busi- 
ness, and that it is advisable to wind up voluntarily (and that be 

and he is hereby appointed liquidator for the purpose of such winding 
up”). 

By order or the Board, 

Secretary. 

Reg. Office 

Date 

Form No. 37 

(Specimen of the Notice of Extraordinary Resolution for filing with 
the Registrar of Companies). 

I. See Form VIII 1. 


Form No. 39 

( Specimen of the Notice for compelling Extraordinary General Meeting 
in passing a Special Resolution. ) 

The Company Limited. 

NOTICE is hereby given, that an Extraordinary General Meeting 
of the above-named Company will be held at on 

day of 19 , at o’clock (A.M. or P.M.) for 

the purpose of considering and, if thought fit, passing the sub-joined 
resolutions, as Special Resolutions. 

(a) That the capital of the company be increased to 

by the creation of new shares of Rs. each. 

(b) That the provisions of the Articles of Association do apply 

mutatis mutandis in regard to the above shares and the 
increased share capital. 

Dated By order of the Board, 

The 19 . Secretary. 



LXVI ADDITION A I. FORMS 

Form No. 41 

( Specimen of the form for filing the Notice of the Special Resolution 
with the Registrar of Companies ). 

[ See Form VIII ]. 

Form No. 42 

(Form of the Register of Directors J 
[ See Form XII ] 

Form No. 43 

(Form of Record of Hoard Meeting J 

BOARD MEETING 

held on.. day of 

19 , at P. M. 

PRESENT : — 

1 . I 

I 

2. I 

y Signatures of Directors. 

3. 

4. 

Signature of Secretary. 


IN ATTENDANCE 

1. Solicitor. 

2. Auditor. 
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Form No, 44 


(Form of Recording Proceedings of Directors 1 Meetings J 

The PROCEEDINGS of the meeting of the Board of Directors held 

at the registered office of the Company on (say) Friday, the 

October, 19 , at P. M. 

PRESENT : — 

1 . 

2. (Here give the names of the Directors who attended 

3. the meeting and of the Secretary). 

4. 

Mr. and Mr. were in attend- 

ance (the names of the persons such as auditor, legal advisor or solicitor 
are required to he put in these spaces when they were requested to 
attend). 

Mr. was voted to the Chair. (Such a record is necessary 

when there is no permanent Chairman of the Board or such permanent 
Chairman does not attend the Board meeting.) 

The minutes of the last meeting of the Board, held on 

were read, approved as correct and signed. 


RESOLVED : 

(I) That (then follows the resolutions. The resolutions 

must be numbered consecutively .) 


Signature of the Chairman. 
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Form No. 45 

(Form of Power of Attorney from the Directors of a Company to the 
Manager etc for General Management J (a) 

Know All Men by these presents that we the Directors of The Company 

Limited, pursuant to clause (b) of the Articles of Association, hereby appoint 

of the attorney for the Conipanj' and for and on behalf of the Com- 
pany to do the following acts and things : — 

1. To demand, sue for, enforce payment of, and receive and give effectual 
receipts and discharges for all monies, securities for money, debts, legacies, goods 
and chattels, of or to which the Company is now or may hereafter become poss- 
essed or entitled or which are or may become due, owing payable or transferable to 
the Company from any person or persons whatsoever. 

2. To receive and sign and give effectual receipts and discharges for all ahd 
any monies which shall come to his hands by virtue of the powers herein contain- 
ed, and such receipts shall exonerate the person or persons paying such monies 
from seeing to the application thereof, or being responsible for the loss or misappli 
cation thereof. 

X Upon receipt of any monies which shall be paid to the said Manager by 
virtue of the permises, to pay or deposit the same in the name of the Company or 
otherwise, with any banktr, broker or other agent, to draw out such monies from 
time to time, and to apply the same for any of the purposes aforesaid 01 from time 
to time invest the same at the discretion of the said Manager in or upon, invest- 
ments and from time to time vary, dispose of such investments, and to apply the 
purchase monies for any of the purposes aforesaid. 

4. Subject to the consent of the Directors to execute, sign, enter into, acknow- 
ledge, perfect, and do all such contracts, conveyances, leases mortgages, transfers 
surrenders, releases, assurances, deeds, agreements, instruments, acts and things, 
as shall be requisite for or in relation to all or anv of the purposes or matters 
aforesaid. 

5. In the name and on behalf of the Company from time to time, purchase, 
take on lease or otherwise acquire and hold all such houses, offices, buildings, 
lands, chattels, and effects as the said Manager shall think necessary or expedient 
or in relation to any of the purposes or objects aforesaid. 

f>. From time to time, subject to the consent of the Directors, to sell, 
exchange, surrender, give up, mortgage, chaige, pledge, demist*, lease or dispose 
of any houses, offices, buildings, lands of any tenure, or any chattels or effects 
belonging to or held by the Company, and to procure the enfranchisement of any 
of the said properties, which may be copyhold or customary tenuie, and to grant 
enfranchisements of any copyhold tenants belonging to the Company, and to trans- 
fer, release or otherwise deal with any mortgages, charges, or securities to which 
the Company may be entitled, and also to exrute and enfoicc any powers of sale or 
other rights, powers or remedies incident to any such mortgages, charges or secu- 
rities as aforesaid, and otherwise to realise and obtain the benefit thereof in rucli 
manner as t he said Manager may think proper, and to assure or dispose of any 
estates which may be vested in the Company as a trustee or mortgagee 

7. To borrow from time to time up to Rs upon such terms as 

the said Manager may think expedient for or in relation to any of the purpose or 
objects aforesaid. 

8. To manage or superintend t be management of all business and estates of 
whatever tenure of or to which the Company is or may become possessed or entitl- 
ed, and to cut timber or underwood, and work quarries, mines and minerals 
(whether now open or in working or not), upon any of the estates, and to erect and 
pull down, and repair houses or other buildings, fences, and erections . and to 
drain, make roads on, or otherwise improve any of the premises, and to dedicate 
such roads when made to the public, and to ensure houses against loss or damage 
by fire. 


(<t) Stamp on such General Power of Attorney is as follows : — Imperial :Rs. 5 ; 
(\ Pro i\, Bengal, Madras, Assam, Rupees seven annas eight ; Bombay, Punjab 
Rupees ten. 

( b ) Put here the number of the clause of the Articles of Association by which 
the Directors are empowered to delegate their powers to others. 
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9. To enter into agreements for yearly, monthly or weekly tenancies to take 
effect in possession, of all or any of the real or lease-hold properties of the Com- 
pany, ami to make allowances to ami atrangi meiits with all or any of the tenants 
and occupiers for the time being of the property and to accept surrender of leases 
and tenancies, and to demand sue for, collect and give effectual discharges for the 
rents and profits now due and henceforth to become due in respect oi the same. 
And to take and use all lawful proceedings and means by distress or action or other- 
wise. for recovering ami receiving the said rt tits and for enforcing the performance 
of any covenants or agreements which the respective lessees of tenants may be 
liable to perform, and lor ejecting recovering damages from tenants and occupiers 
making default in payment of such leuts or in performance of such covenants or 
agreements, and for obtaining and retaining possession or all or any of the permi- 
ses occupied by any lessee or tenants making such defaults 

l'l. To commence, prosecute or enforce, or to defend, answer, or oppose all 
action or ot her legal proceedings and demands touching any of the matters afore- 
said. or any other matters in which the company is or may hereafter be interested 
or concerned, and also subject to the consent of the Directors to compromise, refer 
to arbitration , abandon, submit to judgment, or become nonsuited in any such 
action or proceedings ami to execute and sign deeds appointing such Lawyers. 

11. To adjust, settle, compromise or submit to arbitration any demands, 
disputes and limiters touching anv of the matters aforesaid, oj any other matter 
which are now subsisting or may hereafter aiise between the Company and any 
ot her person or pel soils, or between the said Manager or any other person or 
pel sons. ^ 

\'.i. To compound and accept patt in lieu of and in satisfaction for the whole 
of, or compromise any debt ot sum of money now oi hereafter owing or payable to 
the Company or any other claim or demand which the Company lmve or may have 
against anv peison or pel sons, or to grant an extension of time for the payment or 
satisfaction thereof, upon such terms as may be deemed proper, either with or 
without taking .security for the same. 

Id. To vote at the meeting of any other company or companies and otherwise 
to act as the proxy or repi esentative of this Company in respect of any shares now 
held, or which may hcieafterhe acquired by the company therein, and for that 
purpose to sign and ex< cute anv proxies or other instruments in the name and on 
behalf of the Company. 

1 I. To appoint and employ any agents, officers, receivers, or oilier persons at 
such remuneration by way of salary, commission or otherwise, as the said manager 
may think proper, and the same from time to time to dismiss and discharge, and 
any other or otheis to appoint oi employ in their stead. 

ir>. And Generally to act as attorney or agent of the Company in relation to 
the business or properties and all other matters in which the Company may be 
interested or concerned, and on behalf of the Company to execute and do all instru- 
ments, acts matteis and things as fully and effectually in all respects as the Direc- 
tors themselves could do. 

It). In case the said Manager become incapable to act or be absent from the 

station, the Company hereby appoint of as substitute to be the 

attorney in place of the afoiesaid Manager, with power to exercise all or any of the 
poWeisand authorities hereinbefore conferred on the said Manager, in as full and 
ample a manner in all respects as if the name of the said substitute bad been here- 
inbefore thiougliout instead of the name of the said Manager. 

In witness our hands given under the Common Seal of the Company. 

this . . __day of 19 . 


Common 

vSeal. 


The 


Directors. 


Company Limited. 
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(Form of Agreement upon engagement of a Manager , Managing 
Agent or such other officer by a Company without Power 
of Attorney .) 

An Agreement made the day of 19 , between 

The Company limited (hereinafter called the Company) on the one part 

and of (hereinafter called the Manager) of the other part as 

follows : — 

1. The Company hereby agree to engage the Manager, who hereby agrees to 

become and continue to work as Mauager to the Company for the term of 

years from the day of 19 or until the earlier 

determination of the said employment at any time during the said term by either 
party giving to the other calendar months’ notice in writing of an 

intention to do it. 

2. The Manager will devote his whole time attention, abilities and energies 
during office hours (subject to the usual and reasonable holidays) exclusively to the 
said work and will not absent himself therefrom without the consent of the 
Directors. 

3. The Manager will not wilfully cancel, obliterate, injure, embezzle, waste 
or make away with any of the books, deeds, papers, writings or other property 
of the company nor without the leave of the Directors lend the same to others. 

4. The Manager shall not at any time hereafter without the consent in 
writing of the Directors divulge or make known any of the trusts, secrets, accounts, 
matters or transactions of or relating to the business of the company, but will keep 
with inviolable secrecy all matters entrusted to him and faithfully and diligently 
serve the company and shall neither take nor give any gratuity or reward in any 
case without the express consent of the Directors. 

5. The Manager will be faithful to the Company in all matters, dealings and 
transactions whatsoever and will give to the Directors a just and true account of 
the same at all times when the same shall be required of him. 

6. The Manager shall not during tin* continuance of this agreement (or within 
one year after the determination thereof) without the previous written consent 
of the Directors either in or be engaged as principal, partner, servant, agent or 
shareholder in any business identical with the business of this Company in any 
part of this country. 

7. The Company will monthly or every month during the time the Manager 

shall remain in the Company’s employ under these presents pay or cause to be 
paid to the Manager on the last day of each calendar month the clear monthly 
salary of Rs. (subject to the deduction of Income Tax and such other taxes) 

and a bouns of % on the net yearly profit of the Company. The first 

monthly payment thereof to be made on the day of 19 , 

(and the payment of the proportion on the net yearly profit to be made on the same 
day of the subsquent week after the adoption of the balance-sheet of the Company 
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in General Meeting) and a proportionate part of the current monthly payment up 
to the date of termination of the said employment to be n^ade in case the same 
should be determined by death, notice or otherwise on any other than the last day 
of the calendar mouth. 

8. In case the Manager shall commit any breach of this agreement or neglect 
his duties or any of them or shall become bankrupt or make any arrangement with 
his creditors or be guilty of any such misconduct, it shall not be necessary for the 
Company to give the Manager any notice whatsoever of their intention to deter- 
mine his said employment but the Directors shall have power to dismiss him forth- 
with paying such a proportion of his salary only as shall be due in respect of the 
then current month up to the date of such dismissal together with arrears (if any). 

9. Subject to the stipulations contained herein and to any directions or 
orders from time to time given by the Directors, the Manager shall have the 
general control of the business and of the persons from time to time employed 
therein including engaging and dismissal of any such persons. 

In witness our hands and given under the Common Seal of the Company 
day of 19 


— - — — i Common 

Manager, Managing Agent or j Seal of the 
Managing Director. I Col,, P an y 


f Directors. 


The 


Company Limited. 



(Form of Debenture Register.) 

DEBENTURE REGISTER. 


LXXII 


ADDITIONAL FORMS 




(Form of Common Seal. Hook) 


ADDITIONAL FORMS 


LXXIII 



LXXIV 

Form No. 48 


AUDITION At FORMS 


The 


( Form of the 


DIVIDEND 


(Declared at the General 
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Dividend Register) 

Company Limited. 

REGISTER. 

Meeting held on 19 . 


Composition of Warhant. 


1 

Dividend 1 

Dess Income 

Amount of 

at % 

Tax 

Warrant. 



1 


Date 

of 

payment. 


Name of 
Banker who 
paid the 
amou nt. 


i 


I 
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Form No. 49 


( Form of Income-Tax Certificate to be attached 
to Dividend Warrant .) 

The Company Limited. 

Address of Company 


Date_ 


WARRANT for Rs. being dividend (a) of per cent. 

for the (b) ending on the day of 19 , 

(c) on (d) Shares in this Company, registered in 

the name of . This dividend was declared at the (e) 

meeting held on the (f) 19 


^hereby certify that income-tax 


on the entire 

on such part as is liable to be 
charged to Indian Income-Tax of the 


profits and gains of the Company, of which this dividend forms a part, 

me 

has been, or will be, duly paid by us to the Government of India. 


Si gna in re. 


Designation 


(To be signed by the claimant). 

I hereby certify that the dividend above-mentioned relates to 
shares which were my own property at the time when the dividend was 
declared and were in the possession of 

Signature 

Date 


(a) Or dividend and bonus, 

(b) Year or half-year, as the case may be. 

(c) Here enter whether free of income-tax or not. 

(d) Here enter number and description of shares. 

(e) Here specify number and nature of meeting. 

(f) Here enter date. 
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( Debenture Issued to Registered-holder). 

i ' t 

Form No. 50 

The Company Limited. 

Rs. 50 No. 1. 

Issue of Rs. 50,000 Debentures, in 1000 Debentures 
of Rs. 50 each. 

Bearing interest at per cent, per annum. 

1. The Company Limited (hereinafter called the 

Company) will on the day of , or on such earlier day as the 

principal moneys hereby secured become payable, in accordance with 
the conditions indorsed hereon, pay to of or other 

registered holder for the time being hereof the sum of Rupees Fifty only. 

2. The Company will in the meantime pay to such registered 

holder interest thereon at the rate of per cent per annum by 

equal half yearly payments on every day of and 

day of in each year, the first of such half yearly payments to be 

made on the day of 

3. The Company hereby charges with such payments its under- 
taking and all its property whatsoever and wheresoever, both present 
and future, including its uncalled capital for the time being. 

4. 'Phis Debenture is issued subject to the conditions indorsed 
hereon. 


Given under the Common Seal of the Company this day 

of 19 

j Common 
j Seal. I 

For and on behalf of 

The _ Company Limited. 

Director. 

Secretary. 
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The conditions within referred to : — 

1. This debenture is one of a series of debentures of the Company for 
securing principal sums not exceeding, in the whole, at any one time Rs. 

The debentures of the said series, whether original or not. are all to rank pari 
passu as a first charge on the property hereby charged without any preference or 
priority one over another and such charge is to be a floating security, but so that 
the Company is not to be at liberty to create any mortgage or charge on its 
freehold and lease-hold land in priority to the said debentures. 

2. A register of the debentures will be kept at the Company’s registered 
office, wherein there will be entered the names, addresses, and descriptions of the 
holders, and particulars of the debentures held by them respectively, and such 
register will at all reasonable times during business hours be open to the ins- 
pection of the registered holder or his legal personal repi esentative and any person 
authorised in writing by him or them. 

3. Save as in these conditions otherwise provided, the registered holder 
will be regarded as exclusively entitled to the benefit of the debenture, and all 
persons may act accordingly, and the Company shall not be bound to enter in 
the register notice of any trust, or, save as herein provided and except as by some 
Court of competent jurisdiction ordered, to recognise any right of any other 
person save as herein provided 

4. Every transfer of this debenture must be in writing under the hand of 

the registered holder or his legal personal representative. The transfer must he 
delivered at the registered office of the Company with a fee of and such 

evidence of identity or title as the Company may reasonably require, and t hei e- 
upon, if this debenture remains registered in the name of the transferor, the 
transferee will be recognised as having become entitled to the benefit of this 
debenture free from any equities, set-off, or cross-claims which, but for this piovi 
sion, the Company would be entitled to set up against the transfer oi, and the 
transfer will be registered, and a note of such registration will be indorsed hereon. 
The Company shall be entitled to retain the transfer. 

5. In case of joint registered holders the principal moneys and interest 
hereby secured will be deemed to be owing to them upon a joint account. 

6. No transfer will be registered during the seven days immediately preced- 
ing the days by this debenture fixed for payment of interest. 

7. The principal moneys and interest hereby seemed will be paid and such 
moneys are to be transferable as aforesaid free from and without regard to any 
equities between the Company and the original or anv intermediate holder 
hereof on any set-off or cross-claims, and the leceipt of the registered lioldei for 
such principal moneys shall be a good discharge to the Company. 

8. The Company may at any time give notice in writing to the registered 
holder hereof, his executors oi administrators, of its intention to pay off this 
debenture, and upon the expiration of six calendar months from such notice being 
given the principal moneys lieieby secuied shall become payable. 

9. The principal moneys hereby secured shall immediately become payable 
(a) if the Company makes default for a period of six calendar months in the 
payment of any interest hereby secured . and the registered holder hereof before 
such interest is paid by notice in writing to the Company calls in such principal 
moneys ; or (b) if an order is made, or an effective resolution is passed for the 
winding-up of the Company. 

10. The principal money and interest hereby secured will be paid at 

The Bank Limited No. Street or at the legistered 

office of the Company. 

11. A notice may be served by the Company upon the holder of this deben- 
ture by sending it through the post in a prepaid letter addressed to such person 
at his registered address. 

12. Any notice served by post shall be deemed to have been served at the 
expiration of twenty-four hours after it is posted, and in proving such service 
it shall be sufficient to prove that the letter containing the notice was properly 
addressed and put into the post office. 
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Form No* 52 

(Form of Satisfaction of Mortgage etc.) 

1 See Form XXVIII ] 

Form No. 53 

(Form of Gazette Notice of Special Resolution to Wind up). 

In the matter of The Co. Ltd. 

(In the matter of the Indian Companies Act, 1913). 

At an extraordinary general meeting of the above-named Company 

duly convened, and held at , on the day of 

the following resolution, was passed as a special 

resolution, viz : — “The etc.” (set it out) 

(If the resolution purport to appoint liquidators, add : — And at 

such meeting . , of was appointed 

liquidator for the purposes of the winding up). 

Dated etc., Chairman. 

Form No. 54 

( Gazette notice of Extraordinary Resolution to Wind up). 

In the matter of The _ Co. Ltd. 

(In the matter of the Indian Companies Act, 1913). 

At any extraordinary general meeting of the members of the above- 

named Company, duly convened, and held at . on the 

day of the following extraordinary 

resolution was duly passed : — 

'‘That it has been proved, etc., and at the same meeting 

of , was appointed liquidator for the purposes of such 

winding- up.” 

Chairman 

Dated this _ day of . 

Form No. 55 

f Form of Liquidators Statement of Account.) 

LIQUIDATOR’S STATEMENT OF ACCOUNT^). 

(Pursuant to Sec. 244 of the Indian Companies Act, 1913). 

Name of the Company— The Company Limited. 

Name of the Proceedings : — (Here state if the Company is wound up by 

the Court, or under supervision of the 
Court or voluntarily). 

Date of commencement of Winding up : — 

Date to which the statement is brought down : — 

Name and address of Liquidator ^ 

(a) Calcutta High" Court Rules, Form No. 33. 



Liquidator’s Statement of Account pursuant to Section 244 of the 
Indian Companies Act, 1913. 
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NOTE No balance should be shown on this account, but only the total of realisations and disbursements, which should be 
carried forward to the next account. 


ADDITIONAL FORMS 


LXXXI 


ANALYSIS OF BALANCE. 

Rs. A. P. 

Total realisation 
Total Disbursements 

Balance 


The Balance is marie up as follows : — 

1. Cash in hand of the liquidator 

2. Total payments into Bank, including balance at date of 

commencement of winding up (as per Bank Book) 
Total withdrawls from Bank 

Balance at Bank 

•i. Amount in Company's liquidation account 


4. Amounts invested by Liquidator 

Less Amounts realised from same 
Balance 

Total Balance as shown above 


Rs. A. P. 


NOTH— Full details of stocks put chased for investment and of realisation thereof 
should be shewn in a separate Statement, 

NOTH — The Liquidator should also state. 


L The Amount of the estimated Assets 
and Liabilities at the date of com- 
mencement of the Winding up. 

Assets (after deducting Rs. a. p. 
Amounts charged to 

Secured creditors 

Debenture-holders) 


C Secured Creditors. 


Liabilities < Debenture Holders. 


v Unsecured Creditors. 

__ 

2. The Total Amount of the Capital 
paid up at the date of the Com- 
mencement of the Winding up. 

Paid up in Cash 

Issued as paid up other- 
wise than for Cash. 

d. The general description and esti- 
mated value of outstanding Assets. 


4. The Causes which delay the termi- 
nation of the Winding up. 


5. The Period within which the Wind- ] 
ing up may probably be completed. 
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(Form of Prospectus .) 


( This Prospectus has been duly filed with the Registrar of 
Joint Stock Companies ). 

PROSPECTUS 

OK 


The Company Limited. 


Authorised Capital (a) Rs divided into Ordinary 

shares of the value of Rs each Preference shares earn- 

ing a cumulative dividend of 6 per cent, per annum. 

Deferred shares. 

Of the preference shares shares are redeemable on or befoie (date) Or 

oti six months notice. 

The preference shares carry a fixed preferential cumulative dividend of C> per 
cent, per annum on the capital for the time being paid up thereon and rank in 
priority to ordinary and deferred shares both as regards dividends and capital (b) 
but without auy further right to participate in further profits. 

The deferred shares are issued with the following rights {Here state the rights 
attached to Defeircd shares) (c), 

[Stotfe any restrictions on the rights of voting of any class of share -holders ] , 

. Shares of the value of Rs. have been already 

subscribed shares of the value of Rs. are to be issued as 

paid up. And the remaining shares are now offered for public subscription payable 
as follow - 


Rs 


Rs 


! Rs 


Rs 



(Or where the time for the calls is not fixed). 

[The balance according to calls to be made by the Diretors. provided that the 
amount of each call shall not exceed Rs. and calls are not to be made at 

intervals of less than months’ nor with less than days previous 

notice to the sharelialders.] 


(a) If the Prospectus is issued by a Company already carrying on business it 
must also state under this the amount of subscribed Capital and paid-up Capital. 

(b) If preference shares have preference in respect of Capital they are entitled 
to be paid up in full in winding up before the ordinary shares. 

(c) If there are any special incidents of the various classes of shares with 
regard to votes they should be stated. 
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[Where a portion of the Capital is not to be called up) 
fit is not proposed to call the balance for the present] 

DIRECTORS. 

[Names, description and addresses) 

MANAGING AGENTS. 

[Names, descriptions and addresses) 

BANKERS. 

(Names and addresses) 

AUDITORS. 

[Names, descriptions and addresses) 

SOLICITORS 

(Names and addresses 1 1 a ) 

PROSPECTUS. 

This Coniyanv has been started for the purposes specified in the Memorandum 
of Association which is annexed hereto and forms a part of this prospectus, (b) 

It is proposed immediately to start a tannery for the manufacture of chrome 
and bark-tanned leather and leather-goods at 

The Company has purchased acres of land on the river-side within 

easy reach of the railway station. The site is admirably suited for the business 
being in the centre of the hide market and within easy reach of the market for 
finished goods. 

The vendor is of and the terms of the sale are (here state 

the material terms). 

The aforesaid property is part of the property purchased by the vendors on 
(date) for a total value of Rs. , the proportionate purchase price 

of the area acquired by the Company being Rs. 

Under the terms of the Memorandum of Association the Company propose to 
take over the business of X. Y. & Co. the well-known tanners and leather-goods 
manufacturers of (give address) and preliminary agreements for taking over 

the business have already been entered into. 

The terms on which the business of X. Y. & Co. has been contracted to be 
taken over are as follows : — 

(a) Name of Secretary, and of Brokers, if any. may also be given. 

(b) The whole of the Memorandum together with the names of the signator- 
ies and the number of shares subscribed by each should be given. The Memoran- 
dum is not to be annexed to copies of Prospectus published in newspaper. 
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{Here give the material particulars of the agreement ; distinguish 
between value of assets and goodwill ). 

The assets of the aforesaid X. Y. & Co. have been valued by P. Q. the well- 
known expert on tanning machinery who has also given a report on the prospect 
of the business from which the following extracts are made ; — 

( Here give the material portions of the report of the expert). 

A statement of the profits of the aforesaid business during the years 
(three years) so far as they appear from its books as well as a balance sheet of the 
business is annexed hereto. 

It will appear from the above that there are very good prospects before the 
business and after making every allowance the Company expects to pay a handsome 
return for the capital invested. 

The QUALIFICATION for the office of a Director is the holding of not less 
than shares. 

The MINIMUM SUBSCRIPTION on which the Directors may proceed to 
allotment is shares of the value of Rs. , Rs. being the value 

of the properties purchased, Rs. the preliminary expenses and Rs 

the working capital. 

The company is to issue fully paid up shares to in consideration 

of 

Shares of the value of Rs. now issued for subscription have been 

underwritten by A. B. for a commission of per cent, to be paid by tbe 

Company and in the opinion of the Directois tbe resources of the underwriters are 
sufficient to discharge their underwriting obligation. * 

The PRELIMINARY EXPENSES of the Company are not likely to exceed 
Rs. out of which Rs. is to be paid by the Company to 

for his services in the promotion of the Company. 

Of the Directors Mr. is a member of the firm of X. Y. & Co. (Here 

state any other interest which . any Director has with X. Y. d' Co., set out above.) 

The following CONTRACTS have been made by the Company. 

{Here set out any other material contracts with the names of parties). 

The provision in the articles with regard to the appointment and lemunera- 
tion of Managing Agents [or manager] areas follows ; 

[Here set out the relevant articles] 

Application for shares should be made in the form accompanying this pros- 
pectus and sent to the Company’s Bankers together with a remittance of the 
amount of the deposit. 

If no allotment is made the deposit will be returned in full and where the 
number of shares allotted is less than the number of shares applied for the balance 
of the deposit will be applied towards the payment of future calls. 

The report of the expert above referred to as well as the contracts herein 
referred to can be inspected in the office of the Company between the hours of 
and 

[The provision of sec. 93, sub-sections 1A to 1C must be complied with where 
they are applicable .] 

*If there have been any. previous issue of shares within two preceding years, 
state particulars in sec. 93 (li). 
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Form No. 57 

(Form of Articles of Association of a Private Company.) 

Private Company Limited by Shares. 

ARTICLES OF ASSOCIATION 

OF 

The Company Limited. 

( 'J'HK INDIAN COMPANIES ACT OK 1918.) 

The regulations contained in Table A in the First Schedule to the Indian 
Companies Act of I‘dl'1 shall not apply to this Company and in lieu thereof the 
following shall be the Articles of the Company. 

2. The Company shall be a Private Company, and (i) no invitation shall be 
issued to the public to subscribe to its sliaies and debentures or Debenture Stock 
of the Company, and (ii) the number of members of the Company shall not exceed 
fifty, provided that the joint holders of one or more shares shall be considered 
for the purpose of this clause as one member, 

l>. The shares of members of the Company shall not be transferable except 
subject to i estrictious hereinaftei specified. 

4 — 1 1 (Here the provisions of Table A Art . J. 4 and (i — 11 may be incorporated 
serially m respective order. J 

12. The Dilectors may, subject to the provisions of these articles, from time 
to time, make such calls upon the members in respect of all monies unpaid on 
their shares as they think fit, provided that 14 days’ notice at least is given of 
each call and each membei shall be liable to pay the amount of every call so made 
upon him to the persons, by instalments (if any), and at the time and the place 
appointed by the Directors. 

Ill — 21 {Here the provisions of Table A, Art. 13 — 21 may be incorporated 
serially in respective order. ) 

22. The Kxecutor or Administrator of a deceased shareholder where there 
is one or the heir wlieie there is no Will and no betters of Administration have 
been taken out shall be entitled to be recognised by the Company as having any 
title to the shares of the deceased shareholder upon satisfactory proof of his title 
by producing either a Probate or betters of Administration, or a Succession 
Certificate or a Certificate of the Administrator-General. 

211. Any share may be transferred at any time by a member to his or her 
lineal descendants or lo his or her father or mother, or to any lineal descendant of 
such father or mother, or to his or her wife or husband, and to such person as 
mentioned in article 22 above. 

24. Save as hereby otherwise provided no share shall be transferred to any 
person who is not a member of the Company so long as any member is willing to 
purchase the same at the fair value which shall be determined by the Directors. 

25. In order to ascertain whether any member is willing to purchase a share* 
at the fair value, the person, proposing to transfer the same (hereinafter called 
'“the retiring member”) shall give a notice in writing (hereinafter described as a 
“sale notice”) to the Company that he desires to sell the same. Kvery sale notice 
shall specify the denoting number of the shares which the retiring member offers 
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for sale and the fair value thereof shall be determined by the Directors provided 
that where there is a bona fide purchaser outside the members of the Company 
who has made a binding offer to pay the shares at a specified price, the price fixed 
by the Directors as a fair value of the shares shall uot be less than the price so 
offered. No sale notice shall be withdrawn except with the sanction of the 
Directors. 

26. The Company shall within 28 days after the service of a sale notice find 
a member willing to purchase the shares comprised therein (hereinafter described 
as purchasing member) and shall give notice thereof to the retiring member; 
the retiring member shall be bound upon payment of the value to transfer the 
shares to such purchavsing member who shall be bound to complete the purchase 
within seven days from the service of such notice. 

27. In the event of the retiring member failing to carry out the sale of any 
shares which he shall have become bound to transfer as aforesaid, the Directors 
may execute a transfer in bis name and may give a good receipt for the purchase 
price of such shares and may register the purchasing member as holder thereof 
and issue to him a certificate for the same and thereupon the purchasing member 
shall become indefeasibly entitled thereto, The retiring member, in such case, 
shall be bound to deliver up his certificate for the said shares, and on such delivery 
shall be entitled to receive the said purchase price without interest and if 
certificate shall comprise any shares which he has not become bound to transfer 
as aforesaid, the Company shall issue to him a certificate foi such shares. 

28. If the Directors cannot, within the space of 28 days after service of a 
sale notice, find a purchasing member of all or any of the shares comprised 
therein aud give notice accordingly, or if, through no default of the retiring 
member, the purchase of any shares in respect of which such last mentioned 
notice shall be given shall not be completed within 21 days from the service of 
such notice, the retiring member shall at any time within six months thereafter, 
be at liberty, subject to article 29 hereof, to sell and transfer the shaies comprised 
in his sale notice (or such of them as shall not have been sold to a purchasing 
member) to any person aud at a price not less than that determined bv the 
Directors to be the fair value. 

29. The Directors may. in tlieir discretion, refuse to registei the transfer of 
any share to any person whom it shall in their opinion be undesirable in the 
interest of the Company to admit to membership, but sucli right of refusal shall 
not be exerciseable in the case of any transfer made pursuant to article 29, except 
for the purpose of ensuring that the number of members does not exceed the limit 
prescribed by article 2. The Directors may refuse to register any tranefer of 
shares on which the Company lias a lien. 

110 — 118 (Here the provisions of Table A, Art. 22 — JO, way be incorporated 
serially in respective order.) 

ALTERATIONS OF CAPITAL. 

99. The Company may alter the conditions of its Memorandum of Association 
• regarding its capital by ordinary resolution : — 

(<r) To increase the share capital of the company. 

(6) To consolidate and divide its capital into shares, or 
(e) to cancel any shares not taken or agreed to be taken by any person : 
and by special resolution : — 
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(d) To divide its capital or any payt thereof into shares of satnller 
amount than is fixed by its Memorandum of Association by sub-division of its 
existing shares or any of them, subject nevertheless to the provisions of the 
statutes, and so that, as between the holders of the resulting shares one or more 
of such shares may by the resolution by which such sub-division is effected be 
given any preference or advantage as regards dividend, capital, voting or otherwise 
over the others or any other of such shares, or 

( e ) to reduce its capital in any manner authorised and subject to any 
conditions prescribed by the statutes. 

40 — 44 ( Here the provisions of Table A , Art, 45 — 49 . may be incorporated 
serially in respective order.) 

45. All business shall be deemed special, that is transacted at an extra- 
ordinary meeting and all that is transacted at an ordinary meeting shall also be 
deemed special with the exception of sanctioning dividend, the consideration 
of the Account and the Balance-wSheets and ordinary reports of the Auditors and 
Directors and the fixing of the remuneration of the Directors and Auditors. 

4fi. No business shall be transacted at any general meeting unless a quorum 
of members is present at the time when the meeting proceeds to business, and 
two members personally present shall be a quorum. 

17 — f>2 (Here the provisions of Table A, Art. 52 — 07 may he incorporated 
serially in respective order.) 

I T nless otherwise determined by the Company in a general meeting the 
maximum number of Directors shall be and minimum 

The first Directors of the Company shall be the subscribers to the Memorandum 
of Association 

t)4 — (>7 ( Here the provisions of Table A, Art. 69 — 72 may be incorporated 
serially in respective order) 

bS. The amount for the time being, remaining undischarged of monies 
borrowed or raised by the Directors for the purposes of the Company (otherwise 
than by the issue of the share capital) shall not at any time exceed Rs. 
without the sanction of the Company in general meeting. 

()D— 82 (Here the proms ions of Table A, Art. 74 — 87, may he incorporated 
serially in respective order). 

<Sd. The quorum necessary for the transaction of business of the Directors 
may be fixed by the Directors, and unless fixed shall (when the number of 
Directors exceeds 2 ) be two. 

N4 — 10.) (Here the provisions of Table A, Art. 89 — 11 (J, may be incorporated 
serially in respective order.) 

106. Once at least in every year the account of the Company shall be examined 
and the correctness of the statement and balance-sheet ascertained by one or 
more auditors who shall be appointed in the annual general meeting of the 
Company except in the case of the first auditors who shall be appointed by 
the Directors. 

107 — 111 (Here the provisions of Table A, Art. 112 — 116 may be incorporated 
serially in respective order.) 
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Schedule of Depreciation Allowances. 


Class of buildings, machinery, plant or furniture. 


7. Buildings* : — 

v l) First class substantial buildings of selected 
materials. 

(2) Buildings of less substantial construction. 

(d) Purely temporary erections such as wooden 
structures. 

2. Machinery Plant or Furniture t : — 

General rate . . . . . 

Rates sanctioned for special industries : — 

Flour Mills, Rice Mills, Bone Mills. Sugar 
Works. Distilleries, Ice Factories grating 
Gas Factories, Match Factories. 

Paper Mills, Ship Building and Engineering 
Works, Iron and Brass Foundries, 
Aluminium Factories, Electrical Engineer- 
ing Works, Motor Car Repairing Works, 
Galvanizing Works, Patent Stone Works, 
Oil Extraction Factories, Chemical Works, 
Soap and Candle Works, Lime Works, Saw 
Mills, Dying and Bleaching Woiks, Fur 
niture and Plant in hotels and hoarding 
houses, Cement Works using rotary kilns 
Plant used in connection with brick manufac- 
ture, tile making machinery, optical ma 
chinerv. glass factories, surgical and 
dental instruments, Telephone Compa- 
nies, Mines and Quai l ies.Tubexvell boiing 
plant, Concrete pile driving machines. 
Sewing machines for canvas or leather 
Motor cars used solely for the purpose of 
business. 

Indigenous sugarcane crushers ( Kolhus or 
Brians). 

Motor taxis, motor lorries ami motor buses 


Rate. 

Percentage 
on prime i 


cost. 



71 


i 


10 


'-a 

If) 

IT) 

20 


Remarks. 


* Double these 
rates may be al- 
lowed for build- 
ings used iti in- 
dustries which 
cause special de- 
terioration, such 
as c h e ni i c a 1 
works, soap and 
candle works, 
paper mills, and 
tanneries. 

t The special 
rates for elec- 
trical machi- 
nery given 
below may be 
adopted, at 
linn's option, 
for that por- 
tion of their 
machinery. 


Ropeway ropes and trestle sheaves and con- : 25 

nected parts. j 

Ropeway structures — j I 

(1) Trestle and station steel work ... 5 

(2) Di iving and tension gearing ... 7J 

(d) Carries ... ... 1" 

Salt Works — 

(1 ) Machinery, plant, locomotives, wagons : 

and rolling stock. in 

(2) Tugs, barges, motor launches ami I 

floating plant. • 7J 

(d) General plant and machinery used iu j 

Engineering shops. t 7J 

3. Electrical Machinery — 

(a) Batteries i 15 

{b) Other electrical machinery, including j 

electrical generators, motors (other j 
than tramway motors), switchgear and 
instruments, transformers and other 
stationary plant and wiring and fit- 
tings of electric light and fan instal- 
lations. 

(c) Underground cables and wires . . (J 

\d) Overhead cables and wires 21 
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Class of buildings, machinery, plant or furniture. 

Rate. 

Remarks. 

4. Hydro-Electric concerns — j 

Hydraulic works, pipe lines, sluices, and all j 
other items not otherwise provided for in ! 
this statement. 

5. Electric Tramways — 

Permanent way — 

Percentage 
on prime 
cost. 

i 

I oi 

t“ Speed boats 
means a motor 
driven boat with 

(a) Not exceeding 50,000 car miles per mile of j 
track per annum. 

6i 

a high speed in- 
ternal combus- 

(ft) Exceeding 50,000 and not exceediug 75,000 
car miles per mile of track per annum. 

7* 

tion engine ca- 
pable of propel- 

(c) Exceeding 75,000 and not exceeding 125,000 i 

8; 

ling the boat at 

car miles per mile of track per annum. 


a speed exceed- 

Cars — car trucks, car bodies, electrical equipment 
aad motois. 

7 

ing 15 miles per 
hour in still wa- 


General plant, machinery and tools 
0. Mineral Oil Concerns - — 

A. Refineries — 

(1) Boilers 

(If) Prime movers ...... 

(B) Process plant 

B. Field operations 

(1) Boilers 

(2) Piime movers 

(.5) Process plant 

Except for the folio winy items : — | 

(1) Below ground — All to he charged to 1 

revenue. 

(2) Above ground — 

(a) Portable boilers, drilling tools, ! 

well-head tank, rigs, etc. 

(b) Storage tanks . . . . , ! 

(c) Pipe lines — 

(/) Fixed boilers .... 
(it) Prime movers 
(Hi) Pipe line 

7. Ships ~ I 

(1) Ocean 

(a) vSteam I 

(ft) Sail or tug . . f 

(2) Inland— 

(a) Steamers (over 120 ft. in length) 

(ft) Steamers including cargo launches 
(120 ft. in length and under). 

(c) Tug boats 

(</) Iron or Steel flats for cargo, etc. . 
(c) Wooden cargo boats up to 50 tons 
capacity. 

!/) Wooden cargo boats over 50 tons 
capacity. 

(g) Motor Launches 

(ft) Speed boats! 

8. Mines and Quarries — 

(1) Railway sidings* (excluding rails) . 

(2) Shafts 

(B) Inclines* 

(4) Tramways on the surface* (excluding 

rails). 

9. Aeroplanes — 

(1) Aircraft 

(2) Aero-engines 

(B) Aerial photographic apparatus 


5 I ter and so de- 

signed that 
when running 
10 at speed it will 

r> plane — i.e. its 

p) bow will rise 

from the water.” 

10 

5 ‘Depreciation on 
7J rails used for 

tramways and 
sidings, and in 
inclines where 
i the rails are the 

25 j property of the 

| assessce, is al- 

10 j lowed at 10 per 

j cent, under item 

10 I 2 above (plant 

7? 1 used in connec- 

10 tion with Mines 

and Quarries) in 
addition to any 
depreciation al- 
4 lowauce on the 

cost of construc- 
ting the tram- 
ways sidings or 
inclines. 

I 

io ! 


10 

15 




10 


25 


m 

20 
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ADDITIONAL FORMS 


Form No. S8A 

{Form for obtaining depreciatian on Buildings, Machineries etc J 


» S % 0 ~ O 

O - 3 s 

o « *2 - ^3 

- ^ > it S 0 

’S* 5 2 ,^-c- 


I si j| 5 S S 

u r" ct ^ u br -* ^2 


/ — declare that to the host of my information and 

belief the buildings, machinery, plant and furniture described in column 1 
of the above statement were the property of during the 

year ended — and that the particulars enteied in the state- 

ment are correct and complete. 

^l ace Signature 

bbUe Designation 

Form No. 61 

Return under section 19A of the Indian 1 ncome-lax Act , 

1922, for the year 1st April lit 

Name of Company 

Address of Company 

{ 1 ) Re side nt Sharidi ohiers 
X oil -Re s i d e n r tth » n* fi oi <i i>rs 


Sei ial 


Address i 

Date of ' 

j(-) Amount of dividends, 

Name of share- 

of 

declaration 

number. 

hoick- r. 

shareholder. . 

. of dividends. 

Net. Gross. 

1 

*> 

- :i - . : 

j 

•< 

n (i 

1 

! I 

1 


I 


Dated — — 1 ( J . Signature 
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Form No. 60 

(Form showing the names of persons drawing Rs. 2000 per annum or over). 

[ See Rule 17. J 


Form No. 59 

( Form showing Income , profits , or gains front business , 
trade , and commerce.) 


Income, profits or gains as per profit and loss Account for the year 


year ended 19 . Rs. 

Add any amount debited in the accounts in respect of — 

1. Reserve for bad debts 

2. Sums carried to reserve for provident or other funds 

3. Expenditure of the nature of charity or presents 

4. Expenditure of the nature of capital 

5. Income-tax or Super-tax 

(S. Rental value of property owned and occupied 

7. Cost of additions to, or alterations, extensions, im- 

provements of any of the assets of the 
business 

8. Interest on reserve or other funds 

9. Losses sustained in former years 

10. Losses recoverable under an insurance or contract 
of indemnity 

1L Depreciation of am of the assets of the business 
12. Expenses not incurred solely for the purpose of 
earning the profits 


Total 

Deduct — Any profits included in the accounts already 
charged to Indian income-tax and the interest 
on securities of the Government of India or of 
local Governments declared to be income-tax 
free 


Balance 

*Note . — If tlie company owns any property not occupied for the purposes of the 
business, a statement in the form piescribed in Schedule A to rule 19 should be 
attached with particulars of the credit and debit on account of such property 
entered in the accounts. 

Declaration . 

I the . .! Secretary, etc., see section 2 (12) of the Act] 

of the (name of Company) declare that the information against 

each head in this return is correctly given as shown in the books of the 
company as also in the accounts which have been duly audited by the 
auditors of the Company and which have been adopted by the share- 
holders of the Company. 

Signature 

Date 19 . Designation 

•The Company shall also attach to the Return a statement showing the sums 
charged in the amounts under the provisions of Section T)8K (2). 




GENERAL INDEX 

[Pages of Appendix A containing the Act and the Rules are shown in italic*]. 


A 

ABROAD— 

seal for use* 212, 44 

ABSCONDING— 

contributory, arrest of, 101 

ACCEPTANCE— 

of proposal for shares (see Allotment) 

ACCOUNTS— 212-233, 163 

audit off 164 

auditor’s right of access to, 234 
books of, 213 
falsification of, 116 
importance of, in companies, 213 
of debentures, 219 
directors* duty to keep, 213 
liquidator's, High Court Rules as to, 
268 

of discount on shares, 217 
of premium on shares, 217 
of brokerage and commission, 218 
of calls -in -ad vance, 216 
on forfeiture of shares, 136 
on payment of brokerage, etc., 218 
on receipt of application deposit, 85 
of redemption of pref. shares, 219 
on reduction of capital, 74 
on refund of application money, 216 
on transfer of shares, 128 
on preliminary expenses, 218 
provisions of Table “A” on, 212 
statutory provisions about, 212 
to exhibit true affairs, 212 

ACCOUNTANT— 
functions of, 214 
primary duties of, 215 

ACTIONS— 

against company, restraining, before 
winding-up, 91 

against company, staying ipso facto bv 
winding-up, 91 

ADJOURNMENT— 

of petition to wiqd up, 264, 91 
of general meeting, discretion of chairman, 
as to, 146 

of general meeting, improper, remedy of 
members for, 146 

notice of adjourned meeting, if necessary, 
162 

ADVERTISEMENT- 

notice to shareholders by, when given, 

160 

of extraordinary' resolution for winding- 

up, 168 


ADVERTISEMENT— Canid* 

of special resolution for winding-up t 
158 

of winding-up petition, 262 
AGREEMENT— 

pre-incorporation agreement, 38-40 
filing of, as to paid-up shares, 96 
form of, as to paid-up shares, xu 
form of under-writing (set Under-writing 
Agreement) 

form of, of a manager, by a company with- 
out power of attorney lxx 
novation of contract by, 295 
to be a member, conditions of validity, 
84 

ALLOTMENT— 91 seq. 
binding effect of, 91, 95 
by whom made, 94 
communication of, 85 
communication bv post, 85 
conditions to be complied with before, 
91, 54 

consideration necessary, 96 
contract to be filed where not wholly pay- 
able m cash, 96 

contract to be filed where not wholly pay- 
able in cash, form of xu 
directors, if can make, 94 
effect of unstamped letter of, 95 
first, points to be observed in making, 
93 

„ restrictions on, 93, 54 
„ „ „ where applicable 

91, 92 

„ time-limit as to, 94, 54 
form of letter of, for fully and partly paid 
up shares, xli 

general considerations in making, 97 
irregular, effect of, 94, 56 
letter, to be exchanged for share- 
certificate, 96 
letter of, when binding, 95 
„ „ form of, xl 

letter of regreat for inability to, form 

xxxvxn 

meaning and effect of, 92 
money, receipt for, 96 

„ „ „ form of, XLn 

not necessary for subscribers to me- 
morandum, 96 
notice of, necessary, 96 
of fully or partly paid-up sh» res acceptance 
by allottee necessary, 96 
power of, if can be delegated, 94 
refusal of, 86 

register of, form of, xxxvn 
restrictions as to, 54 



OBKSBAXi BTD1X 


rettii^i of, to be filed with Registrar, 
86,57 

h „ form of* 205 
»» » penalty for not filing, 05 

to corporations and infants, precautions 
about, 08-10O 
stamp on notice of, 95 
ALTERATION— 

Articles of Association, 34, 20 
capital, 65, 155 

Memorandum of Association, 21 
(See Memorandum of Association) 
AMALGAMATION— 299 aeq. 

of companies, under the Act of 1936, 

299 

of insurance companies, 301 

sanction of Court for, 300 

transfer effected by amalgamation order, 

300 

and reconstruction, modes of, 302 
“ANP REDUCED” — 
use of the word, 72, 238 

ANNUAL MEETING OF COMPANY — 

(See Meeting). 

ANNUAL— 

list of members, and summary, 13 

»* » t i* to be sent to registrar, 
13 

statement in form of balance-sheet, 13 

PrfV 307 C ° mpany * n Tegard to makin 8> 

summary of share capital and shares, form 
of, 180-182 

APPLICATION— 
for shares, 86 
t, „ form of, xxxvn 
deposit amount of, 85 
for shares, revocable before communication 
of allotment, 91 

money, refund of, account on, 216 
„ receipt, form of, xxxiv, xxxv, 

XXXVI 

„ to be paid in cash before allotment, 
94 

of Act to Companies, 321, 126 
„ „ „ non-trading Companies, 148 
,, ,« pf Banks, 148 
APPOINTMENT— 

of Secretary, how made, 202 
of Manager, 203 
ARBITRATION — 

power of company to refer to, 82 
ARRANGEMENT— 294 aeq. 
amendments of 1936, 298 
during liquidation, 298, 301 
in insolvency, 296 
meeting of creditors for, 297, 298 
majority required for, 298 
procedure in, 297, 298 
sanction of Court for, 297 

»» »» » filing with Registrar 

298 

soope of, 297 


ARRANGEMSNTH^o»<iL) 
stay of suits pending, 299 
under the Companies Aet, 290 
fcnder amended Aofc, 298 
lehat is, 294 

with class of creditors, 297, 299 
ARTICLES OF ASSOCIATION— 8, 29-36 
alteration of, 34, 20 
„ „ of special privileges, 34 

„ „ to be noted in copies, 11 

„ „ where not binding, 34 

attestation of, 8 

adoption or exclusion, total or partial of 
Table “A,” 30 
change of, 34, 10 
where not binding, 34, 11 
clause restraining powers of shareholders, 
40 

compulsory clauses in, 31, 37, 9 
contain regulations of the company, 29 
contract between members and company, 

contents of, 33, 9 

copy to be sent to every member on re- 
quest, penalty for default, 11 
corrections in, 28 
definition of, 1 

effect and binding operation, 36 aeq., 21 
effect on registration of, 35, 11 
exclusion of Table “A,” must be definite, 
30 

form and signature of, 8, 33, 10 
form of, in Table A, 149 
„ „ partly adopting Table A, V 
„ „ excluding Table A, 37, VJ 
„ „ for private companies, 

LXXXV 

„ „ of a company limited by 
guarantee without share capital 
guarantee without share capital 
172 

„ „ with share capital, 177 heads of, 
33 

»» >, of unlimited company with share 
capital* 178 

if contract between members, inter se. 

35 

» „ company and strangers, 35 

ignorance by auditor, no defenoe, 235 
instruction about drafting, 33 
incorporation of, in contract with stranger, 

36 

may restrict the right to demand poll. 

148-149 V 

memorandum and, 29 
modes of providing, 30 
must specify documents, if special, 
required to be under seal, 210*211 
must be printed, 8, 33 
not binding between company and 
strangers, 35 

person dealing with company charged 
with notice of, 12, 36 
power to change, inherent in company, 

28 

power to change Managing Director given 
by, 208 





?' ; JWP y» ^y -Wf y> W*^ ^ 1 **. v/ST^^w^, .\'1‘ 

vSI 

^•r^^f^lk^, ; ; agreement* ;■/. ; da^;f& # *8 

v '.’ <-|i$#M $ ) ; company, - .■ fctlk^k^wlg / fea- 

*>$•: " . ; " t fares 60% -KJ7- ' '•> •’ .< ; \ ; irv , , 1 

'•;-.r:^bata^6 ; «^itty,. ' resttictioniia.Sf)?, 2 

public : ^ |tiy^c coropaiiy, obtltic- 

■v ' \ Y ’ 

•'■;•'•' 'iap*»t,|o*i.-A 11 „ ■ 

relation to memorandum, 29 
fe&iif rements of Act. as to* 8, 33 
restriction of rights of vote (sac vote) 

» h,' fights of inspection, etc. 40 

section of the Act. to be considered in 
drafting, 3h32 

signature and attestation of , 8 
stamp on, 9#i 

statutory limitations on, 31 
strangers, if may sue on the basis of, 


right given by, 35 
substitution of, fOr d t 


deed of settlement, 


Table A, when to apply, 8 
what powers cannot be given by, 31-32 
who and whete to present for regis- 
tration, 9-10 
ASSETS— 

collection and distribution of, in 
winding-up by Court, 96 
valuation of, by auditor, 236 

ASSOCIATION- 

clause in memorandum, 26 , r 

for carrying on business illegal whim 
consisting of more than 20 per- 
sons, 5 

not for profit, 12 
AUDITORS— 

appointment of, 234, 78, 164 
casual vacancy in office of, how filled, 

234 

duties of, 235, 80 
duties as to secret reserves, 237 
duty of, in valuing assets, 236 
first, appointment of, 234 
functions of, 234 

how far bound to examine vouchers, 
236 . 

if an officer, 234, 277 

ignorance of Articles by, no defence, 

235 

name of, in prospectus, 235 

liability of, 237 

—criminal, 238 

—-c ivil, 238 

misfeasance by, 238 

not bound to gtoe advice, 236 

power of, 80 > ^ 

qualification of, 233-34, 78 

report of, 236*37 

remuneration of* how fixed, 234 

tight of access to books and accounts 

.-ecope of duties of, 235 ■ 

' who can be, 233-34 ,• 1 , 


l 'ATTBSS^ ; 

Atfrtjoft&EO (i^.prrAt!' 


BALANCE ORDER, 271 
BALANCE SHEET, -220-225 ,, 
annual, 71 

auditor’s duty as to, 233-232, 80 
Banking and Insurance Companies* 
speciality of, 221, 74 
character and contents of, 221, 72 
copy of, to be sent to members, 138, 74 
copy of, to be filed with Registrar; 221, 
224, 74 

directors’ report with, 72 
from of, 222, 183 , 

„ „ of companies outside British 

India, 185 

function of general meeting about, 224 
must be placed before general meeting, 
224, 153,71 
passing of, 224 

penalty for not filing, 225, 74 
preference shareholders tights on, 
221, 81 

policy of law as to, 220 
rejection by general meeting, 224, 74 
scope of, regulations about, 222 
subsidiary companies of 223, 72 
statements of commissions or broker- 
age on sale of share* etc., 218/61 
statutory requirems nts about, 220, 72 
to be filed with Income-Tax Officer, 
224 

to be placed before general meeting 
once yearly, 141, 71 
to be signed by directors, 221* 74 
when required to be prepared, 222 

BANKING COMPANY— 3 JO seq. 

balance-sheet, 221, 310, 75 
business forbidden to, 3 13, 143 
cash reserve of, 144 
definition of 311, 141 
commencement of business by, 313444 
managing agency forbidden in, 313, #44 
maximum number for unregistered 

5,4 

reserve fund of, 314, 144 
relief from runs on, 314, 145 
statement, to publish half-yearly, 75, 
185 

statement, form of, 185 
monthly statement, form of, 232 
stay of proceedings by Court of 145 
subsidiary company, forbidden, 113, 

unregistered illegal, if coi&fitftig v bf 
more than ten members, 5 < . 
uncalled capital cannot be charged by, 
314, 144 
BANKRUPT— 

if can subscribe memorandum, 27 

BALLOTMsff uudervote) 



13, 


^ • n 

register, 

..Jttk’Y " ?C: : ' 

t of access to, • 234 

' clawe» bf, 2l3 ' 
finjmci&l, 220 ' ' '.. ■• * *■ ' 

■ f foisificstfon of,. 116 

^''keeping,' 71 

, ^gbter of inembets, 104, 216, 

,v'- xt-vi^ivii ■ 

. • regret of mortgage, 219, 68, 209 

104, 217, XLVIli-XLIX 

BORROWING- " 

y^wctiftftft, '242 
by negotiable instruments, 239 
, ';'Mf : ^6en tores, 239, 242 seq. 

powers, 239 et *eq. \ • 

; • . „ cannot be efcerdsea before 

commencement of business, 246 
„ bow exercised, 239, 240 
„ imply power to issue deben- 
V 'tutor and charge or mortgage 
assets, 240 

powers, restrictions on, 240 

trading company has implied, 

240 

ways of, 239 

uttm vires, effect of, 24 l seq* 

ultra vires, equities of creditors in, 

242 \" ■ 

ultra viren, if can be ratified, 241 
mOXERAGE^ 
accounting of, 218 

. hoW to be shewn in balance* 9heet, 
90, 218, 61 

must be fixed by articles, 87*88 
mOKHRS— 

commission payabe to, 87, 58 
BRITISH REGISTER, 108, 18 
BUSINESS— 

carrying on, after liquidation, 272 
„ „ before commencement of 

business, 45 

carrying on, before commencement of 
business, penalty for, 45 
carylng on, without notice of registered 
office, penalty for, 15 
commencement of, 42*44, 56 

« ♦, by private company 

■ 307 “• 

declaration before commencement of, 
form bf, 203 

of Banking Company before commence* 
nhetftfof form 231, 232 
! fof bating on, with less than 

• * miniduhn number, 81 

of company limited by shares, 149 

r ;■ ./■ V • 

y ... ;^a«^ent''npr mpby b w, ifenfor-j 

:v !v ; '' 


; ■ book. 117 • 

• definition bf, 1 14 ;*• ‘‘'Y'Y. Y,.. 

directors' discretion as to, 115 
directors* duty to realise, 116 
directors* powers, how exercised, 115 
directors* power to make, if can, bn 
delegated, 115 , . ' 

discretion of court in making, Upon 
windng*up, 274 

effect of irregularity in making, 115 
essential preliminatles of* 115 
form of, book, 117, XL1II 
form of resolution for making, 115 
how paid, 115 * 

if binding until notice received, 116 
in contravention of articles invalid, 115 • 
interest on unpaid. H6 
made by de facto director, 175 
mtila fide, effect of, 115 
non-payment of, if affects the right to* 
vote, 118 

non-realisation by directors may be 
misfeasance, 116 
notice of, contents of, 162 
uotiee of, form of, 116, L 
on shares of companies limited by 
shares, 151 

paid In advance, interest on, 118 
paid in advance, interesl on, 118 
paid in advance, not considered fot" 
dividend 118 
payment in advance, 118 
payment of, endorsement of Share 
Certificate 117 

powers of court in restraining director 
to make, 115 

power of court make, on winding-up;" 

274, 98 

power to accept, in advance, 19 
prospective, can be made, 116 
propriety of, a matter of internal 
management, 115 

provisions in the articles re : issue of,. 
114 

reeeipt of. form of, XLIV 
resolution for, 115 
rules as to, provided by articles, 114 
rules for making, on winding-up; by 
court, 275 

statements In Prospectus about, If ft 
bar to, 114 

unpaid, liability upon forfeiture fot, 134 
when deemed to be made, 116 

when made are debts, 116 

who can make, H 5 
on winding-up, 274*275 « 

CALLS-IN- ADVANCE— 

account ng bn, 216*217 » 

CANCELLATION- ; 

and w nding*up, distinction between* , 

- 251-52 ' , • - "• ' v' . ' 

directors’ and members* liability on# 
251 . v ‘v.U 1 '■ 

’ of lost capital, 70-71 •'••• .<V ■ ■■ '* - ; ‘ ■ . , 

of inebrpomibn, 251 





) ■&* ,\t. . *> *• * ' ' . • ' i . ' 

how ' 

■;' ,':'m8del:252 : .- ,,/■ v' ■ >.-->* ' 

of iteoorpomtton , notices of, 251 : ; 

, *» ../: „ ' ■• ' V effect of/ 252 \ .- ; •• ; ' :• ■ . 

;'V .:?/;.<» 'V -V ' o when made, 251 

v of shares not agreed to be taken, 20 

^ , 

alteration of, 65 seq. 20 

amount to be stated in memorandum, 

, 25,64 

authorised, subscribed and paid-up, 
64,28 

callable only in winding-up, company's 
power to make, 65, 26 
clarification of, 64 

clause in memorandum, if may be 
altered, 25 

consolidation of 66, 20 
conversion into stock, 66, 20 
dividend cannot be paid out of (see 
dividend) 

division, into classes specification in 
memorandum, 25 

extinction or reduction of liability of, 
68, 22 

form of memorandum as to, 25 
guarantee, amount of* not part of, 65 
increase, by issue of new shares, 66, 61 
increase etc., notice to registrar, 66, 21 
w „ „ , form of, XXXIH 

increase and reduction of in case 

of company limited by guarantee, 

25 

lost, Cancellation of, 70 
payment of dividend out of, means 
reduction of capita*, 68 
penalty for not filing summary of, 76 
nominal, limit of, 25 
reduction, 68 seq. 2 1 sea. 

» modes of, 6S, 76 

„ application to court, 72-73, 

22, 238 

» preference capital liable to, 73 

„ accounting of, 74 

„ distinction between different 

classes of shareholders 71, 73 
» form of Calcutta High Court 

Rules in application for, 
238-240 

„ general and by classes, 73 

n procedure in court, 72 

\t special resolutic n, form of, 69 

„ ambiguity of, 68 

„ modes of, 70 

» liability of members after, 24 

)> notice to creditors when 

applying for, 23, 2)9 . / 
fi use of the word and" reduced' 

' ,v 72,22*238 , , V-. 

‘ ' **-•'"* ojder of court, . registration 

v: w, 73, 23 . v 

' .>> ' ? Brdet, of court* 72, 22, 25 - / , 

■: : y'.'n - 7 concealing any' name of ere- ■ 
n^'for,2fe25;,;^' . 


.:7.:ijtouctipn, ' , aid itortf t igh| ' 

; 72, 23,238 ' 

\y!'[ ' \ »■-' , Paripassu, the usual rule, 73 . ■:* :?■; 
. » • , procedure • In court foiluppit*' 

. ; ■ ir ' cation for, 22, 238, 240' ■ /' 

„ publication of reasons fot 

reduction, 25, 240 

„ without sanction of court, 70 v 

„ wheivcourt will sanction, 71 

„ when it becomes effective#: 

73, 24 ’ \ ; 

tr sanction of court, when re» 

quired, 70, 71, 22 
reorganisation of 67, 21 
‘ repayment of paid-up, 68 
reserve, 65, 26 

restrictions on purchase of companies- 
own share, 21 
returning paid- up, 68 
special privileges of shareholders in, 
how varied 67, 25 . 1> 

subscribed and paid-up, to be stated 
where authorised capital men- 
tioned, 64, 28 

statement of, in memorandum,. 25 
summary of, not required to be 
audited, 76 

summary of, to be filed with Regis- 
trar, 76 

summary of, form of 180 
uncalled, an asset, 65 

„ hypothecation of, 65 

CARRYING ON BU5lNESS~Hsee busi- 
ness) 

CERTIFICATE— 

of commencement of business, effect 
of 44, 56 

of commencement of business, when 
granted, 44 

of commencement of business, if ne- 
cessary for commencing business, 

44 

of incorporation, 10, 11 
of Incorporation, conclusive evidence, 
10 - 11 , 11 ■* 

of incorporation, conclusive evidence,, 
of valid registration, II 
- certified copy of, How obtained, 12, 125 
of shares (see share certificate). 
CERTIFICATION— 

of allotment of shares, ill, 127 
of shares, effect of, 112 
form of, 112 

of translations of companf t outsider 
British Itidia ? 189 : 

CHAIRMAN— 

declaration of, that resolution is. car:d^}( 
when conclusive, 146 A 
duty in taking pbll, 146#. 149 ; ; 

election of, 145, 3?,' ■ . ; V”' 

in defaultof regulation* 145 32; 
minutes of ;pro 1 ceedihgja ; i4ghytd ■ '■ 

• ; v ; : , 

, new, 146. 34 ' '/ r: ' ' 



': ' ukin * 

0 % gMH^ineeri&g.tf »^fe*v« « casting 

U\ f' 14SrK • / 


&nw*rtng. 4*^" on point 
iesof, 145 _ 

■• vjpeper; wwvltig, limits of, HO 

close discussion and to put 
, tn VQttf, 145 . ._ 

no power to close meeting while the 
yores are coming in, 150 

^<SiANOE-' "v: 

^theih^ of, 22» ? - , 

tpemor^ of, ho# effected, 22 

'V'ViWw, off of the company, 14 

of Articles, coiinot be forbidden by 
articles, 29 

of Ancles, how made, 34, 10 

<JHAROE- 

borrowing power implies a power to, 
assets, 240 . ^ 

registration of, etc., compulsory, 248 

uiwl€r charge 

249, 04 . 

of series of debentures, 64 
floating (see floating charge), 
modification of, particulars, form 210 
particulars of, foife, 209 
on properties and assets, forms ot, 

2454 ' , r m 

charter alteration, notice of, form 229 

COMMENCEMEKT OF BUSINESS— 

42-45 

SKtS^S“b*... m 

56 r 

companies inviting (subscription for 

shstes. 56 i 

companies not so inviting, so 
-contracts before, are provisional only, 

minimumsubsetiption for, 43 

ot 

insurance companies, by, 3 1 1 ) 

nature of business that can be done 
bef vre, 45 
tittie-iimit for,44 

. if possible wit^utcenlficate, 45 
declaration of, form of, 203, 204 
- penalty for doing business before 
commencement certificate, 45 
by private companies, 45 

ySSSSt!*-!.* 

halanc«*dbeet, .90, W 


;.V' '.&« *•■•>** 


CQMMKSI^^ 

■ . ■ statement as to, 

•• ••• , : r - 

: ,'■■ statutory provision as to, o7 , 58 - V ; 

COMMITTEE--- ;>?y v , 

of directors, 180 , n 

of directors, quorum of, 180 

COMMITTEE OF INSPECTION— 

on winding-up by Cout^ 2# 

COMMON SEAL— 209-212 
absence of, effect of, 209 ■ ■ 

common law rule about, 210 
custody of, 211 « . 

documents to be under, specified in 
Articles, 210 . _ 

facsmiie, for foreign use, 212, 44 
material for, 212 _ 
mode of affixing, 211 . 

name of the company on, 14, 20V, U 
nature of, 209 * 1A 

what documents should be under, 21U 
statutory provision as to, 27, 44 

COMPANIES- 

different kinds of, 7 
execution of contracts by, 43 
of deeds by, 44 , < 

execution of negotiable instruments 

by, 242,44 

limited by guarantee, 12 
private— see Private Companies, 
public— sc e Public Companies, 
subsidiary see Subsidiary Companies, 
outside British India, requirement of, 

136 

statement of affairs, form of 234 
COMPANY— 

and partnerships compared, 4-5 
certificate of incorporation, 10 
definition of, 1 

defunct, removed from Register, 251 
124 ' t 

if can deprive itself of the power to 
change articles, 29 
liability of, lot directors* torts, 183 
formation and flotation of, 7 seq* 
kinds of, 7 .. t 

name of the, 13 seq. See Name of 

Company, 

number of persons who must in cor- 
porat. 5 

registration of, 9 

registered tn Burma or Aden before 
separation of India, 3 
documents requited fot, 9 
termination of, modes of, 251 
statutory duties of, 32 

COMPROMISE 

power pf Court to sanction, 297, 83 , < 

, , powm'^fOo^Tt so sanction In scheme 
for recohstinctionofCompatty, 83 

A.Jt MWnvae ' 


in ftdepeetus 
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COHPOSI'HOS— 

-'Wii&r creditors, essentials of, 290, 297, 
63, 64 
CONSENT— 

Directors*, 10 

», form of, 200 

„ to be filed with registrar, 

105.35 
CONTRACTS— 

appointing manager disclosure to 
members 45 

by directors, where company not disclosed 
or mis-deseribed 175 183 
directors*, for taking qualification shares, 

10.103.108.109.35 

directors*, for taking qualification, form 
of, 201 

filing of, as to allotment of fully or partly 
paid-up shares, 90 

filing of, as to allotment of fully or partly 
paid-up, form of, 90, xu 
for fully or partly paid-up shares, how 
made, 96 

of directors with company, interest to be 
disclosed, 175-178, 46 
by agents in which company is undisclosed 
principal* 46 

of directors, with company, 175 
of membership, recission of, 102 
on behalf of company, directors* liability 
for, 182-183 

oral, form of filing particulars, 207 
pre-incorporation, 38 
statutory provisions as to, 43-46 
verification of, 188 

with promoters, not disclosing nterestmay 
be rescinded, 48 

CONTRIBUTION— 

between directors in respect of liability 
under section 100, 62 
between directors where both parties are 
guilty of fraud, 196 
CONTRIBUTORIES— 253 seq. 

court’s power to arrest absconding, on 
winding-up, 274, 101 
reirs as, 254, 88 
insolvancy of, 88 

liability on winding-up, 253, 270, 86 
list of, 253, 209 

nature of liability on winding-up, 88 
past member as, 253, 86 
who is, 253, 88 
CORPORATION— 

allotment to, precautions to be taken, 
104 

and partnership, 1 «eq. 
mode of creating corporation, 1 
personality of, growth of, 2 
whether eligible for membership, 100 
CORRECTION— 

in memorandum or articles, how made, 
28 

C0URT- 

definition of, l 


discretion in making calls in winding-up, 

discretion of, in, rectification proceedings, 

105407 

duty to ascertain wishes of creditors in 
winding-up by, 280 

jurisdiction of, 4 

meaning of, 4 

order of confirming reduction of capital, 
73 

order of restoring incorporation, effect of, 
252 

power of, in regard to change of memo- 
randum, 22 

power of, to arrest contributory, 274, 
101 

power of, to restore incorporation, 252 r 
„ „ upon default in holding statutory 

meeting, 138, 89 

power of, to call general meeting, 141 
„ „ to control official liquidator 

268 


„ „ to make supervision Order upon 

voluntary winding-up, 293 
power of, to make calls on winding-up, 


power of, to order surrender 
and documents on 
271 


of property 
winding-np, 


power of, to restrain directors in making 
calls, 115 

power of, in voluntary winding-up, 292 
sanction of, to amalgamation, 303 
„ „ to arrangement, 297 * 

„ „ toe mpromise,298 

„ „ where reducing capital, 71 

when may compel transfer of shares, 
123 

when may interfere with acts of directors, 
181 


when ma investigate property of calls, 
115 

when will sanction reduction of capital, 
71-73 

CREDIT— 


debenture as a form of, 
forms of, in modern business, 239 
CREDITOR*— 


arrangement with, 297, 83 

contingent, right to apply for winding-up, 

general meeting of, in voluntary liquida- 
tion, 290 

general scheme of liquidation may be 
sanctioned by court, 115 
meeting, for arrangement, 297, 298, 83 
meeting, right to apply for additional 
liquidator, 289, 106 

meeting,- rules of High Court as to, 280, 
257-259 

payment of, on Winding-up, 281-282 
preferential, 284; 4 12 
right to object to reduction of capital, 
72 ' 

scoured (see secured creditor), 
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ORJEDrrOBr-~«Co«Al. DECLARATION— (Oo»m). 

* unsecured («ee unsecured creditor) . of company filing statement in lien of 

wishes, how ascertained in winding-up, prospectus, form 204 

by, 290 on registration of existing company* 

p 225 

DAMAGES— DEEDS— 

against directors (see under Directors, abroad, under official seal, 44 
; > liability of). execution of, abroad, 44 

Di&ENTURE— DELEGATION— . 

, and debenture stock, 243, 1 of P° wers directors, where possible, 

as a form of credit, 238 * ^7 . . .. . . 

bearer to 243 of powers to secretary by directors, 

classes of, 244* ^ 

clauses in Trust-Deed to secure debenture DEFERRED SHARES, — 81 


loan, 247 

commissions for sale of, 58 

„ „ filing for regis- 

tration, 64 

compared with shares, 239 
debts haying priority over, 70 
with floating charges, 245 
form of, 246, LXXVILLXXVIII 
mortgage, 244 
how transferred, 243, 244 
perpetual, 243, 69 
postponement in winding-up, 115 
power to issue implied in borrowing 
powers, 240 

power to issue, should be given by memo- 
randum, 240 

re-issue of, when allowed, 69 
registered, 243 
register, form of, LXXII 
subscription and specific performance of 
contract for. 70 
transfer of, 243 

time-limit of issue of certificates of, 62 
what is, 242 

DEBENTURE-HOLDER — 

right to apply for winding-up, 261 
right to inspect balance-sheets etc., 81 
„ register of, 69 

DEBTS — 

assessment of, account of, on winding-up, 
271 

company when deemed unable to pay, 
256,89 

list of, on winding-up, how made, 270 
payment of, out of assets subject to 
floating charge, 70 

proof of, by creditor on winding-up, 
291, 112 

DECEASED SHAREHOLDER— 
liability of representative, 88 
notice on, effective, 160 
notice on, unregistered heirs of, if necessary, 
160 

transfer by personal representative, 
129-131, 16 

DECLARATION— 

of company issuing prospectus, before 
commencement of business, form of, 
203 


conditions of, must be mentioned in 
articles, 81 
nature of, 81 

number of, to be stated in Prospectus, 
82 

DEFUNCT COMPANIES — 
striking off register, 251, 124 
DIRECTORS— 163 

acts of, void if ultra vires the company, 
182 

alteration if, notice of form, 231 
appointment of, 34, 35 
assignment of office by, 171, 36 
bona fide acts of, where binding, 182 
casual vacancy of, 167 
change among, to be notified to registrar, 
167, 168, 39, 202 

clauses in articles regarding, 197-199 
committees of, 180 
consent to act, filing, 110, 165, 200 
„ „ „ form of, 10, 200 

contracts of with company, 172, 174, 
175-178 

contracts of with company, to be dis- 
closed, in prospectus, 176 
contract, of, with company, interest 
must be disclosed, 176. 44 
contract to take qualification shares 
by, from o? 201 

contract to take qualification shares, 
to be field on registration, 10, 165 
contract with company, sanction of, 
38 

de facto , call made by, 175 

„ validity of acts of, 175, 36 
defective appointment of, effect of, 175, 
definition of , 1 
delegation of powers by, 197 
delinquent, damages against, 11 de 
deinquent, prosecution of, 116 
disclosure of interest, 176, 44 
discretion about transfer of shares, must 
be properly oxer sed, 123 
discretion as to calls, 115 
discretion to refuse to recognise transfer 
must be properly exercised, 
123 

disqualification of (see Disqualification of 
directors). 






'$ 11 ^ , 

of companies limited by 

ahares.25# 

• dtity to realise cells, 1 16 
elected, minimum number of, 85 
«&topp*l of company by acts of, 182 
first, bow appointed, 165 
•• guaranteeing loan to, 172 
\ if may get bonus, 170 
indemnity of, 371, 127, 86 
individual director, portion of, 182 
if may take remuneration for special 
work, 171 
insolvency of 171 

less than minimum number, if can 
act, 165 

liabilities as agents, 182 
„ ,, trustees, 183 

liability, criminal, 195*136 

,, for acts of co-directors, 186, 

196 

„ for systematic failure to 

attend meetings, 186 
,, for negligence, 184-186 

,, for negligence, degree of care 

necessary, 184-186 
,, for not making enquiries, 186 

,, for secret profits, 183 

„ for taking bribes, 183 

„ for torts, 183 

,, for ultra vires and improper 

payments, 183 

,, for voting in interested mat- 

ters, 176, 45 

„ provisions relieving, 36 
„ in winding up, of with un- 

limited liability, 87 
,, for wilful default, 184 

,, general, civil, 186, 196 

,, honest and reasonable belief, 

how far a defence, 184 
,, personal, for contracts on 
behalf of company, 183 
,, to take qualification shares, 
169 

liabilities of, 182-195 

,, „ for pre-incorporation 

contracts, 39 

liability, on cancellation of incorpora- 
tion, 251 

on contracts where company 
not disclosed or mis-des- 
cribed, 183 

liabilities, right to indemnity, 171,197 
statutory, list of, 186-195 
liability, under section 300, 57 $eq. t 52 
». *, ,, a new re- 

medy in addition to ordinary legal 
remedies, 57, 52 

liability, under section 100, contribu- 
tion among co-directors, 62. 54 
liability, under section 100, defences, 
60, 53 

liability, under section 100, defence of 
belief in truth of bona fide state 
meats, 51X53 , 

liability, under section 100, defence of 


DIRECTORS - {Com.) ■■ 

1 * fair representation of official re* ; 
ports, 6! , 5J ■. 

liability, under section 100, defence of 
fair presentation of opinion of 
expert, 60, 58 

liability* under section 100, essentials 
of liability* 58 ,52 

liability, under section 100, for misr 
representation of fact or belief, 
59. 52 

liability, under section 100, non-res- 
ponsibility how established, 61, 
53 

liability, under section 100, state- 
ments in respect of which it 
arises, 59, 52 

liability, under section 300 where* 
prospectus was issued without 
consent, 61 , 53 

liability, under section 100, who are 
liable, 58. 52 

liability, under section 100, who can 
sue, 58, 52 

list of, to be filed for registration, 165 
,, to be filed with registrar, 64, 
165, 39 

,, form of return, 228 
loans to, 172, 87 

making profit under contract with 
company, 174 
meaniug of, 363, 2 
meeting, 178-180 

,, acts without meeting, if 

valid. 178 

„ agenda of, if sliopld be cir- 

culated, 179 

„ chairman, liow appointed, 

379 

„ minutes of, 180 

„ ,, effect of, 34 

,, inspection of, by 
. members, 180 

„ notice immaterial, if all 

d i re ctors present, 178 
,, notice of^ 178 

attendance in, form of re- 
cording, LXVI 

„ quorum of, how forihed, 379 

„ resolution in, 180 

‘ form of recording, 

LXV1I 

maximum number to be appointed by 
managing agent, 208 
minimum number of, statutory pro- 
vision of, 164, 35 

minimum number, effect of deficiency 
in, 165, 167 
necessity for, 163 
new limitations on, 171 
non -realisation of calls by, when a 
misfeasance. 116 

not trustees for each shareholder,-- 184 
number of, 164, 34 

number of, when may be fixed .by 
signatories of memorandum. 



! Vr •: • ; : : ,• , ■ GENERAL 

of&iwe, assignment of, T71, 36 

of profit, holding by, 172* 87 
. JvicAtjoij of, ; 

"otlnwr: -than firat directors, may not 
take qualification shares from the 
; company, 164 
particulars of, and change of, form , 202 
^penalty for acting without qualifica- 
tion share, 

penalty for voting in interested mat- 
ters and non-disclosure of interest, 
176, 177, 45 

personal liability of, for ultra vires 
acts, 20 

V position of, 18! 

powers as to transfer of shares is 
fiduciary, 128 
powers of, 181-18*2, 159 
„ extent, 181 

„ given by Act and articles, 

181 


indkx • . ... v 

DIRECTO.RS-/^0ff^:' • 

right to refuse recognition 4o transfer 
of shares under articles, 121-122 : 
rotation of, 167, 16 1 / 

not less than two- thirds to retire by, 
167 ■ ' . ' ' 

share qualification, 166, 164, 1 69, 86 
n m penalty for acting 

without, 164, 86* 

travelling expenses of, if allowable^ 170. 
ultra vires acts of, 181, 182 
undischarged insolvent, penalty for 
acting as, 171, 36 

unlimited liability when Act provides 
for, 275, 27 

, effect, in winding-up, 275 
vacation of office, 38 
voting by interested. 45 
who may be a director, 198 
who are, 108 

DISCLOSURE - 


„ if can be delegated, 107 

„ management, not liable to 

control of general meeting, 

181 

,, restrictions on, 38 

power to appoint committees, ISO 
power of, to grant gratuity or pension 
to company’s servants, 182 
power of, to manage company, 181 
„ to make calls, how to be 
exercised, 115 

,, to mafee calls, if can be 
delegated, 1 15 

,, attorney from, to manager, 

form of, UCVIir 

; proceedings against, on winding-up 
by court, 272 et seq. 

„ of, 162 

procedure upon retirement of the 
whole Boar 1/168 
prosecution, 116 [ 

provisional, subscribers to the memo- 
randum are, 165 
public examination of, 278, 100 
qualification, provisions of Act, 36 
qualification shares (see qualification 
shares) 

qualification clause, meaning of, 104 
register of, 166, 168, 39 
„ form of, LX VI 
removal by extraordinary resolution, 

1 72, 3$ 

report of, accompanying balance-sheet 
■ 228 

remuneration ( see remuneration of 

•: V .V 7 i/U • ; ? * • /•: . , 

^ f v: . / ' ■ ..v*-; > v,- ■ * , . • 

' " ■" ,u 11 ■ ,v 


of profits by promoters, 4< 

,, by promoter, remedy against 
default, 47 

DISCOUNT— 

issue of shares at, 00, 59 
statement in balance sheet as to, 61 
DISQUALIFICATION OF 

DIRECTORS,— 178. 3N, 160 

by reason of contracts with company 
for profit, 174, 3S 

for failure to hold qualification shares, 
178, 38 

for holding office under company. 
17 4, 38 

for insolvency of. 178, 36 
for non-payment of calls, 178, 33 
DISSOLUTION— 
of company, 28 7, 289 

on voluntary liquidation, 

289, 99 

of company, power of court to set 
aside, 287 

of company, on winding-up compul- 
sorily, 287, 107 ^ 

district court, definition of, 2 
DIVIDEND — 225 

arrears of Preference Dividend, whe- 
ther payable in priority to return 
of ordinary capital, 286 
articles as to declaration of, must be 
strictly followed. 229 
capitalisation oLJ?81 
■ ' • . declaration of, : ,32t V . v- ; 

y \ ' * ' V : J^fc**a* y ,> ■■ 


DIVIDaNlMaonW.) 




79, 280. 

»* when cumulative, 

280 - 

oil pre&tpttoe shares, cumulative and non- 
cumulative, 79 

on preference shares, whether free of 
income-tax, 230, 343 
Of companies limited by shares, 163 
" 00 shares with special terms, 230 

payment of, out of capital, 226 

„ out of capital, penalty for, 
225 

payment out of capital, injunction against, 
228 

power to pay, in proportion to capital 
paid-up, 229 

power to pay, implied in trading concerns, 

225 

profit on capital account, if oan be paid as, 
226-227 

rate of, how determined, 229 
register, 232 

register, form of, exxiv-lxxv 
resolution declaring, form of, 231 
restrictions on declaration of, 229, 230 
shareholders, right to, 225 
* suit for, limitation, 232 
warrant, 232 

DOCUMENTS — 

authentication of, 82 

certification of, of companies outside 
British India, 189 
service of, provision as to, 82 
constituting company, filing of, form, 

226 

to be filed for registration of company, 
9 

form of declaration verifying, for 
registration of existing company, 
226 

under common seal, to be specified in 
articles, 211 

saving of, 148 v 

DUTIES— 

of auditor, 235 

of company and interested person of 
registration of mortgage, 66 
of secretary, 290 eeq. 
statutory, of company, 31-33 


right under sham certificate, 
of companies, modes of; 





LOEDINAEY— <0oafali) \- -i. 

. _ to convene, cm requaittoij, 
1*9,140,30 , 

form of convening, trXv, txvt 
mode of conducting, 155 
necessity of, 155 
procedure at, 155 
Resolution — 

copies of, to members, 33 
definition of, 155, 32 
essentials of, 155-156, 32 
filing with registrar, 156, 33, txv 
form of, 199, lxxix 

for winding-up must be advertised, 
158, 102 

necessary for sanctioning arrangement, 
156,83 

penalty for not filing with registrar, 
156, 33 

three-fourths majority required, 155, 
32 ( 

to be filed with registrar, 156/33 


FALSE — 

statements, penalty for, 146 
FALSIFICATION— 

of books, penalty for, 1 16 
FEE— 

exemption of certain companies from 
payment 130 

for registration of charges and mortgages, 
250,190 

table of registration etc., 126, 165 
FINES— 

application of, 146 
FLOATING CHARGE— 

a present charge, from the date of its 
creation, 245 
form of, 246 
legality of, 245 
nature and effects of, 246 
priority affecting^ 246 
postponment in winding-up to certain 
claims, 70 

validity of, upon winding-up, 283, 115 
FORFEITURE— 132-136 
accounting on, 136 
annulment of, 134 

difference between surrender and, 192 
directors* powers, discretionary, 133 
effect oft 134 

if possible otherwise than for non-payment 
of calls, 133 
irregular, effect of, 184 
effect of, 134-186 

■ , liability as pa«t membei^ d34 h‘ 

•Bab 
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natioeof,138 
,, „ oontenta of 135 
ft ' tf 1 form ofi JjX T 

of fully paid-up shares not contemplated, 

' ", 182 ; ; 

of shares of companies limited by shares, 

,133 

power of, can only be acquired by articles, 

its 

poorer of, to be used only for the benefit 
of the company, 133 

procedure for, must be strictly followed, 
133 

provision as to, in Table A, 153 
re- allotment without forfeiture not pos* 
sible, 135 

re-issue of forfeited shares, fresh certifi- 
cation, 135, 136 
surrender in lieu of, 132 

FORM— 

application and alteration of, 82 

FOREIGN COMPANIES- 

provisions as to, 319, 321, 28 seq. 31 
forms in regard to, 226-231 
companies in Aden & Burma are, 3 

G 

GENERAL MEETING— 139-158 
adjournment o* 146 
annual, 139, 140, 28 

,, to appoint auditor, 234, 79 
balance-sheet to be placed before, 141, 
71 

balance-sheet to be placed once a year 
before, 141 

chairman of (see Chairman) 
circulation of balance sheet before, 141 
decision of, may be made without, re- 
solution, 146 

default in holding, penalty for, 139 
extraordinary, business of, 153 

„ directors to convene on 

„ requisition, 139, 140, 30 

„ procedure at (see under 

Extra-ordinary general 
meeting) 

first ordinary, when must be held, 139 
five members may convene in default of 
regulations, 141, 31 

for passing special resolution, (see Special 
Resolution). 

function of, in winding-up, 293 
list of members* balance sheet, report of 
direct >rs, auditors, etc., should be 
placed on table of, 141 
notice for convening, 143, 31, LXII 
of companies limited by shares, 156 
ordinary and extraordinary, 140, 153 
ordinal, business of, 153 
procedure at, 142 seq. 153 seq, 156 seq. 
power of court to call, 140, 141 
powers with reference to balance sheet, 
155,224 
quorum, 14445 


GENERAL MEBTING^ObaM-) 

recording prooeedii^s at, in Minute Books, 

recording proceedings, form of at, 

LXIII-LXIV 

regarding resolution in (see Resolution), 
rejection of balance-sheet by, effect of, 
156,224,74 
special quorum, 144 
statutory (see Statutory meeting), 
to be held on requisition, 139, 140 
votes (see Votes), 

when to be held, statutory obligation, 
139, 140 

who may oall, 141 

without quorum, validity of, 144 

GOOD FAITH— 

plea of, essentials of, 60 

GRATUITY— 

to company’s servants, directors’ power to 
give, 182 

GUARANTEE— 

provisions as to company limited by, 
23-24, 12 

H 

HYPOTHECATION- 

of reserved capital not permissible, 
66, 245 

of uncalled capital, 65, 245 

i 

INCORPORATION— 

cancellation of (see Cancellation), 
certificate of, 10, 1 1 

INCORPORATED BODY— ’ 

difference between partnership and, 
4-7 

INCORPORATED COMPANY— 
if can subscribe memorandum, 27 

INCREASE OF CAPITAL— 66 
notice of, 21 

„ „ form of, XXXIII 

INCOME TAX-322 seq. 

abatement of tax in marginal cases, 
340 

‘Agent’ is treated as an assessee, 338 
agricultural income not taxable, 335 
„ „ excluded from total 

income for super-tax, 336 
ascertaining market value of agricultural 
produce, how made, 335 
assessee not allowed to carry forward loss, 
324 

assessment of companies discontinuing 
business, 343 
basis of taxation, 324 
board of referees t • consider appeals 
against orders under sec. 23 A, 346 
certificate of deduction of tax from 
income on securities, 340-341 
LXXVI 

certificate under Rule 14A, of I. T. Act 
for deduction of tax on dividends, 
342 




immpit mmx 



] 0€0m TAX^iOom. ) : . 

definition of “company * * under L T. Act, 

, ' 322 

definition of previous year, 324 
» »* principal officer under I. T. 

Act, m 

deduction of tax from salaries of employees 
obligatory, 339 

deduction of tax on interest on Debenture 
Issue, 328 

depreciation {see under Income from 
Business). 

financial year, meaning of, 324 
form showing Schedule of depreciation, 
LXXXVIII-LXXXIX 
form of Return of employees, LXXXI 
form of Return under S. 19A of I. T. 

Act, LXXXX 
mode of changing, 324 
resident and non-resident companies for, 
323 

INCOME FROM BUSINESS— 285-290 

deductions allowed on, for repairs of pre- 
mises of business, 327 
deductions allowed on, for interest on 
borrowed capital, 327 
deduction allowed on, for insurance 
premia, 327 

deductions allowed on, for current repairs 
to machinery etc., 328 
deductions allowed on, for depreciation 
of buildings, machinery, plant or 
furniture, 328 

deduction allowed on, form for, 

lxxxx 

deductions allowed on, carried forward, 
324, 328 

deductions allowed on, for depreciation 
of shares and securities when not held 
as part of capital, 329 
deductions allowed on, for obsoles- 
cence of machinery and plant, 

329 

deductions allowed on, for dead or useless 
livestock, 330 

deductions allowed on, for rent, 327 
deductions allowed on, for local rates in 
respect of premises used for business, 

330 

deductions allowed on, for bonus or 
commission paid to employees, 
330 

deductions allowed on, for expendi- 
ture inourred solely for earning 
profits whioh is not of a capital 
nature, 330 

deductions allowed on, for contribu- 
tion to a recognised provident 
fund, 331 

income from “other sources”, 332 
income of tea companies, 335 
income from business, form of 
LXXXXI 

income, net assessable, how determined, 

325 

jurisdiction of I, T* Officers, 346 


INCOME FROM BUSINESS— (CWrf.) 

M J; ' i\" . 

limitation period, for I. % purposes, 
338 

liability of preference dividend to tax* 
343 

loss, assessee allowed to cany forward, 
324 

mode of charging tax, 324 
miscellaneous points, 346-347 
penalty for failure to file Return of In- 
come, 335 

power of L T. Officer to refrain from 
taxing a company under sec. 
23A(2), 338 

power of I. T. Officials to enforce atten- 
dance and compel production of 
books, 346 

power of review of commissioner of I 
Tax, 347 

‘previous year,’ meaning of, 324 
procedure in granting certificates 
when dividends are paid half- 
yearly, 344 

procedure where dividend is paid out 
of unabsorbed depreciation or 
where the dividend includes in- 
come from tax-free sources, 344 
providend fund, 331-333 
conditions to be fulfilled by a recognised 
provident fund, 331 

income received by Trustees of re- 
cognised fund exempt from tax. 
332 

refund may be claimed by a share- 
holder in respect of the peremt- 
age of taxed profits of dividend, 
343 

refund of tax paid on income from 
securities, when company shows 
loss, 336 

relief in respect of income from United 
Kingdom and certain native states. 
337-338 

returns, under sec. 19A of the I. T. Act. 
325, 345 

„ form of/ LXXXX 
returns, of income, 325, 333 
,, of employees, whose income is 
taxable, 339 

right of appeal of an assessee, 346-347 
salaries, to employees payable after de- 
duction of tax at appropriate rates, 
339 

items to be included under head ‘salaries,* 
339 

super- tax not to be deducted from salaries 
to employees, 339 
super-tax assessment, 336 
income from tax-free securities taken 
into account for super-tax purposes. 
336 

agricultural inoome excluded from total 
income for super-tax purposes, 
336 

statutory allowance for companies. 





INCOME FR0M 

super-tax not to be deducted from divi- 
dends paid to shareholders except to 
foreign shareholders, 345 
tax, a fixed and determined 

uhabsorbed depreciation is allowed to be 
carried forward, 328 

tkbm FROM PROPERTY— 326 

deductions allowed on, for cost of repairs 
not exceeding one-sixth of annual 
value, 326 

deductions allowed on, for premium for 
insurance, 326 

deductions allowed on, for interest paid 
on mortgage ot charge on property, 

326 

deductions allowed on, for ground rent 
paid, 326 

deductions allowed on, for land revenue 
paid, 326 

deductions allowed on, for actual collection 
charges not exceeding six per cent., 

327 

deductions allowed on, for vacancies, 
327 

deductions allowed on, for unrealised, rent, 
327 

deductions total, not to exceed the annual 
value, 327 

INDEMNITY— 

directors entitled to, against liabilities 
properly incurred, 197 
letter of, form of, xlv 

INDEX OF MEMBERS — 104, 13 
INFANT— 

membership of, 98 

INSURANCE COMPANIES — 3 1 5, seq. 
amalgamation of, 317 
commencement of business by, 315 
definition of, 2 
special rules, 316 
supervision of, 317 
winding-up of, 817 
saving of, 148 

INTEREST— 

on capital may be paid out of capital, 
225, 61 

INSPECTION— 

of mortgages and charges, right to, 
250,68 

of register of members, 107, 16 

INSPECTORS— 

power of company to appoint, 78 
report of, 78 

INTERPRETATION OF TERMS OF 

ACT. — 1-2 

INVESTIGATION— 

of affairs of company by inspectors, 76 


INVESTIGA 

application for, 77 ^ 

results of, 77 

IRREGULAR— 

allotment, effect of, 94 
IRREGULARITY— 

in making calls, effect of, 115 
in subscription of memorandum, effect of, 
28 

in transfer of shares, effect of, 126 

J 

JOINT FAMILY BUSINESS— I 
JOINT HOLDING— 

notice to joint holders, 102 
procedure in the event of death of a joint 
holder, 131 
transfers of, 125 

JOINT STOCK COMPANIES— 
definition of, 128 
registration of, 129 

L 

LETTER- 

of allotment (sec Notice of Allotment) 
of indemnity, form of, XLV 

LIABILITY- 

criminal, of secretary, 202 
directors’ personal, for ultra vires acts, 
20 

limitation of, in memorandum, 23 et 
seq. 

kinds of limitation, 23, 24 
of the company for the acts of secretary, 
201 

of directors (ses Directors’ Liabili- 
ties). 

of directors and members, upon cancella- 
tion, 251 

of members to pay calls, 101 
of subscribers to memorandum, if barred 
by limitation, 101 
of secretary under general law, 202 
reserve, of companies, 65, 26 
secretary’s statutory, 201 
statutory, exemptions of private com- 
panies, 307 

unlimited, of directors, 20, 27 
LIEN— 118-120 

affected by estoppel, 119 
cannot be enforced by forfeiture, 119 
conditions for enforcement, 118 
how enforced, 118, 119, 120 
if extends to unpaid dividends, 118 
if includes a right of sale, 119 
meaning and scope of, 110 
on dividends, 110 

on shares, can be discharged by agree* 
ments, 119 





: um^(Qcntm . 

"; : dii shares, for deb ts of sliareholde rs , 
i ’ •' " " ;i 18 . .. ■ 

: on $hares, when may be enforced, 1 19 
on shares of companies limited by 
shares, 150 

priorities affecting, 119 
whether extends to fully paid up 
shares, 118 

“UMITHD’V- 

addition of, to name to companies 
with limited liability, tBO 
by guarantee, 23, 12 
penalty for improper use of word, 147 
registration without that word for 
companies forniad for art, etc., 1 1 , 

LIQUIDATOR— 

accounts by, 287, 249, 264 , 282-283, 302 
form of statement of account by* 

T/XXIX-LXXXJ 

Appointment of, in voluntary winding- 
up. 289 

appointment of additional, by court 
upon voluntary winding-up, 289, 

ion 

appointment of, notice of. 289, 103 
books to keep, 208, 97, 249 
in voluntary winding ur>. appoint- 
ment of, in vacancy, 289 
in voluntary winding-up. duties and 
powers of, 292. 108-109 
in voluntary winding-up, duty to give 
notice of appointment, 291, 109 
in voluntary winding-up, powers of, 
293 

official receiver as interim, 263 
powers of official, 96 

,, „ cannot annul forfeiture of 

shares. 134 

,, ,, to call genet al meeting, 142. 

107 , 262-263 
removal of. 92 
remuneration of, 280. 252 
summary of sections as to powers and 
duties, 294-295 

LIST — 

of directors, to be filed for registra- 
tion of company, 19 
of directors, form of, 200 
of contributories, 269 

LOAN— 

to or by companies under same 
management, 42 

LOCAL GOVERNMENT— 

power to appoint auditor, 233, 78 
power to change name of company, 7 

LUNATIC — 

if can subscribe memorandum, 27 

M 

MANAGER— 203 
definition of,. 2 


MANAGER —(OmtdJ 

#pointiiven t and d ismissnl of; 293 v $05 
difference between work of secretary 
and, 200 * 

form of list of, to be sent to registrar, 
Jfi2 

MANAGING AGKNT-Ksse Managing 

Director). 203-209 

assignment of remuneration by, 200, 
41 ‘ 

directors appointed by, number of, 
2n8, 43 

definition of. ,2 

as director, if liable to retirement by 
rotation, 288 

if may take directors’ fee, 171 
manager and. 204 
when should be appointed, 203 
cannot compete in business 207, 43 
determination of office of 205, 40 
remuneration of, 206. 41 
term of office, 205. 209, 39 
transfer of office by, 205. 40 
penalties of. 207 

powess of, limitation of, 207, 20 8, 40, 
43 

loans to, 42 

new provisions about 205, 39 seq. 

MANAGING DIRECTOR -203-205 
appointment by contract, 203 
articles authorising appointment must 
be strictly followed, 203 
disclosure of interest in contracts of, 

for life, dismissal of, 203 
if may take directors' fee, 171 
powers authorised by articles vest by 
grant of directors, 208 
powers of, derived from articles or by 
delegation, 208 

power to appoint, derived from arti- 
cles, 203 

retirement by rotation, 208 
termination of office, 209 
MARRIED WOMAN— 

if can subscribe memorandum, 27 
MEETING— 

adjournment of, 146 
directors (see directors' meeting), 
effect of proxy in (see under Proxy on 
pp. 1 50- 1 52) . 

foi passing special resolution, notice 
of, 157 

general (see general meeting), 
general, powers on voluntary 
winding-up, 293 

of creditors for arrangement 297, 83 
of creditors and contributories to as- 
certain wishes, 720 
statutory (see statutory meeting), 
to be held each year and penalty for, 

held under directions of court, 241 
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cpf^oratiou#, 100 

definition of, 90 seq t 18 t 

deceased* call# on, how made, 317 ' V 
geueralmeeting of. powers of, on 
> voluntary winding-up, 293 
itodexof. 104, 

increase of, notice of, form of, 194 
liability of, 100 

...«' Mobility on cancellation of incorpora- 
tion, 251 

list of* to be submitted before statu- 
tory meeting, 138 , 14 
list of to be filed with registrar, 107, 
14 

minimum number, carrying on busi- 
ness with less, 81 

realisation of calls oti bankruptcy, 117 
register of (see register of members), 
registration is essential, 97 
who may be, 97 
MEMBERSHIP — 


agreement for, conditions of validity. 
82-33 

contract of, no difference from other 
contracts, 84 

contract of, recession, 102 
determination of, 101 
infants', 98 

infants under court of wards, 99 
joint, 100 

how may be acquired, 83-84 
how terminated, 101 
proposal of, if can be made by minor, 
98 

proposal of, from corporations or ward 
of court, 99 

Memorandum of association — 7 


articles and, 29 
attestation of, 8 
association clause, 20 
capita) clause in, 25 
change of, 21, 6, 7, 8,9,11 
♦, „ how effected, 22, 8 

m »» limits to the power to 
change, 22 

change of, power of court as to, 8 
certificate of registration, effect of, 


charter of company, 1 1 
conditions not to be altered except 
as provided in Act, 6 
contents of, 12-29 

contract between members and com- 
pany, 27 

copy to be sent to every member on 
request, penalty on default, 11 
correction in, 28 
definition of, 2 

effe< of° 27 lregtlUrity in subscription 

effect of registration, 12, 35, 11 
form of, 10 

' of companies limited by 
shares 171 y II 


MEMORANDUM OE ASSOCIATION T 
. *•• • ’ „ ’ V.' 

form of, of companies limited by gua* 
. rantee without share capital, 172 
form of, of companies limited hy gua- 
rantee with share capital, 177 
form of, of unlimited company having 
a share capital, 178 

^the fundamental and unalterable 
law", 11 

if contract between members, inter 
se, 35 , 

incorporated * company, when may 
subscribe, 27, 5 

irregulaiities in justifying refusal of 
registrations, 27, 28 
issuing copies of, without minute re* 
during capital, penalty for, 73, 24 
limited and unlimited companies, of, 
5, 6 

lunatic cannot subscribe, 27 
limitation of liability of members by, 
23-25 

minor cannot subscribe. 27 
minute of reduction of capital to form 
part of, 24 

not necessary for registration of pre- 
existing unregistered companies, 

notice contents of to persons dealing 
with company, 12 
name clause in, 13, 7 
number of persons subscribing, limit 
of, 20, 5 

object clause in, see Objects, 17 
et seq. 

order for reduction of capital deemed 
a part of, 73 

Palmer’s suggestion in drafting ob- 
jects of, 18-19 

particulars of, 1 1 et s cq , 5-6 
person dealing with company charged 
with notice of, 12 
power to alter conditions, 20 
a public document, 12 
powers of the company should be 
clear in, 17 

powers that cannot be given by. 17 
pre-incorporation contracts in, 39 
printing necessary, 8, 6 
registration, 11 
relation to articles, 29 
right of inspection, 12 
right to get copy, 1 2,11 
specification of shares in, 25 
stamp duty on, 9« 

subscription and attestation of, 8, 26, 6 
subscribers, tequieite number of, 8, 26 

" 27^ 1l0t be inde P ei,d ««1, 

subscription of, 8 

»• .. by lunatic, idiot, minor 

invalid, 27 

" i, by married woman* 

bankrupt, alien, in- 
corporated company, 
valid, 27 
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0F ABS0Ge|^i^ y 

l;/* 1 ’ - \ of,/ by. .aeverhl' Ijeraons 

' ■ :• ’ ' >‘ • . ; • . Join tly valid , 2*7, ' 

. ijiWittt-tioji.-l <f& for deed of settie- 
' "‘kiietft*'' fj&'c 

utltn? vires, acts outside, 20 1 
When separate articles are not regis- 
tered, statement on, 8 
who may subscribe, 27 
who may present for registration, 9 
who Caw subscribe, 27 


MINIMUM 

number of directors. 34 

,, „ members, carrying on bnsi- 

ties* with less, provisions of 
Act, 81 

,, subscribers, 26 

subscription, for allotment, 93 

,, for commencement of 

business, 43 


MINOR— 

if can be a member, 84, 84w, 98 

M .. subscriber to memorandiitn, 

27 


MINUTE BOOKS — 


statutory, 154 
provisions of Act, Hi 
members entitled to inspection and 
copy of, 154, 34 

MISFEASANCE — 


claims, 276 

,, cases of, 270 

,» grounds and extent of liability 
in, 276 

„ scope of, 276 

who are liable, 277 
proceedings against auditors, 277 
proceedings in winding-up, 276 et sea. 

7 10 

relief of directors and others from 
liability for, 1M 


misrepresentation in 

PROSPECTUS — 57-60 
cancellation of allotment of shares for, 
50, 57 

contribution among co-directors for ,62 
defences in a suit for under sec* 100, 
60 

directors’ liability for, 50, 57 
effect of, 50. 57 

essentials of liability under sec. 100, 58 
liability extends to representation in 
connected documents, 58 
who are liable under sec. 100, 58 
who can sue for, 58 

M IS^tATE^ENT— 

in Prospectus, effect of, see Prospectus. 

/ libRTGAGES AND ARO$$— 

. ? borrowing power, implies a power 


MORTGAGES & CHARG 

SSA»-V.. •' • ■ 'V* 

mem 'of, o» debenture, : 
.de'clart’tion^opbti wttabctWi %XX£t,i} 
' ' 251 • _ . ‘V l , ’■ ■ -r, 

duty of company anil .interested per- 
son as to registration of, 66 
entry of satisfaction, 67 
: fee for registration, 25(1 

instrument creating, to be icept at 
registered office, 66 
member’s right to inspect. 250, 68 
modification of particulars, form, 210 
particulars of, form, 209 
property acquired on or after 15 th 
January 19B7, particulars of mort- 
gage or charge, form of, 211 
penalties for non-registration of, 87 
register of, 213, 55, 68 

„ ,, form of, 212-213 

,, v, index to, 65 

to secure debenture loan, 244 
registration or satisfaction of, 67 
void, if not registered, 62*6H 
what must be registered, 62-63 ; 


N 

NAME OF COMPANY— 13-!5 

alt papers and documents, on, 14, 

“and reduced” to be used on f equa- 
tion of capital, 22 
change of. 14, 7 
common seal, on, 14, 28 
identical name should not be used 
as, 7 

legal limitations on choice of, 13 seq. 7 
“Limited" the Iasi word of, 18, 6 
must be painted on outside of office, 
13.27 

penalty for not using the, 14, 28 
penalty for non-publication of, 14, 28 
principles in settling the, 13, 7 
publication of, 27 

words that cannot be used as, 13, 7 
NEGLIGENCE— * 

directors’ liability for, cases on* 185 
184 

*. ,, relief of, 146 

NEGOTIABLE INSTRUMENT— 
execution of, by company. 242 
registration of, not necessary, 63 
scope of, credit by, 239 
NOTICE— 158-102 

a substitute for knowledge, 159 
by advertisement, when given, 166 
calculation of time for, lol 
change of the registered office, of the# 

' 1 15. 27 ■ ■ , , 

change of the registered Office, form 
of, 191, 230 . 1 

contents of, for meeting in passings 
special resolution, 181, 33 
deceased member, oh, 160 
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' ; ypJte tvih hXU L XII, 

jfork?m€4tbi’aad, 102 

iiUtted, statutory provisions, 159, 

■ : : ■ ' 

ff ott unregistered heirs of 
; I decftaa# shareholder 1 59 
, v ; if secretary can give, 1 59 
joint holders, on , He 
laaue of, by post, effect of; tf>9 

♦v »» by transferee coujpany to 
dissenting shareholder. 188 
of adjourned meeting, if necessary, 

Of allotment, 95 

„ stamp duty on, 95 
o { appointment of receiver in com- 
panies outside British India, 141 
form of, 212 

Of alteration, of address of persons to 
■: ^cept process, 233 
of calls, contents of, 162 
„ form of. L 

of cancellation of incorporation, 251, 

m 

of closing register of members. 161 , 17 
to dissenting shareholders, form of, 
220 

of forfeiture, contents of, 1 3d 
,, form of. IvVII 
i$ee forfeiture). 

of increase of :#h are capital, form of, 
193 

of {nee ting, of increase of members, 

, t form of, 194 
of meeting* contents of, 10 1 

r for an extraordinary reso- 

lution, 161 

of meeting, for special resolution. 

161 

, t tc? pass extraordinary re- 
solution, contents of, 16 1 
of meeting, time when to be issued. 
/ 100-161 

on registration of banking company 
with limited liability, 130 
of special resolution. Ifil 
of tftautory meeting (see statutory 
meeting), 161 

of statutory meeting, time for issue of, 
161 

of transfer of shares, 124 
of consolidation, division, conversion 
of stock of shares, form of. 192 
of voluntary winding up, how given. 
191 

on deceased shareholder, effective, 160 
presumption as to time of, 159 
principles of the law regarding, 158 
Situation of the registered office, 15, 
27 , 1 

. , situation of the registered office, form 
f of , 194,230,1 

change of situation of registered 
office, form of, 194, 230, 1 
who may give, 159 


; NOVATION- 

of contracts, 295 • ■ '• 

OBJECTS OF COMPANY— IT et seg. 
alteration of, how effected » 2 \ -23 
instructions about drafting* 18 
Palmer’s suggestions, 18 
when not permitted by ia*v, 17 
lisiiits to power to amend, 22, 23 

OFFENCES— 

cognizance of, 145 

OFFICERS— 

definition of, 2 
who are, 277 

OF FI C I A h UQUt DATOR— 265 

accounts of, 268, 287, 97, 283, 284 
assets, control of, by, 267, 95 
,. disclaimer of, by, 267, llH 
appointment of, 265. 92. 246, 278 
appointment of, advertisment of, form, 
277 

appointment of committee of inspec- 
tion by, 95, 251 
control of, by court, 268 
custody of company’s property by, 95 
designation of, 93 
disposal of cash by, 272 
disposal of unclaimed dividend ami 
assets by, 122, 264 
duty of. 267, 280, 95, 246 
final accounts of, 287 
legal assistance to, 97 
making list of contributories, 269. 254 
nomination of, form of, 277 
payments by, into bank 12 1 , 248 
powers and duties of, 267, 96, 253 
control of powers of, 97 
power of sale, how exercised, 272 
power to carry on business, 272 
power to institute suits etc., 272 
remuneration of, 286, 252 
report by, under sec. 177B, 266 , 250 
resignation or removal of, 92 
sale of property by, 272 
security bond by, form of, 279 
suits etc. by. 272, 286 
statement of affairs to be made 
over to. 93, 250 
statement by 94, 282 
to frame list of debts, 270 

OFFICIAL* REPORT— 

quoted in prospectus, 61 
official receiver as interim liquidator, 
263, 91 

orders of court in wiuditig-up, how 
enforced, 285 

ORDINARY GENERAL MEETING— 
{see under General Meeting). 

OVERDRAFT— 
borrowing by, 242 
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PAID-UP, OR PARTLY PAID-UP 

CAPITAL — 64 

contract as to filing of, 57 

„ „ „ form of, XLI 

liability in winding-up, 86 
must be stated where authorised capital 
is mentioned, 64 
returns as to allotment, 57 

PARTNERSHIP— 

difference between and incorporated 
company, 1, 4 

joint family business & corporation, 1 
and unlimited company, 24 
illegal, effort of, 6 

not registered under the Act, when illegal, 
6 

liabilities of members, 4 
numerical limitation of, 5, 4 
suits in firm name, 4 

PAST MEMBER— 86 
as contributory, 253 

liability on forfeited shares, 134 (see 
winding-up). 

PENALTIES— 

under the Act, Tabic of, 186-195 
for carrying on business without noti- 
fying registered office, 15 27 
for concealing name of creditor on re- 
duction of capital, 72 
for default in filing extraordinary re- 
solution, 156, 33 

'for default by banking companies, 314 
for default in filing special resolution, 
158, 33 

for default in issuing share certificate, 
109, 62 

for default in registering charges, 
250, 62-63 

for false statement, 146 
for not holding general meeting, 
139, 28 

insolvent acting as director, 171 
for irregularity in keeping share register, 
104 

improper use of word “Limited,” 147 
for offences regarding share warrant 
register, 144, 19 

for offences relating to register of 
members, 107-108 

for not filing copy of register of directors, 
165 

for not filing list of members, 108 
for not filing order of court sanctioning 
arrangement, 298 

for not filing return of allotment, 95 
for not filing summary of capital, 76 
for not issuing statutory report and sub- 
mitting copy to registrar, 138 
for refusing inspection of register of 
members, 107 

for transacting before commencement of 
business, 45 


PENALTIES— 

for ' misapplication of securities of em- 
ployees, 147 

for misusing the name of the company, 
14 

for non -publication of ihe name of 
company, 14, 27 * 

for wrongful withholding of property, 
147 

of directors for acting without qualification 
shares, 164 

of directors for non-disclosure of interest 
in contracts, 176 

of directors for voting in interested 
matters, 176 

PENSION— 

directors power to give, to company's 
servants, 182 

POLL— 148-150 

articles may restrict right to demand, 
149 

cannot be taken by sending voting papers 
by post, 150 

effect of, a demand for, 148 
member may vote, although not present 
when poll was demanded, 150 
mode of taking, 149 
objects in taking, 148 
power to claim, 148 

securities may be appointed by chairman, 
149 

vote by ballot may be taken in. 150 
when can be demanded, 31 

POWERS— 

acts beyond, liability of directors, 20 
court, of, in regard to change of memo- 
randum, 21-22 

delegation of, by directors to secretary, 
201 

general summary of, 20 

limitation on, reasonably construed, 

21 

memorandum should clearly state the, 
17 

of directors (see directors’ power), 
of secretary, 201 

of company defined by memorandum, 
11 

„ limited by memorandum, 17 
statutory, 19 

which cannot be given by memorandum, 
17 

which cannot be given by articles, 31 

PREFERENCE SHARES— 78 seg. 

articles, on preference shares, 81 
cumulative and non-cumulative dividend 
on, 79 

dividend on, 79, 230 
„ „ paid out of profits, 79 

if can claim arrears of dividend on 
winding-up, 80, 286 
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PREFERENCE SHARES— (CWk*.) 
if ean claim excess profits, 79 
if entitled to surplus of capital after pay- 
ment in full, 80, 285 

income tax on preference dividend, 
SI, 343-344 

liable to reduction of capital, 73 

meaning of, 73 

mode of varying rights of, 78 

i nature of, 78 
redeemable, 82 

M rules about, 82 

„ accounting of, 219 

„ issue of, 59 

right of voting, 147 

rights defined by memorandum or articles, 
78 

rights, variation of, 78 
special rights of payment on winding-up, 
where possible, 80 
when considered cumulative, 79 
whether entitled to “surplus assets,’' 
38, 230, 286 

PRE-INCORPORATION CONTRACT— 
by whom made, 38 
effect of, 38 

for purchase, modes of making, 39 
must be formally accepted after in- 
corporation, 38 

reference in the memorandum and articles, 
39 

PRELIMINARY AGREEMENTS— 38 

PRELIMINARY EXPENSES— 41 aeq. 
amount of, 41 

„ how shown in balance sheet, 
61 i 

amount of, to be stated in prospectus, ! 

41 , ! 

cannot be recovered in the absence of 
contract, 42 
how adjusted, 41 
what are, 41, 42 

PREFERENTIAL PAYMENTS — 
to be made in winding-up, 284, 112 

PRESCRIBED— 
definition of, 2 

PRIVATE COMPANY 306 aeq. 
articles of association of, 7 

„ „ form of, 

LXXXV-LXXXV II 
difference from public company, 29, 
306 

distinguishing features of, 306 
certificate to be filed by, with list of 
members, 108 

commencement of business by, 307 
conversion into public company, mode 
of, 309, 85 

conversion into public company, state- 
ment of, form of, 167 
definition, 306, 2 

exemptions from statutory liabilities, 
307 

list of members with certificate to be filed 
by, 108, 15 


PRIVATE COMPANY— (Contd.) 

meaning of, 7, 300 
mode of forming, 307 
not required to convene statutory meeting, 
139 307 

need not file statutory report with 
registrar, 139, 307 
restrictions in articles of, 306 
what is, 7, 306 
PROCEDURE— 

for forfeiture (see forfeiture) 
in arrangement, 297, 298 
in court for reduction of capital, 72, 
238-240 

PROCEEDINGS— 

at general meeting, (<s«e chairman), 
153-158 
PROFIT— 

and loss account, 223 
„ „ „ contents of, 223 

directors’ making, in contracts with 
company, liability of, 172-176 
if necessary to be divided, 225 
promoters* duty to disclose, 47 
what is, 226 et 8eq. 
nett, 207 

PROMOTERS — 45-50 
caution to, 49 

company’s right to rescind contract with 
promoter who has not disclosed his 
interest, 48 

company as promoter of another company, 
49 

definition of, under sec. 100, 48, 58 
(see directors* liability), 
duty to disclose profit by, 47 
fiduciary position of, 46 
functions of, 46 
liability under section, 100, 48 
profit of, how to be disclosed, 48 
public examination of, 273, 10Q 
remuneration of, 47 

sale of property by, at a profit, remedies 
for non -disclosure, 48 
secret profits by, 47 
vendor, if a, 46 
who are, 45, 48 

PROSPECTIVE CREDITOR— 
right to apply for winding-up, 261 
PROSPECTUS — 60-6® 

adoption by directors necessary, 56 
advertisement of, contents of, 53, 46 
any number may be issued, 55, 63 
alteration of terms of, 52 
caution in issuing, 50, 63 
contracts to be disclosed in, 56 
date of issue, 52 
definition of, 50, 3 
extended definition u/s 98A, 51 
documents offering sale of shares or 
debentures in, 52 
drafting, hints on, 50, 55 
essential contents of, 53, 46 
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PEOSPKCTUS-(C?o»W4 

filing necessary before applying for com- 
mencement of business, 40, 46 
filing of, importance of, 60, 52, 46 
filing of, on registration, 8, 46 
form of, Lxxxu'fcxxxiv 
interest of directors to be disclosed in, 
67 

liability for statements in, 63 
misrepresentation in, 67-62 

,» „ allotee’s rights 

on, 68 

misrepresentation in, directors’ liability 
for, 67 

misrepresentation in, promoter’s liability, 
47, 63 ! 

misrepresentation in, effect of, 57-60 j 

not issued, obligation of companies, 61 ; 

objects of, 66 j 

penalty for issuing without filing with 
registrar, 63, 61 • ! 

purpose and nature of, 60 
the basis of contract between members 
and company, 60 

the precautions necessary in issuing of, 
63, 64 

requirements of, of companies outside 
British India, 139 
statutory requisites of, 63 
statement in lieu of, form of, 167 

PROVIDENT FUND— 

of employees, investment of, 282 
when necessary, 65 
waiver of contents of, 60 

PROVISIONAL LIQUIDATOR — 

in winding-up by court, appointment of, 
263, 92 

PROXY— 160-152, 259-260 
blank, 152 

effect of, if not deposited in time, 161 
form of, LXIH 

form need not be attested if not required 
by articles, 160 

how executed by a company member, 
152 

how executed by joint-holders, 161 
„ „ „ a member residing out- 

side India, 152 

no power of voting by, if not authorised 
by articles, 160 

not counted in voting by show of hands, 

148 

revocation of, how made, 152 
stamp on, 151 

stamped, if can be issued by directors, 
151 

time-limit as to deposit, 151 
vote by, only allowed subject to articles, 
150 

who may be, 160 

PUBLIC COMPANY— 

conversion into private company, mode 
of, 309 


PUBLIC COMPANY 

meaning of, 7, 2 / 

PURCHASE- 

from promoter, rescission of, 48 
of shares by company, 69, 74 
of shares by companies under same 
managing agent, 43 

Q 

QUALIFICATION SHARES— 

clause in the articles, effect of, 163-4 
directors aoting without, penalty for, 
164, 38-36 

directors’ cannot take as presents, 169 
directors’ contract to take, to be filed 
with registrar, 10, 165, 36 
directors’ liability to take, qualified, 
169 

of directors, 168 

„ „ if may be acquired jointly 

with others, 168 

of original directors, must be taken from 
company, 164 

of other than first directors, may n >t bo 
taken from the company, 164 
shares held as trustee;, if can be, 169 
QUORUM— 

of directors’ meeting (see directors 
meeting). 

for general meeting, 144-145 

„ „ how constituted, 

144 

general meeting without, 144 
| of committee of directors, 160 
special, for general meeting, 144 

R 

: RECEIVER— 

j registration of appointment of, 66 
. accounts of, filing of, 66 

notice of appointment, form of, 217 
abstract of account of, form of, 218 
notice by, on ceasing to act as such, form 
of, 219 

RESCISSION— 

of contract of membership, 102-104 
of purchase from promoter, for nondis- 
closure of profits, 48 

RECONSTRUCTION— 

modes of, 302, 304-306 
what is, 302 

RECTIFICATION— 

of register of members, 106, 17 
of register, can be made after winding-up, 
106 

„ „ discretionary powers of court, 

106 

„ „ scope of proceedings for, 

106-106 

„ „ to be communicated to 

registrar, 106, 17 

„ „ unnecessary delay, what is, 

106 
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EECTmCATlONHCo^). 
of register, when made, 105 
** „ of mortgage, 67 

of share register, 238 
sufficient cause, what is, 105 

REDEEMABLE PREFERENCE 

SHARES — 82 

REDUCTION OF CAPITAL—^ Capi- 
tal). 

REGISTER— 

application and allotment, 216 
British & Burma, 108, 17, 18 
of call, form of, XLHI 
chronological index of charges, form, 
210 

of members, 108, 216, 13 
continuance of former, 148 
notice of situation or discontinuance of j 
branch, form of, 191 
of dividend, form of, lxxiv-lxxv 
of directors, managers and managing 
agents, 166, 39 

„ „ form of, 166, 39, lxvi 

„ „ copy to be filed, 166, 168 

„ ,* penalty for not filing 

copy of, 166, 168 
i* „ inspection of, 39 

of members, closing of, 107, 16 
„ „ contents of, 104, 13 

„ „ date of entry in, 104, 107 

» „ effect of entry in, 105, 17 

„ „ lorm of, xl vi, xlvii 

„ increase, notice of, form of, 
194 

„ „ index of members, 13 

„ „ inspection of, 107, 16 

„ „ list of members, 14 

„ „ offences relating to, 108 

„ „ llotice of closing, 161, 17 

„ „ rectification of, (see Rectifica- 

tion of Register) 

Regulations as to British register, 18 
REGISTERED OFFICE— 15 seq., 27 
change of, 15, 16, 27 

notice of situation to the Registrar, 
15, 27 

notice of address, form, 228 
alteration of address, company outside 
British India, form of notice, 230 
penalty for carrying on business 
without notifying situation of, 
15, 27 

purpose of having, 10 
REGISTRAR— 
definition of, 3 

default in procedure for submission, 
126 

of joint stock companies, construction 
of, 148 

power to call for information or explana- 
tion, 75 

power to hold summary enquiry by, 
28 


REGISTRAR— 

power to require evidence as to nature 
of company, 129 

power to holds ummary enquiry by, scope 
of, 28» 

power to refuse registration, 28 
power to strike off defunct company, 
124 

REGISTRATION— 

certificate, conclusive evidence of, 10 
certificate of, of existing oompanies, 
130 

debentures, series of, form of, 214- 
215 

documents required to be filed on, 9 
of company, form of declaration, 191 
„ „ as limited company, form, 

221, 223, 224 

. of existing company form of, 223, 225 
» " as unlimited company, form 

of, 222 

effect of, 35, 13 
mode of getting, 9 
when made, 10 
office and fees, 10, 125, 126 
continuance of former office of, 148 
of charges and mortgages, 248 eJt sea,, 
62-65 

of charges of company outside British 
India, 140 
of companies, 127 

of memorandum and articles, effect of 
35,11 

of mortgages and charges, fee for, 250 
»> *# „ how made, 250 

»» >♦ >> penalty for 

default in, 250 

requirements of, 129 
of order of court reducing capital, 73 
of reduction of capital, effect of, 73 
of transfer of shares, 123 
validity of, cannot be investigated after 
certificate of incorporation, 1 1 
unlimited company as limited, 26 
vesting of property on, 130 
verification of copy, 188 
when may be refused, 28 

REMUNERATION— 169 seq . 

of directors, appointment of, upon 
ceasing to be director, in 
the middle of the year, 
170 # J 

»» *> directors may olaim as credi- 

tor, 170 

„ „ fixed by articles, 169 

>» » if can be paid out of capital, 

169 r 

» „ if extra fee for special work 

may be paid, 171 

>» if may be free of Income Tax, 

170 

»* m liability for taking in excess 

of limit, 170 
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limitation «f payment of . 

'7/ 7' ■ ' •■ 170 - \ \ 

.•; managing director or 
managing sgenfa, if may 
• take, 171 

„ " lt not vat i tl , unless autho- 

rised by articles, 169 
r> no presumption that re- 

; numeration to be paid 

out of profits only, 169 
of promoter, 47 

„ ,> resolution renouncing, 

effect of, 170 . 

RE-ORGANIZATION OF CAPITAL — 
provision of Act, 295-306, 21 

‘REPEAL— 

of Acts, 148, 187 

REPORT — 

of auditor, form and character of, 237 
of directors to accompany balance 
sheet, 223 

statutory (see statutory report). 
REQUISITION OF MEETING — 1 39 , HO 
RESERVE CAPITAL— 65, 26, 163 

if can be hypothecated, 65 
not to be called except upon liquida- 
tion, 65 

RESOLUTION — 

amendment of, how far permissible, 
153 

extraordinary (see Extraordinary), 
of ordinary general meeting, form of 
recording, 154 
,, ,, „ „ how passed, 

153-154 

of general meeting, when recorded in 
minute book, effect of, 154 
special (see Special Resolution). 

retirement- 

by rotation, ex-officio director, if 
liable to, 209 

RETURN— 
allotments, 95 

form of, 205-206 

„ penalty for not filing, 95, 

57 

annual etc,, of, 74-75 

,, of, form of, 180-184 

of employees, LXXXXi 
of persons authorised to take service 
in companies established outside 
British India. 229 
of total income, LXXXXI 
under section 19A of Income-Tax Act, 
LXXXX 

RULES— ’ 

The Ihdiati companies, 1941, 188 
Calcutta High Court, 235 ' 


t * /v ,*■ , , , o , 

/sArriSPACtiON- 


of tfortgu*, tH4 charge, «Je«ilareti^ 
• upon, 

of mortgage and charge, declaration 
npoii. form of,0P, LXXIX 


■ book, ?I1 ■ ,,: :t / 

m form of, tXXIII 
for foreign use, 2 12, 44 
where necessary, 160 
SECRETARY— 

criminal liability of, 202 w ;’i ‘ 
delegation of powers by dirisf^rnio, 

difference between the work of 
Oianager and, 200 
dismissal of, 202 
duties of, 200 seq. 

liabilities of the company for the 
acts of, 201 

liability of, under general law, 202 
powers of, 201 

„ • • before incorporation* 202 

relationship between the company 
and,. 201 

statutory liabilities of, 20,1 
what are the special knowledge for 
the post of, 200 

where the post of, recognised in the 
Act, 201 

SECRET PROFIT— 

directors' liability for, 183 
promoters liability for, 48 
SECRET RESERVES— 
auditor's duties as to, 237 
SECURITY— 

given by debtors, right to, on wind** 
ing-up, 282 

given by employees, how invested>282 
for costa, 146 

SECURITY BOND— 

by official liquidator, form of, 279, 280 
by guarantee society, form of, 279 
SECURED CREDITORS— 281 
SERVICE AND AUTHENTIC ATION- 
of documents, 82 
SHARES — 76 seq. 
acquisition of, 83 
and stock, 76 
application for, 85 seq. ^ 
application money for, 85 
allotment of [see allotment), , 
calls on (see calls), 
cancellation of, 70 

cauvasi ng for, restrictions on, of com- 
panies outside British India, 140 
certificate of, 76 ef seq, 109 seq. 13 

„ pritna facie evidence of 
title, 109, 18 





V . 

•V- ' • be promptly issued,. 

V ' ; r '; : ' promptly issued, 

•. '^.xY' penalty lor default, 109, 

Y’/Y ! ; ;\ v 02 "• ;' 

' *t ' legal con sequences, 
Y7 'Y ; Y'.'Y V io«-iio ■ 't 

f certificate, endorsement On payment 
■•' ' 'of calls. ! 17 

v ,, , effect of footnote, 1 1 1 

,, form of, Ll-LII 

how dealt with on trans- 
fer, 111, 112 

. „ issue of duplicates, 112 

need for producing on 
transfer, 111 

right under, affected by, 

, estoppel, 109-110 
,, secretary’s duty in issu- 

■ ing, 1 10 

it : of shares, 13 

„ stamp on, 109 

when to be issued, 109, G2 
certification of, 78 

on transfer, 1 1 1 
classification of, 78-83 
commission on sale of, 87, 89, 58 
contract for allotment of paid-up, 
form of, 90, XXJ 

contract to take, similar to other con- 
tracts, 84 

conversion into .stock, 06, 154 
deferred^*! ^e$en ed share s), 

: discount, %8^fe at, 96, 59, 241 
definition of, 76, 3 

fully or partly paid -np, allotment 
\ made on basis of contract, 96 
, fully or partly paid-up, when binding, j 
• 96 

forfeiture of, (se# forfeiture), 
kinds of, how to be stated in memo- 
randum, 2b 

kinds of, , t specification in memoran- 
dum, 25 

ledger, 104. 217 « 

,, form of, XLVITI,XUX. 
liability to pay calls on, upon allot- 
ment, 65 
Hen on lien). 

‘ *4 ■ ,, for debts of shareholder, 118- 

120 

Hen on when may be enforced, 120 
meaning of, 76-77 
modes of acquiring, 83 
moveable property, are, 77, 13 
nature of shares, IS 
number, of, to be subscribed, 25-26 
ordinary and deferred, 8! 
or interest in company.*- personal 
estate, 77. IS 

of company limited by, 149 
payment of different amounts on, 
power of company to arrange for, 

IP 


preference and deferred, transfer of, 
120-123 


-V “ * 7 v : • ^4 ‘ •: . ^ % 'YYyYyY 

’ preference ''(&'prp$rmibe Wm^ : r ■ Y 
■ purchase of/ by coinpat, y, .69, 74, ■J/ 
reduction or extinction of, liability 
' • ' of, 64-67 : ■ • 

restriction of sale of, of companies 
outside British India* 138 
subdivision of, 66 

summary of share capital, form of, ISO 
surrender of, if reduction of capital, 
68-69, 132-163 \ • 

transfer and transmission of, (sea 
transfer and transmission), 
transfer {see transfer of shares), 
warrant, form of, 1 14, LV, LVL 
,, rights of holder. 114 19, 154 
.. register of, 1 14. 19, 154 
,, statutory provision as to 
issue and effect, 1819 
„ to bearer, 1 13, 18 
>1 .. stamp duty on, 1 13 

*> ,, surrender of. 19 

SHAREHOLDER— 

deceased (see deceased shareholder). 

3? jiivp ^ right to apply for winding-up, 

reducing liability of, 70 
restriction of rights of, 40 
(member), tight to call meeting by 
requisition, 140 
right to dividend, 225-226 

,, inspection and copy of books, 

' 40 

variation of lights, of, 67 
SOLICITOR — 
if a promoter, 46 
SPECIAL RESOLUTION — 

binding between company and share- 
holders 158 
definition of, 157, 32 
essential points in, 157, 32 
for winding-up, to be advertised, 158, 
102 

form of, 199, LXXIX 
members entitled to copy of, 168, 33 
mode of passing. 157, 32 
notice of. 157, 32 

notice of meeting for, form of, LXV 
registering copies of, with registrar, 
J58, 33 

registering copies of, w4th registrar, 
form of, LX VI 

registering copies of, with registrar, 
penalty for not filing, 158, 33 
to be printed and copy annexed to 
articles, 158. 33 
when require#, 157 
STAMP DUTY— 

for receipt of money, 96 
on agreement To take over a going 
cencern, XXXIII 
»» allotment letter or notice, 95 

*♦ M M ■ ‘ OflfeCt ifrf , 

non-payment, 95 
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STAMP DUTY—(£<mfcL) 

on articles of association, 9 n, 

„ contract by direotorsto take qualifica- 
tion shares, 10 
„ debentures, 251 
„ indemnity bond, 111 
,, memorandum of association, On. 

„ proxy, 151 
„ share certificate, 109 
„ share warrant to bearer, 1 13 
stock, 109 

STATUTORY — 
declaration, 9 

„ form of, 191 
duties of a company, 32 
meeting, 137, 29-30 

„ default in holding, power of 
court, 138, 30, 89 

„ default in holding, a ground for 
winding-up, 138, 29, 89 
„ list of members to be placed 
Ik* fore, 139 

„ notice of, form of, 137, LXII 

„ notice and statutory report, cir- 

culation of, 137, 29 

„ private company, not bound to 
hold, 139, 307, 308, 30 
„ procedure in, 139 

„ statutory report to be placed 

before, 137 

„ time limit as to issue of notice 
of, 137, 160, 29 

„ when should be held, 137 
„ whether it can be regarded as 
ordinary mee ing 140 
report and notice of statutory meeting 
to be sent to registrar, 137 
„ contents of, 137, 29 

„ form of, 195 

„ how prepared, 137, 138 

„ penalty for not issuing and sub- 
mitting to registrar, 138, 30 
„ to be circulated 10 days before 
meeting, 137, 29 

„ to be placed before statutory 

meeting, 137 

STOCK— 

conversion of share into, 77, 112 
distinction from shares, 76 
form of, 113, LIII-LIV 
inscribed and registered stock, 76 

STAY — 

of actions and proceedings, 133 
of winding-up, 264, 92, 133 

SUBSCRIBED CAPITAL— 

must be mentioned where authorised 
capital is mentioned, 64 

SUBSCRIBER— 

to memorandum, liability of, absolute 
„ 100 

„ limitation as to number 

of, 26 

m are members without 

allotment, 95 


SUBSCRIBER — (Cmtd . ) 

to Memorandum, liability how satisfied, 
101 

„ liability of, if barred by 

limitation, 101 
„ who may be, 27 

SUBSCRIPTION— 

of memorandum* 8, 26 seq. 
of articles, 8 

SUBSIDIARY COMPANIES— 
what are, 75, 3 
SUITS— 

continuation of -existing, on registration, 
130 

by official liquidator, how styled, 286 
SUMMARY— 
of capital, 78 

SUPERVISION ORDER— 

power of court to make, upon voluntary 
winding-up, 294 

T 

TABLE— 

A, 149-165 

B, 165 

application and alteration of, 82 
TERMINATION— 

of company, modes of, 252 
TIME— 

for issue of notice, how calculated, 161 
„ „ of statutory meeting, 

161 

„ „ of meeting, 166 

TORTS— 

liability of company for directors’, 183 
TRADING— 

corporation, defined, 3 
company, has implied power of borrowing, 
240 

TRANSFER & TRANSMISSION— 120-132 
transfer, of property, avoidance of, on 
liquidation, 282 

„ accounting of, 128, 132 

(transmission). 

„ shares, blank, 125 

„ „ by personal represen- 

tatives of deceased 
member 16 

„ „ directors’ discretion 

about, must be properly 
exercised, 122-123 

„ „ directors* discretion to 

refuse registration, 123 
„ „ directors* powers, fidu- 

ciary, 123 

„ „ directors’ right to re- 

fuse recognition under 
articles, 122 
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TRANSFER & TRANSMISSION— ( Contd.) 

transfer of, effect of forged transfer, 
120 

», form of transfer-deed, 125, 

LX 

„ form of, irregularity in, effect 

of, 126 

„ liability of transfer as past 

member, in winding up, 127 
,» transfer-deed, if necessary in a 

court sale, 125 

,, , transfer by minors, 126 

„ shares, forged, 126 

„ shares, form of, 126, 15, 

152 

„ „ by minor, 126 

„ „ notice of, 124, 15, 

LVII 

transfer of shares, of companies limited 
* by share, 151 

transfer of shares, production of share 
certificate, how far necessary, 111 
transfer of shares, refusal of recognition 
when calls unpaid, 15-16 
transfer of shares, form of register, 
LVIII, LIX 

transfer of shares, registration of, 123 
m *» »» who 

may apply for, 124 

transfer of shares, restrictions on, in 
private company, 120 
transfer of shares, restrictions on, in public 
company, 121 

transfer of shares, restrictions on, how far 
legal, 121 

transfer of scares, restrictions on, must be 
lawful, 121 

transfer of shares, right to, cannot be 
taken away by articles, 120, .13 
transfer of shares, stamp duty on, 127, 
128 

transfer of shares, title of transferee, date 
of, 128 

transfer of shares, transferor may insist on 
registration, 15 

transfer of shares, when court, will compel 
registration, 123 

transfer by executor or administrator, 
131 

transfer of property on winding up, where 
void, 282 

transmission clause in articles, 129, 152 
„ personal representative, 

when a member, 130 
„ on death of joint holder, 

131 

TRUSTEE— 

directors as, 183-184 
in bankruptcy, transfer by, 131 

TRUSTS— 

not to be entered in register, 15 

u 

ULTRA VIRES— 

the company, what acts are, 20 


ULTRA VIRES — (Contd,) 
the directors, what acts are, 20 
UNCALLED CAPITAL— 
as asset, 65 

hypothecation of, 65, 245 
reserve liability on, 26 

UNDERWRITERS— 

application by, form of, need not be 
included in prospectus, 89 
commission to, 89, 58 
liability of, 88 
UNDERWRITING— 
agreement, 88 

„ oontents of, 90 

„ form of, XXXIX 

object of, 89 

UNLIMITED COMPANY— 

advantages and disadvantages of, 24-25 
may register as limited, with increase 
of liability on shares, 26 
registering as limited, power to act, 26 

UNLIMITED LIABILITY— 

of directors, when act provides for, 26 
of members, where less than prescribed 
number, 81 

UNREGISTERED COMPANIES— 

meaning of, 133 
winding up, 321, 133 
contributories in winding up, 135 
stay of suit in winding up, 135 
directions as to property in winding up, 
135 

UNSECURED CREDITORS— 
payment of, on winding-up, 284 
UNTRUE STATEMENT— 

criminal liability for, 146 
in prospectus, 53 

v 

VALUATION— 

of assets, by auditor, 236 
VENDOR— 

when a promoter is a, 46 

VOLUNTARY WINDING-UP— (see 

Winding-up). 

VOTE-r 

at general meeting, 147-150 

„ „ members’ statutory 

right, 147 

by ballot, how taken, 150 
by company, how effected, 147, 32 
by poll (see Poll) 
by proxy (see Proxy), 
by show of hand, 148 

„ „ chairman’s duty in 

taking, 148 

„ „ how taken, 148 
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VOTE— (OonfcU | WINDING-UP — (Uonid.) 


by thow of hand, one man one vote, 
148 

easting (see Casting Vote) 
in default of regulations, 31 
may be taken by ballot in poll, 150 
modes of taking, show of hands and poll, 
148 

of members of companies limited by 
shares, 158 

number of, fixed by articles, 148 
restrictions on, fixed by articles, 
147-150 

right of shareholder not contested in 
the meeting, if may be challenged, 
148 

right of transferee of shares, when arises, 
148 

w 

WINDING-UP — 251-296 

arrest of contributory, 274 
asseta and liabilities on, 270 
„ realization of, 271 
,, distribution of, surplus, 285 
assessment of amount of debts, 271 
and cancellation, distinction between, 
255 

avoidance of transfers, prior to, 281 
balance order, 271 

contributories, 253 seq. (see Contribu- 
tories) 

costs of, 264, 99 

creditors* application and contributories 
application, 256 

creditors* wishes ascertained on liquida- 
tion, 280, 285 
„ payment of, 281 

„ secured, 281 

by court, absconding contributory, arrest 
of, 101 

„ adjustment of rights of contri- 

butories, 99 

„ appeals from orders, 102 

„ ascertainment of wishes of 

creditors by court in, 285, 
92 

„ meeting for „ „ 120 

„ balance order in, 271 

„ books to be kept by official 

liquidator, 268 

„ calls, power of oourt to make, 

274 

„ carrying on business after, 

272 

„ cases for, 89 

„ commencement of, 262, 91 

,, contingent and prospective 

creditors’ right to apply for, 
261-262 

contributories, list of, settle- 
ment, 269, 98, (see also High 
Court Rules). 

copy of, order to be sent to 
registrar, 285, 92 


by court, creditors, court may 'fix time for 
proving, 99 

„ custody of company’s property, 

95 

„ delivery of property, oourt may 

order, 98 

„ debenture-holders’ right to ap- 

ply, 261 

„ discretion of court in making 

calls, 274 

„ dissolution, 287, 99 

„ „ oourt may deolare 

invalid, 287, 120 

„ effect in dispositions of property, 

281 

,, „ „ of order, 

91 

„ ,, of order, on companies’ 

servants, 285 

„ expenses of, payment of, 287 

„ floating charge created three 

months before, effect on, 
283 

„ for not commencing business in 

time, 89 

„ for inability to pay debts, 

256, 86 

„ debtors securities upon, 282 

, dissolution of company, 286 

disposition of property after, 
avoidance of, 282, 111 
„ grounds for, 255, 89 

„ „ and extent of liability 

in misfeasanee claims. 
276 

„ by High Court and reference 

of subsequent proceedings to 
District Court, 89 

„ inspection of books, order for, 

120 

„ interim custody of official re- 
ceiver, 263 

„ just and equitable clause, 257 

list of debtB, how made, 
270-271 (see also High Court 
Rules). 

„ meetings to ascertain wishes of 

creditors etc., in 285, 120 (see 
High Court Rules). 

,, misfeasance claims in, 276 

.♦ „ „ scope of, 

276 

** M ♦» who are 

liable, 277 

„ orders enforcement etc., 101 

„ „ form of, 276 

„ payment into bank under courts 

order, 99 

„ petition how made, 262, 90, 

243 

»* power of court, on application, 

264 

„ power of oourt, to disoover on 
evidence, 273 

„ power of court, to discover on 
evidence when exercised, 273 
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by court, power of court, to set aside 
dissolution, 287 

by court, power of court, on hearing 

petition, 91, 244 

by court, power of court, to grant in- 
junctions, 91 

by court, power of court, to stay winding- 
up, 264, 92 

by court, power of court, to order 
payment of debts by contributory, 
98 

' by court, power of court, to make calk, 
274, 98 

by court, power of court., to order pay- 
ment into bank, 99 

by court, power of court, to exclude 
creditors not proving in time, 99 
by court, power of court, to order coats, 
284,99 

by oourt, power of court, to summon 
persons suspected to have property of 
company, 100 

by court, power of court, to order 
public examination of directors etc., 
273, 100 

by court, power of court, to arrest abs- 
conding contributory, 274, 101 
by court, order of court, to assess da- 
mages against delinquent directors, 
110 

by oourt, power of oourt, to enforce 
orders, 101 

by court, power of court, preferential 
claim, 284 

by court, procedure in, 261, 262 

„ proceedings against directo s, 
etc., 272, 116 

„ prosecutions for offences re- 
lating to company, 278, 11 , 
118 

„ public examination of directors 
etc., 273 

„ restraint of suits etc., 262-263, 
285 

„ resumption of business on stay 

of, 264 

„ right of shareholder de-jure to 
apply, 202 

„ rules in making calls, 275 
„ stay of, 204 

„ stay of, suits in, 262-3, 91 

„ transfer of proceedings of, 

90 

„ where suits allowed after com- 
mencement of, 263 
„ who can apply, 256, 258, 261 
„ who is bounded by order, 262 
„ wishes of creditors etc., court 
to have regard to, 92 
„ floating oharge, on 283, 115 

final accounts of official liquidator on, 
287 

fraudulent transfers upon, 283 
fraudulent preference, effect on, 115 
for not holding statutory meeting, 89 
of insolvent companies, 112 
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jurisdiction of oourt in, 258, 264 
just and equitable clause, 257 
liability of contributory on, 258 
modes of, 252, 86 

notice of, penalty for default in giving, 
291 

notice of resolution for, how given, 
291 

orders of court in, how enforced, 285, 
101 

orders of court in, to be filed with re- 
gistrar, 285, 91 

order on contributory, conclusive evi- 
dence, 99 

official liquidators, see Official Liquida- 
tor 

payment of debts of ordinary creditors, 
284 

payment of unsecured debts, order of, 
284 

pending proceedings for, saving of, 
148 

power of court to require surrender of 
property or documents, 273 
power of court to make rules for, 
123 

preference shares, if can claim arrears of 
dividend, 80, 280 

priorities between debts on, 284, 112 
procedure in — in court, 261-202 
providend fund, how invested, 282 
public examination, 273 
realisation of assets in, 271 
rectification of register after, 253 
report of liquidator, 260 
securities given by debtors, right to, on, 
282 

special rights of preference shares to 
payment, 286 

statement by directors on, 265 
surplus assets, distribution of, 286 

„ „ preference shareholders 

right to, 286 

transfers, fraudulent in, 283 
under supervision, 260 seq., 294, 110 
„ „ effect of, 294, 110 

„ „ form of, 270 

„ „ how made, 294 

wishes of creditors and contributories to 
be registered by oourt, 110 
under supervision, when made, 294 
„ „ appointment and re- 

moval of liquidator. 111 
unsecured creditors, priorities, 284 
void transfers upon, 282 
voluntary, 259 seq. 

„ advertisement of .resolution, 
for, 260 

voluntary, appointment of additional 
liquidator by oourt 292 
voluntary appointment of liquidator, 
289 

voluntary, appointment of liquidator, in 
vacanoy, 292, 109 

voluntary, by extraordinary resolution 
259 1 
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voluntary, copy to be filed with registrar, 
269 

voluntary, circumstances of, 269, 102 
„ commencement of, 259, 102 
„ consequences of, 291, 292 
„ costs, charges etc., given prio- 
rity in* 110 

voluntary, creditor may apply to court in, 

109 

voluntary-creditors’, 260, 290, (see credi- 
tors’ voluntary winding-up) 
voluntary, declaration of solvency, 103 
„ dissolution of company in, 

289 

voluntary, dissolution of oompany, court 
may declare invalid, 287 
voluntary, duties and powers of liquidators 
in, 292, 108 

voluntaiy, effect of 291-292, 102 

„ final meeting and dissolution 

on, 106, 107 

voluntary, general meeting, liquidator 
may convene, 104, 107 
voluntary, kinds of, 260 

», meeting of creditors upon, 
289, 262 

voluntary, members, 260, 283 (see mem- 
bers’ voluntary winding-up) 
voluntary, modes of, 288 

„ notice and resolution for, 

291, 102 

voluntary, notice by liquidator of his ap- 
pointment, 109 

voluntary, not to bar right of creditor or 
contributory to compulsory order, 

110 

voluntary, arrangement when binding on 
creditors, 109 

voluntary, power of court on, 292 

„ power of court to make 

supervision order upon, 293, 110 
voluntary, power of general meeting of 
members on, 289 

voluntary, power of liquidator to apply 
to court for determination of ques- 
tions in winding-up, 109 
voluntary, resolution for, validity of, i 
288 

voluntary, sanction of general scheme of 
liquidation, 115 

voluntary, special resolution by, 259 
„ copy to be filed, 269 
,, stay of legal proceedings upon, 
203 

voluntary, sale of undertaking for shares 
etc., 104 

voluntary, transfer after commencement 
of, effect of, 111 
voluntary, when possible, 287 
what liabilities to be considered for, 
258 

when not allowed, 269 


members’ voluntary, 260, 288, 103 * 

„ „ declaration of 

260, 288 

members’ voluntary, dissolution of 
company on, 289 

members* voluntary, liquidator in, 
289, 103 

members* voluntary, transfer of business 
in, 289 

members’ voluntary, general meetings on, 
289, 104 

members’ voluntary, form of, general 
meetings, 305 

members’ Voluntary, powers of liquidators 
to accept shares for consideration 
of sale of company’s property, 
104 

members’voluntary, property of oompany, 
distribution of, 108 

creditors* voluntary 290 aeq., 106 

„ „ application to court 

for compulsory or 
supervision order, 
293 

„ „ creditors* meeting, 

290, 106 

„ „ court, powers of, in, 

292 

„ „ committee of ins- 
pection, 290, 293, 

106 

„ „ difference from 

members’ winding- 
up, 290 

„ ,, general meeting of 

members in, 293 

„ „ liquidator, appoint- 

ment of, 106 

„ „ liquidator, powers of, 

in, 292 

„ " liquidator, directors 

powers cease on 
appointment of, 291, 
107 

„ „ resignation of, 107 

„ >, order of payment of 

creditors in, 291 

„ „ powers and duties 

of liquidator in, 
292, 107 

„ „ powers of court in, 

292 

t, „ result of, 291 

„ „ stay of proceedings 

in, 293 

„ „ final meeting and dis- 

solution, 107 

„ ,, return of final meet- 

ing, form of, 306 

„ „ distribution of pro- 

perty of oompany, 




, Thit book teas taken ftm the Library on the date 
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